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IN THE HIGi#1 COURT OF SOUTH AFRICA '
(WESTERN CAP= [ iGH COURT. CAPE TOWN)

-

CASE NO: .
in the mattar between: l ?j gg / }

MARIUS KLEYNHANS
in hiz capacity as Trustes for the
tims being of The Kleynhans Family Trust) FIRST APPLICANT

HEATHER KLEYNHANS

in her capacity as Trustes for the P, s bl

fime baing of the Kieynhans Family Trast. SECOND APPLICANT
CORNERCADE (PTY) LTD - THIRD.:APFLJCAHF
SHIRLEY MILLICENT KOSTER FGURTH APPLICANT
TIELMAN NIEUWOUDT AGEN BA{'_:'-’_ " FIFTH APPLICANT
AND

OVERSTRAND MUNICIPALITY RESFONDENT

I._ — - - e ——— - - — - - !
NOTICE OF MOTION

BE PLEASED TO TAKE NOTICE that MARIUS KLEYNHANS in his capacity a5
Trustes for the time being of The Kleynhans Family Trust, HEATHER
KLEYNHANS in her capacity as Trustee for the time being of the Kieynhans
Family Trusl, CORNERCADE (PTY) LTD, SHIRLEY MILLICENT KOSTER, and
TIELMAN NIEUWOQUDT AGENBAG, (hareinafter referrad 1o as “the Applicants”)
intend 1o make application to this Honourable Court on 27™ of July 2011 or as
soon after as Counsel may be heard for an order; -

1. that the Respondent be ordered lo ensure that the Femkloof Estata s fully
protected by electrified fencing that is designed to prevent unauthorisad
access o the estais, within a period of 90 days from the date of this order,
allamativaly within such a panod of ime and In such & manner as iha

Court deems appropriate;



bad

2, that condonation be granted, should it be necessary, and directing that
Applicants have provioed Respondent with sufficien! nolice In terms of
Section 3 of Act 40 of 2002, for the instituting of these proceadings;

3. that the Respondant be ordered to pay the costs of this Application, anly In
the event of It giving notice that It intends 1o oppose this Application; and

4 granting such further andior altemative relief as the Court desms
appropriate,

TAKE FURTHER NOTICE that the accompanying Affidavits of MARIUS
JAKOBUS KLEYNHANS, HEATHER KLEYNHANS, MINETTE KLEYNHANS.
SHIRLEY MILLICENT KOSTER AND TIELMAN NIEUWOUDT AGENBAG will
be usad In suppar of this Application.

TAKE FURTHER NOTICE that the Applicants have appointed the coffices of
Michael Range & Associates, c/o Strauss Daly Inc Attorneys, 15" Fioor, The

Temaces, 34 Brea Stresl, Capa Town, a2 the address at which they will accept
notice and/or sarvice In these procsadings.

TAKE FURTHER NOTICE that if vou intend opposing this Application you are
required:

(g) to notify Applicants or Applicants attorneys in writing on or befors
tha 8" JULY 2011; and

{(b) within 15 (Fifteen) days aiter you have given such notice of your
intenfion to oppose the Application, 1o file your Answering
Affidavits, if any,

TAKE FURTHER NOTICE that you are required to appaint In such notification an
address referred in Rule 8(5)b) at which you will accept notice and sarvice of all
documents in these proceedings.



Should no such Notice of Intention o Oppose be given, the Application will ba
mada on the 27 JULY 2011 at 10H0D or as soon as Counssl for the Applicants
may ba haard,

DATED at CAPE TOWN on this 27th day of JUNE 2011.

TO:

AND TO:

THE REGISTRAR
HIGH COURT
CAPE TOWN

Mlcmtag, NGE & ASSOCIATES

Aﬁnr\l:‘sp’ Applicants
101 Warrington Arcade
4 Harbour Road
HERMANUS

(o s

STRAUSS DALY INC
15" FLOOR

THE TERRACES

34 BREE STREET
CAPE TOWN

Ref: L Malherbe

OVERSTRAND MUNICIPALITY

THE RESPONDENT
MAGNOLIA STREET
HERMANUS

Ld



IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TOWN)

In the matter between:

MARIUS JAKOBUS KLEYNHANS
in his capacity as Trustee for the
time being of The Kleynhans Famiiy Trust

and

HEATHER KLEYNHANS

in her capacity as Trustee for the

time being of the Kleynhans Family Trust
CORNERCADE (PTY) LTD

SHIRLEY MILLICENT KOSTER

TIELMAN NIEUWOUDT AGENBAG

CASE NO:

FIRST APPLICANT

SECOND APPLICANT
THIRD APPLICANT
FOURTH APPLICANT
FIFTH APPLICANT

AND
OVERSTRAND MUNICIPALITY RESPONDENT
FOUNDING AFFIDAVIT
I, the undersigned,
MARIUS JAKOBUS KLEYNHANS

do hereby maka path and say:



| am an adult male, businessman residing at 14 Innesbrook Village,

Femkioof Estate. Hermanus.

| am a Trusles for the time being of the Kleynhans Family Trust together with
my wife, Heather Kleynhans, | am duly authorsed to depose to this affidavit on

behalf of the Trust.

The facts disposed to herein are within my own personal knowledge, unless the
context indicates otherwise, and are, to the best of my knowledge and belief,

true and corract.

To the extent that legal submissions are advanced, they are made on the basis
of advice recelved from my legal represantatives, which advice | believe fo be

trua and comect.

THE PARTIES

| am the First Applicant in this matter acting nomine officio in my capacity as a
Trustee for the tima being of the Kieynhans Family Trust, the registered owner
of erf 89687, Femkloof Estate, Hermanus, which Is located in precinct 2 of the
Femkloof Estate and is also known as No 14 Innesbrook Village, Femkloof

Estate.

Second Applicant is HEATHER KLEYNHANS an adult female of No 14
Innesbrook Villiage, Femkloof Estate, who also acts herein nomine officio in her
capacity as a Trustee for the time being of the Kieynhans Family Trust; the

registared ownar of arf 8967, Fernkloaof Estate, Hermanus, which is located In

= ),
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precinct 2 of the Femkloof Estate and |s also known as No 14 Innesbrook

Village, Femkloof Estate.

Third Applicant Is CORNERCADE (PTY) LTD a Company duly registared In
term of the laws of the Republic of South Afnca with registration number
16888/004458/07 and registered offices al 20 Hope street, Hemanus 7200 and
the registered owner of erf 10131, which is located in precinct 8 of the Fernkloof
Estate and also known as 80 Lakewood Village, Femkioof Estate.

Fourth Applicant is SHIRLEY MILLICENT KOSTER an adult female of 58
Femkloof Village, Femkloof Estate, who acts hereln in her personal capacity as
registerad co-owner of arf 10237, Femkloof Estate, which Is located In precinct
2 of the Fernkioof Estate and also known as 12 Inneshrook Village, Fembkloof
Estate and also nomine officio in her capacity as a Trustee for the time being of
the E W KOSTER Family Trust. and the registered co-owner of erf 10237,
Femkloof Estate, which is located in precinct 2 of the Femkioof Estate and also

known as 12 Innesbrook Village, Fernkloof Estate.

Fifth Applicant is TIELMAN NIEUWOUDT AGENBAG an adult male residing at
1 Lobelia street, Barghof, Onrusriver 7201 and the registered owner of e 2877,
which is located In precinct 2 of the Fernkloof Estate and also known as 1

innesbrook Village, Fermkloof Estata.

The Respondent Is the OVERSTRAND MUNICIPALITY, & municipality with
legal personality in terms of the provisions of the Local Municipal Systems Act
32 of 2000, with Its head office and domiciiium citandi el executandi for
purposes hereof siluate at Magnolia Street, Harmanus, within the area of

jurisdiction of the above Honourable Court (“the Municipality”).

S
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JURISDICTION

This Honeurable Court has Jurisdiction to hear this matler by virtue of the

following:

11.1  The whole cause of action herein arose within the Court's area of

Jurisdiction; and

11.2  The Municipality is located within the Court's area of jurisdiction.

RELIEF CLAIMED

In this matter the Applicants seek to enforce contractual rights against the
Municipality arising oul of deeds of sale that they entered into with the
Municipality and pursuant whereto they purchasad erven from the Municipality

iri the Famkloof Estate.

In terms of the Deeds of Sals the Municipality Is abliged 1o snsura that the
Femkloof Estate (and in which the applicants erven ars located) Is fully
protected by electrified fencing that ls designed to prevent unauthonsed access

lo the Estate.

Although the Municipality has partially performed its above obligation by
providing electrified fencing around a substantial parl of the Estate it has,

&= |
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desplite demand, not yet complied with its obligation 1o ensure thal tha Estate is

fully protected by electrified fencing.

The purpese of this application i1s to ansure that the Municipality specifically
perfarms its aforementioned obligation and thal it takes the necessary steps o

protect that section of the Estate that is not yet fully protected.

Annexad hereio marked, Annexura “A" Is a plan of the Farnkioof Estate that
Indicates the location of the different precincts within {he Estate and the portion
of the perimeter fencing that has been completed and the portion that has lo
date not yet been fully protected by electrified fencing is shown in coloured

marker.

It Is evident from this plan that the erf that belongs to the Kleynhans Family
Trust, and where my family and | reside, is located In the precinct that is the

most vuinerabla due 1o tha Municipality having failed to perform its

aforementioned obligation.

BACKGROUND

The Overstrand Municipality resolved, during about the year 2000, to develop
land In and around the Hermanus Golf Club into a residential estate callad

Femkloof Estate.

The development entalled increasing the size of the golf course and selling

arven located In seven precincis that wers located in and around the golf

course, The Municipality engaged the services of a development faciitator

=y

known as Rabcav to assist it in this regard.
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In ordar lo optimise on the development opportunity and to maximise its

incoma from the sale of vacant srven in the Estate, the Municipality liself and
through its dsvelopment agent (RABCAV) and Pam Golding Estale Agents,
marketed the erven as being part of a security development where residents
would be ensurad of a securs lifestyle in a beautiful country environment

adiacent to the Hermanus Golf Club.

A central theme of the marketing campaign was o sell the vacant erven on
the basis that they were to form part of a secure residential estate where
access would be sirictly controlled. Each of tha precincts would have a
separate manned security gate to control access to the pracinct, which leads
onto the golf course. The enlire astate would be surrounded by elsctrified

fencing so0 as to prevent unauthorised entry to the estate.

As explained mare fully below the question of security;

22.1 received great prominence when the erven were marketed;

222 was highlighted in newspaper articles and In marketing matarial that

was used o Induce the public to purchase arven In the estate; and

22.3 was expressiy dealt with in documeants that formed an integral pan of

the agresment of sale.

One hundred of the erven were offered for sale to members of the Harmanus .

Golf Club of which | am a member. Prior to the conclusion of the agreement

=
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of sale members of the Club were given very specific assurances as to how

the issue of sacurity would be daalt with,

The Municipality, recognising its aforementioned cbligation. duly procesded

with the construction of a fence around the perimeter of the Femkloof Estate,

Apparently some of the owners of properties located beyond the boundaries
of the Femkloof Estate objected to having a fence adjacent to their

propertias and threatened the Municipality with court action.

The Municipality then sought various ways of ridding itself of its obligation to
complate the fence. These Included aftempts fo pass its fencing obligations
onto the Hermanus Golf Club and later onto the Femkloof Estate Property

Owners Association (FEMPOA).

The Municipality was prepared to pay large sums of money to these bodies
in lieu of their obligation to provide the necassary fencing In axchange for

indemnities in respect of claims by the owners of erven in the Estata.

Melthar the Hermanus Golf Club nor FEMPOA ware however prapared to
assumeé this responsibliity making this application the only means by which
the Applicants can now secure the rights that they were promised by the

Municipality when they purchased erven in the Femkioof Estats.

It will also appear from whal follows that our family has been severely
prajudiced by the Municipality's failure to provide the promised security. Not
only have we lost assets as a resull of break-inns but we also prasently live

in an environment of constant concarn for the safety of our loved ones. An




1

30

AN

32

environment that is very different o the one that was promised when our
family trust decided 1o purchase an erf in the Fernkloof Estate and we
decided to liva thare,

SALE OF ERVEN

The sale by the Overstrand Municipality of erven in the Fermnkioof Estate was
dona by way of & special Kind of "auclion’ held at the premises of the
Hemanus Golf Club during December 2004,

The ‘auction’ was preceded by a two-day registration period during which
intarested parties could register as potential purchasers, Each person that
registered was provided with an information brochure, containing a price list
of the properties, maps of the estate and precincts and other relsvant
information. A copy of this brochure is annexed hereto marked Annexure “B”,

On lhe day of the auclion names were sequentially drawn and announced
where after the purchaser concarmed was taken to a tent and shown a model
of the Femkloof Estate and asked fo select a ploL. | duly selected erf 8857 in

Precinct 2 on bahalf of the Kleynhans Family Trust.

Purchasers ware then escorted to various attormeys In different sections of

the same tent, depending on the precinct in which the plot thal they had

selected was located.

The attormeys then issued the purchasers with a bundle of documents

antitied “Agreement of Sale" and that tha purchasers were required to sign.

= |
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The Agresment of Sale idenfified the Municipality as the ssller of the arven

and provided space for the Idantity of the purchaser to be Insartad.

35 A copy of the Agreement of Sale that | signed s annexed hersto and marked

Annexure *C".

35 As appears from page 11 of Annexure "C":

36.1 On 1 December 2004 and at Hermanus, | duly signed Annexure “C”
as the duly authorised representative of the Kleynhans Family Trus!

as the purchaser of erf 9867 in precinct Z;

362 On 22 Novamber 2005 and also at Harmanus, Annaxura "C" was duly
signed on behalf of the Overstrand Municipality as the saller of the
said arf. | am presently nol aware of the ldentity of the Overstrand
Municipality's authorised signatory;

16.3 The purchasa price of the erf in question was R1, 100,000 (which the

Kisynhans Family Trust has since paid).

TERMS OF AGREEMENT OF SALE

ar Paragraph 1.2 of the Signature Document which forms part of the

Agreemenl of Sale, Annexura "C", records that:

" The sale in tarms of this agreement shall be subject fo the provisions

contained n this signalure document, read together with the



-

information schedule appearing in front of this signature docurneni and
the sub-division plan annexed fo this signature document s annexura

"A", and all tarms and conditicns contained In the standard condilions

of sale [ncluding all annexures therslo, which standard conditions of
sale form an Integral part of this agresment and which the Purchaser

acknowledges and agreas fo have read and the conlents of which the

Purchaser fully understands and accepts.”

|[Emphasis added]

38 The first page of the standard conditions of sale states that:

“Tha Standard Conditions of Sala and the Annexures herafo form an

integral part of the Agreement of Sals.”

39 In paragraph 1.4 of the standard conditions of sals the following is recorded
under the heading “INTERPRETATION".

*Refarence to this agresment shall mean this Agreement of Sale and
shail include part 1 and part 2 of the Agresment of Sale and &alf

annaxuras theralo.

40 Of particular imporfancs for the purposes of this application are:

40.1 Annexure A to the standard conditions of sale, being the "Plan of

Land Comprising Femkioof Estate Development®, and that Indicates

| 3
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- 14
the perimeter of the Estate in a broken lina. It is dated Z3 September
2004 and Is entitted "COMBINED PLAN OF SUBDIVISION OF

CONSOLIDATED PROPERTY",

40.2 Clause B of Annexure G to the standard conditions of sale, identified

In the schedule as "Estate Rulss’, and which provides as follows:

‘8.1 A central fealure to the quality of life at the Fernkloof
Estate s security,. The Estate is fully protacfed by
glectrified fencing ihat & designed fo pravent

unauthorised access to the Estats.

8.2 An important element of a secure lfesiyle is that of

pravantion and deterrance.. "

40.3 Paragraph 3.6 (a) (i) of Annexurs F which confirmsd that "the
development is located in & secure and controlled environment.... "
and enjoins contractors to adhers to cerain security resgquirements

during the construction of dwellings on the Femklioof Estate.

The aforementionsd provisions, which formed an integral part of lhe
Agresment of Sale, makes it clear that the Femkioof Estate would be fully
protected by slectrified fencing designed to prevant unauthorised access 1o

the Estals.

This provision echoed many representations mada by the Municipality and

its duly authorised representatives and induced many of the purchasers

@éfﬁéﬂ



including all of the Applicants to acquire erven from the Municipality on the
basis thet ealety and security of person and property would be one of the

main benefits (o be enjoyed by the purchasars of srvan In the Femkloof

Estats.

REPRESENTATIONS MADE PRIOR TO THE CONCLUSION OF THE
AGREEMENTS OF SALE

The earlisst communication regarding the fencing of the Femkloof Estate of
which | am aware is contained in an annexure 1o an undated letler that was
sent to the Hermanus Golf Club by CAVCOR, a joint venture partner of
RABCAV, a copy of which | annex herato-marked Annexurs “D",

The third paragraph under the heading Concept reads:

“To pitch the product at the correct market lsvel and satisfy

currenl demand, the enlire estale is lo be fenced along the
thus ensuring securily and

correct branding”. [Emphasis added)

On 22 March 2001 a meeting was held betwesn the development facilitator
and & community committee of Hermanus at the Femkloof Botanical
Gardens, A copy of the minutes of lhe meeting Is annexed and marked

Annexure "E”.

Paragraph 9 recorda:

—E=
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“A market already exists for the products which are proposed.
An unigue fifestyle Is promoted ip a securg environmerif, which

provides for a mix of residential erf 3izes.” |Emphasis added]

On 24 Novamber 2003 a Memorandum of Understanding was concluded
betwsan RABCAV and thea Hermanus Gelf Club. As a2 member of the club |

received a copy of thareof. A copy Is annexed herato marked, Annexure “F".

FParagraph 8 records:

“Parimeter wall with palisade fencing around entira golf courss

astate approximately 7.6 km in length.”

On 19 November 2004 a full page advertisarment appearad In the “Times of
Hermanus™ the local newspaper of Hermanus where the lsunch of the
Fermnkloof Estate was advertised and promoted. The introductory paragraph

of this adver reads as foliows:

“infroducing & one-off coportunity — the chance to buy a plot in
the unmatched natural beaufy and securily of Fernkloof Esfate,
home of the Hermanus Golf Gub.” [Emphasis added]

A copy of the aforesald advertisement |s attached hereto and marked

Annexure "G",

On the 20th November 2004 an advertisement appeared in the daily
newspaper, Dis Burgsr, where the Femkloof Estate was similarly marketed

16
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and promoted. A copy of the aforesaid advedisement is attached herewith

marked Annexure “H".
The adverisemant states:

“Ons stal 'n eanmalige geleentheld bekend — dis kans om n erf
in dia unleks, natuurlike skoonheid en sekurifell van Farnkloo!
Estale te koop, die fuiste van die Hermanus Gholf Kiub",

[Emphasis added]

The bundle of marketing documents that was given 1o the public when they

registerad as potential buyers before the sale states in lts Introduction:

“Infroducing & unigue cpportunity — the chance to live and play
in the unmatched natural beauty and security of the Hermanus

Golf Course®

[Emphasis added]

A copy of the aforesaid bundle and the documents contalned therein is
attached herewith marked Annexura "B".

Cne of the items contained In the aforesald bundle is a2 map of the Famkloof
Estate, showing a walled perimster right around the estale in an unbroken
line. This confirms that it was always intended for the Femkloof Estate to be

secured around fts perimeter.

This bundle furthermore containg a-document titled “Salient Terms and
Conditions of Sale", The Honourabla Court is respectfully referred to

Paragraphs 7.1 and 15.1 thereof which conflrms that the FEMPOA and the

&=
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Pracinct Property Owners Associations (POA) will respectively be
responsible for the “management and confrol” of “external perimeter walls
and fences” and "perimater fances” which cbviously pre-suppeses that such

securily measures will ba constructed as part of the development.

STEPS TAKEN BY MUNICIPALITY TO SECURE THE FERNKLOOF
ESTATE

In the first Femkloof Estate Newsletter, published by RABCAV in February
2006, and annexed hereto marked, Annexura “|".

It is recorded that:

‘Palisade fencing - Construction of the palisade fencing and
walling lo secure Femkloof Estate will start in February with

work expected o be completed by the year end.”

The securily gatas and a portion of the security fence have been constructed
along a portion of the perimeter of the estale. Although work In this regard
was still baing done in late 2010, as indicated on the plan (Annexure A) a
portipn of the fence remains outstanding and the security of the estate |s
presently sfill compromisad. In this regard | annex hersto marked, Annexure
"J", a copy of a repart from an electric fencing contractor that lg seif-

explanatory.

| have been lold and verlly believe that construction of the outstanding

portions of the fence has bean discontinued due to objections by caertain

18
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existing owners of land bordering on the goll course and that are not a part

of the development.

The Overstrand Municipality has tried to prevall upon bath the Hermanus
Golf Club as well as the Femkloof Estate Master Properly Owners
Assoctation o take over its responsibility to complete the fencing of the
Femkloof Estate against payment of substantial sums of money. In this

regard | annex herato marked.

55.1 Annexura "IK", which Is a copy of a document headed MEMORANDUM
OF SETTLEMENT AGREEMENT that was signed on behalf of the
Overstrand Municipality on 18™ May 2009 and sets out the basis on

which it tried to reach agreement with the Hermanus Golf Club; and

552 Annexure °L", which is a copy of a document headed MEMORANDUM
OF AGREEMENT that was signed on behail of the Ovearstrand
Municipaiity an 18™ May 2009 and which sets out the basis on which it

tried to reach agreement with FEMPOA.

It bears emphasis that in the pre-amble to Annexurs "L" the Owverstrand
Municipality acknowladges Ita responsibilty to fence the entire development
and that there are unfenced areas that pose a security risk to the Femkloof
Estate.

Meither the Hermanus Golf Ciub nor FEMPOA are prepared to lake

responsibility for the Overstrand Municipality's responsibility to erecl tha rest

—=
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of the fencing. They have both declined to sign Ihe agreemsants on the basis

proposed by the Overstrand Municipality.

During September 2010, the Chairman of FEMPOA, Mr. | Krige wrote a latter
to all the Trustees of the various precincts in Femkloof Estats, providing
follow-up information of further discussions with the Ovarstrand Municipality. |
recelved the comrespondance as a Trustee of Innesbrook Villags. A copy of
the aforesald lelter is altached herewith, marked Annexurs "M". Other than
the work that iz referred to in this letter, nothing further has been done by the
Overstrand Municipality to secure the perimeter fencing of the Femkloof

Estale,

SECURITY BREACHES

Property owners andfor residents of the Femkloof Estate as well as the
Hermanus Golf Club have at various times during this unresclved process to
finalise the fencing of the Femkicof Estate, advised the development faciiltator
and the Overstrand Municipality of various breaches In securty which

occurrad on the astale,

A record of break-inns on the Estate is being kept by FEMPOA and since July

2004 there have been 14 incidents of securnty breach on the Estate, of which
FEMPOA has knowledge. A copy of the aforesaid record is attached herewith

marked Annexurs “N".

céj
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As mentionad our family has also been viclims of a senous breach of security
at Innesbrook Village. On 24 July 2009 a break-in occurred at our residence
whila my wife, three daughters and | were asleep on the top floor of our
double storey residence. Valuables and ltems on the ground fioor were
stolen; Including my laplop, safsty deposit box, sunglasses and other
valuables. The police were unsuccessful in making any arrasts in the case.
The évents so traumatised my family that my three minor daughters had to go

for counselling.

| am a businessman with business interests in South Africa, Namibia and all
over the world. As a result, | am often away from home for long periods of
lime. The security of my homa and the neighbourhcod whera my wife and
chiidren live Is of the utmost importance and my highest priority. | need my
family 1o be safe and the langar the Overstrand Municipality fails to provide
the security it pramised, the more chance exists for life threatening crime

being committed on the Estate.

Tha Kleynhans Family Trust bought property in the Femnkloof Estale at a
premium as it was shways markeled and promoted as a safe and securs
anvironment to live in. To be robbed and personal property stolen In this
socalled safa and secure environment Is totally unacceptable to me and |

regard this as a direct result of the un-secure parimeier of tha Femkioof

Estate.

As a result of the aforesaid. the Kleynhans Family Trust has resolved to
Institute legal action against the Overstrand Municipality to fence all the

-
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remaining boundaries of the estale by means of slectrified fencing In such a

way as fo ensure that the secure lifestyle, which was promised, is dallverad,

NOTICE OF INTENDED LEGAL ACTION

MNotice in terms of Section 3 of Act 40 OF 2002 was duly served on the

Municipality on the 23 Novembear 2010 putting It on terms as sel oul tharain.

A copy of the notice is attached herewith marked Annexure “0°.

The Applicants’ attomeys have nol received any response from the

Overstrand Municipality, nor an acknowledgament that the sforesaid notice

was received or is being considared.

COURT'S DISCRETION

| have been advised lhat the Court has discretion to grant specific
parformance and | request that it do s0. There is no other relief that the
Kleynhans Family Trust can ask for to secure the safety of our family, A Court
order 1o complete the fence Is readily attainable and will ensure that the

Respondant complies with is responsibilities.

|. therstore, humbly request that the Honourable Court grant the relief as sat

out in the Notice of Motion accompanying this affidavit.



M J KLEYNHANS

| hareby certify that on this 19th day of Juna 2011 in my presence at Hermanus
the Deponent declared that ha knew and understood the contents of this affidavit, no
objection to taking the oath, and that he considered the oath as binding on his

AT

conscience.

COMMISSIONER OF OATHS)
FULL NAME: ‘E} C&ﬁqﬁ’na
- J
19 JUN 2011 — Ug’] .
:uulquml'_rl'; r?EH"EE CENTEES | J
SOUTH AFRICAM FOLICE BERY NUMBER: 5-;5&??1

STATION: Hﬁﬁmdus (Sﬁ%
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OPPORTUNITY
AS RARE AS
A HOLE IN ONE




introducing a one-off opportunity — the chance to buy a plot in the unmatched
natural beauty and security of Fernkloof Estate, home of the Hermanus Golf Club

Alter years of carelyl planning and environmental --
research, approval has been granted for the adidilion . i
of & Turther nine [toles al the Hermanys Goll Course, r __'
Golf design gures Matkovich & Hayes are tivlorming
this much-loved =stablishment — ong of the wldesl

in the country — into & 27-hote champiouship towrkg,

Al the same fyme, resicential stanas ranging 1l S84

from 550 10 1500 square metres are Leing ielpaved

cid Individdal pracineie, sgck ||.|....'|-J'.|=|r
integrated into the topoqraphy of the aren and e 5.

jayoul af the course. A Imited numbw ol gall ¢iub e -

q 18 L}
memberships will also be available lm prurchasi, S5

18T

Hermanus. voted the Cleanest Town (0 Sooth ATCR

in 2003, offers the best land-based whale witching S
in the world, With |15 warm sale eaches wandarfu] 25
walks and great restaurants, It is also one of the

country s tavourite swmmer holiday 4

GOLF ESTATE PLOTS FROM R

finel VATY
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Fernkloof Estate

Precinct 1

Erf 5937
No. Erf No. | Size (m°)| Price (ZAR)
1 o947 595 B40,000.00
2 o348 595 700,000.00
3 50 595 Ta0,000.00
3 2951, 85 §70,000.00
b 8452 585 670,000.00
B i‘ 2 505 TO0,000.00

Fernkioof Estate

Precinct 2

Erf 9938
No. Erf No. | Size (m?)| Price (ZAR)
1 9877 542 S00,000.00
2 AR S356 250.000.00
3 9955 6500 530,000.00
4 2555 o0 S0, 00000
5 aosyT o0 S50, 000.00
B oa58 600 S50.000.00
T Ceohald 00 050, 000,00
8 GoE o 850,000.00
g Loge &00 O50,000.00
10 0063 g O50,000.00
11 a564 SO0 250, 00000
12 9355 G624 §.000,000.00
13 aghn org 1,.250,000.00
14 BoaT B8 1. 100,000.00
16 BOEE B53 580 000.00
16 5569 518 £90.000.00
17 S50 B3 B0, 00000
18 aa71 600 540,000.00
19 Ba72 525 540,000.00
20 S873 BE3 B40,000.00
21 BoT4 588 E<40,000.00
22 oavh 545 200,000.00

Mote: All prices are inclusive of VAT and are subject to change without notice.




Fernkloof Estate

Precinct 5
Erl Ho. 0038
Mol | Ed Na. | Size {m?) | Price [ZAR) No| | Erf No. | Size (m7) | Prica (ZAR)
1 BT T4 530,000.00 ]| 1000 Tid 00, 000,00
2 2880 1153 S00.000.00 52 10 Tal 500050000
3 2081 1172 BR300, 00 B3 10022 (7)) SO0L000U00
i oaay gz TEOOOO.00 54 10083 BOG 50000000
5 9053 TES TOO00000 55 10024 BOG S00,000.00
B it | TES TO0.000.00 BB 100EE B0 EO0.000.00
7 585 TES TO000000 57 10026 B0 BO0L000,00
B SO5E TES TOG, 000,00 58 1oaEr &0 SO0, D000
1] 8487 Bl 700, 000000 54 10028 B3 500, D0
10 SOk TS BEO G00.D0 &0 1OOEE &25 500, 00000
11 ﬂgi;i E7E U, D000 &1 10050 1530 S00,000.00
i2 il 00 Ba0.000.00 EZ 10031 ES E50. 00000
13 et B0 880,000.00 B3 10032 822 S50,000.00
14 SERIE B0 BA0, 000,00 4 T0EEs 81T BO0LO00. 00
15 a3 Bl BAL,0D00.00 65 1003 TE0 GO0, D00, 00
16 et | £38 B80,000.00 & 1TSS TS B0, 000,00
17 SRS brirsi” | 030.000.00 BT 16058 Gt 00, 000U00
18 i &3 B-Bgﬂ:ﬂ.uﬂ (43 10067 Bl S50, 000.00
18 oEET TE3 H:t.-.'-l:a_n_:n_g g9 10025 810 A50.000.00
20 e 740 SO0, 000.00 TO 10D T8 TO0,000.00
21 fro T 880, 000 00 T phintl 880 B0, D000
a2 10000 B SO0, 000,00 T2 10041 BiB 00, D000
x 1000 10E2 B0, 000,00 Ta 10042 ELnd EEI:IQW.DD
24 10032 ] 55000000 T4 10043 B0 550,000.00
25 10005 658 ZE5 000,00 Fi-] 100044, e ] BED D00, 00
(26| 1o04e | B02 gsp.00000] | 78] 10045 | 673 570,000.00
i 10047 530 E00,000.00 (L4 10048 o2 B0 00000
28 b [aat -] L7 | EE5.000.00
29 10056 55 550.000.00
0] ] woo=n £53 SR, 000,00
3 10055 574 B50 000 O
¥ 00T 550 BA0 00000
23 10054 Bad 580,000,000
a4 To0E2 - EE0.000.00
15 10053 sEts B25,000.00
38 1000 o] ES0,000.00
37 10008 BE0 B 100000
38| 10008 | 828 70,000.00
35 10007 &3 870,000,005
40 V0008 532 £50,000.00
41 10005 ET3 B00.000.00
42 J00r 1 ars B00,000,00
43 T2 a0 A50.050.00
i 10013 B50 B20,000.00
45 10014 Bfd B 0000
46 10018 28 G40, 000, O
a7 10018 Bis G40, 000.00
4B 16017 L] B0, D00, 00
L] 10018 EQ0 500,000.00
50 1oog B0 B0G, 00000

Nota: All prices are inclusive of VAT and are subject 1o change withoul notice.
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Fernkloof Estate

Precinct 6

Erf po40

No | | Er No.| Size (m7)| Price (ZAR) No | | £ No, | Size (m#)]|  Price [ZAR)
1 10T BaT 1,250, 00003 51 10002 851 30,000,080
2 10077 [7] 1,100,000000 [ 1008 G54 B30, 000000
3 1007E Taz 1250000000 £3 106080 BET £70.000,00
4 toore | Tia 1,250,600,00 54 10134 672 920.000.00
5 10074 B47 BEDO0.00 &3 10158 72 BO0UO00, 00
1] 10073 47 85000000 56 10140 872 BO0L000.00
T 10072 647 S50.000.00 57 10141 B “B0L000.00
g 10071 E47 BA0.000.00 ] {0142 B2 B30,000,00
8 10070 BLT BE0,000.00 50 10743 a72 BO0,000.00
10 10050 B47 RE0.000.00 B0 10144 Tee TEO,000.00
11 100B8 £47 1,050, 000,00 61 10145 T2 B00,000000
12 10068 ALy 1, 050,000, 00 62 10148 ] B0, 00000
13 100ES B0 000, 06 83 10447 s EH0L000. 00
14 10064 B47 E80.000,00 B4 10148 el £, 000,00
18 TEEa Ba7 G0 000, 00 B85 10148 635 fr0, 000, 00
18 | | jo0e2 | 7oz 580,000.00 | 85| | 10150 | 653 §20,000.00
17 § i Fif1 S80,000 00 BT 10151 BEY 7000000
18 10080 51 B50, 000,00 £8 10424 672 TH0,000.00
18 10059 £l SE0.000.00 (] 10125 724 T0G,000,00
20 10050 00 1,060,000, 00 T 10123 1028 1,250,000,00
A ] 10114 Bas 1.150,000000 | 71 10122 1022 1.250,000.00
22 10113 TR 220, 00000 72 10130 ThE B0, 000,00
23 10112 51 B20,000000 T3 |e2e BTT 800, 00000
24 18111 851 2000000 T4 ] Fa5 FO0,000.00
o5 110 A5t B20,000.00 75 127 T5R B0, 000 00
28 10108 £51 B20, 000,00 T8 10128 gio GO0, 000, 00
27 10108 B5t B30.000.00 I 10115 g43 TOM000.00
28 10107 651 920.000.00 Ta 10116 £848 B0, 000, 00
20 10008 By SE0UDG0. 00 79 10117 757 600, 000,00
a0 10165 851 S60.000.00 f:11] 1&118 (7] 500, 000,00
31 10103 651 DA0, 500,00 81 10118 G672 &S00, 000,00
32 10162 Ta5 B30, 000,00 g2 10120 &2 B00.000.00
a3 101 T S50,000,00 El 10121 &7 TEO,000. 00
o4 18100 T8 H20,000,00 B4 1013 AT2 1.0600,000.00
as 100en o B20L000,00 g5 10132 B72 BE0,000.00
a8 10008 Bag S20,000,00 B& 10133 B2 850,000.00
a7 10087 715 B53,000,00 By 10034 672 Q50LM00L00
38 | | 10084 (] BO0, 00000 BB o] g2 850, 000,00
33 10035 E34 B2, 000,00 Eg 10138 B 1000 000,00
40 100 535 B0, 000000 1] 1Q137 oA 1000, 00000
1 100as a5 £20,000.00
4z 10082 [T H20,000.00
43 10051 705 220,000.00

44 10080 B G70,000.00

45 0080 754 850,000.00

48 10088 [ B30, 000,00

47 10087 L=l 820, 000,00

48 10088 21 £20,000.00

49 10685 651 B50,000.00
50 10083 651 850, 000,00

Mote: All prices aro Inclusive of VAT and are sublect to change without notice.
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Fernkloof Estate
precinct 7

Ert 8941
Nao. | | Ef No.| Size (m?)| Price (ZAR)
3 = , 5
2 10154 600 750,000.00
3 10155 BO0 750,000.00
o 10156 B0 750,000.00
5 10157 BOO 80000000
B 10158 00 750,000.00
T 10154 &00 T50,000.00
8 10760 500 T50.000.00
8 10161 &00 750, 000,00
10 10162 &0 75000000
11 10163 615 B00,000.00
12 10164 70 1, 100, 000,00
13 10185 B34 50,000.00
14 101168 613 580,000.00
15 10167 B05 280,000.00
16 10168 611 880,000.00
17 10165 8186 980,000.00
18 10170 A15 Sa0,000.00
19 10171 60d S80,000.00
20 10172 528 880, 000.00
21 10173 =08 580.000.00
22 10§74 603 Sa0.000.00
23 10176 G5 850,000.00
24 10175 611 5380,000.00
25 10177 654 S50, 000,00
26 10178 615 580.000.00
27 10173 G663 &50,000.00
28 1180 7i7 950,000.00
20 10181 608 950,000.00
30 10182 E24 950,000.00
e | 10183 g23 250,000.00
32 10184 610 880,000.00
33 10185 734 1,000,000.00
34 101886 643 750,000.00
35 1018T 650 ¥ o4, 000,00
36 10188 GBE 700,000,000
ar 101849 639 B50,000.00
368 1015 Biv 800,000,000
a8 1013 B14 600,000.00
40 10182 G20 700,000.00
= 1

Mote: All prices are Inclusive of VAT and are subject lo change




Fernkloof Estate
Precinct 8 & 9

Erf 0842
No | | E No. | Size (nv) | Price (ZAR) No | | Erd Ne. | Size (") | Price [ZAR)
1 1T 1500 1, 10000000 51 far ] ima E50 000,00
2 10208 1512 98000000 52 Looes 48 T50,000.00
3 10200 1500 1, 10000000 53 fer ] BEY S0, 00000
[ 10310 1520 1, 100000000 54 10204 645 GT0L000.00
-1 Li=a )] 1500 110000000 55 gLt ] EES STTO00 LG
| 8 10212 1518 1.100.000.00 | 56 10262 655 ET0,000.00
T 10 1508 1. 10000000 57 10861 =] &70,000.00
B 10214 1518 1, 100.000.00 58 10860 655 ET0.006L00
B pLi rg 3 1500 1, 100 000 00 1] RS [ 7000000
10 10248 1500 0000000 &l f [l ELE FL 00000
11 10217 1530 1500000000 81 TSt (2] BT, 00000
12 10218 1520 12300, 00000 62 10260 &I TOE00. 50
13 Lal) 1507 1.500,000.03 63 16058 1] BEDDO0D0
14 [orr] 1612 1. 100,000.00 B4 jleract ] (=] TOOLOO000
15 1aea 1507 [S0, 00000 85 10253 ] S5, 00000
18 i 1537 S, O 00 &6 10082 &5 E50, Q00 A0
1T l0zz3 1807 B0, 00000 87 10251 B0 B50,000.00
18 pli=re ] 1EQ7 0000000 6B ] 58 ES0,000.00
18 10285 1515 0000000 | 68 10244 850 B50,000.00
20 10226 1507 000, 00050 70 10248 ] BA,000.00
| 21 10257 1507 BO0000.00 71 10247 B B50,000L.00
22 | | w0es 1507 900,000, 00 73 10gss 850 B50L000L00
21 g1 1518 200, 000,00 T3 10245 50 50, 000 O
24 10230 1506 BCRD D00, ) T4 10244 850 G54,000.00
25 | | 1oom 1507 0000040 75 10243 &To B50.000.00
] 1oz V50T RN, 000 0 76 102 &7 TO0L000.00
2T 1 15T B, 000.00 Fi i T BAL.000.00
28 L] 1550 e, 00000 _TB [eisie] T2 550, 000L00
28 16235 152 B0, 000.00 i) 10288 = TO0, 0000
0 10858 153F 800,800, 60 BO 16238 Bz EBD 00000
n 1oy £503 B00.500.00 Bl 16238 B4 O, DODUG
32 10287 [5] 700,000.00 B2 1024 B0 TONL000. 00
33 10285 B5% S00.000.00 83 13241 840 000K 00
¥ | LOSRE (2] 00, 000,00 a4 10242 Ta0 0, 000 O
35 re N 673 5, 0010, 00 85 10183 Tal TR0 L0000
] 10283 650 BESI0,000.00 BA 10104 T4 FEO.DO0.O0
ar [ L] B ,000.00 BT 10198 TES TRO.000.00
a8 L] ESD 850.000.00 &8 10198 Tr0 TG 300,00
a9 10280 B50 50,000.00 84 10167 T THOL000.00
40 2T ] A50,000.00 80 10104 T TH0,000.00
41 1087 [l BELL000.00 81 10189 T TElL000.00
42 1027 BEN £50,000.00 g2 {ert] T TEO,000.00
43 10T ot 8D, 000,00 pa 106201 T TROLO00. 08
44 [rrsi] G0 AT, A00.00 B4 ([ T TOOLOG0.00
45 10eTe 2] B0, 000000 a5 10803 FEL] THO.000 50
46 10273 835 £30,000.00 1] 10204 ™ T, 000,00
4T | | T2 840 830,000.00 a7 10205 7 TERLO00.00
48 ier ] B50 B30,000.00 L] 10206 T TELO0000
59 | | weo 550 £30.000.00
50 10280 670 B30.000.00

Hole; All prices are Inclusive of VAT and are subject io change withoul notice,
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FERNKLOOF ESTATE

SALIENT TERMS AND CONDITIONS OF SALE

The Development Concept

1. Femkloof Estate is being developed by the Overstrand Municipality who
have appointed RABCAV as the development facilitators to manage and
oversee the development process.

2.  Fernkloof Estate (“the Estale”) shall comprise of 8 precincts siluated on
and around the Hermanus golf course, each of which are to be named at a

later slage.

3 Precincts 3 and 4 are envisaged to be sectional title developments and are
not available for sale at this stags,

4. Precinct 1 will consist of § single residential erven which will each have
their own roadside entrances and will accordingly not form their own
Precinct Property Owner's Association ("POA"). Owners of these erven
will be obliged lo become members of the Femkloof Estate Master
Property Owner's Association (“the MPOA") only.

B. Precincts 2, 5, 6, 7, 8 and & shall consist of single residential erven each of
which shall have their own POA and owners of erven within these

precincts shall be obliged to be members of such POA's and also to be
meambaers of tha MPOA,

8.  The MPOA which will have as it's members, each Precinct Property
Owner's Association, each of the precinct 3 and 4 body corporates and
each of the owners of the erven in precinet 1. The MPOA being the
umbrella body responsible for the common interest of the Estate.

—  The Fernkloof Estate Master Property Owner's Association
7. The MPOA will be respansible for the managament and contral of :-

7.1 the external perimeter walls and fences and control rooms (excluding
walls, fences and control rooms on the perimeter of each POA);

7.2 access to the Estate (excluding access to each precinct);
7.3 the relevant common areas; and
7.4 compliance with the design guidelines.

8. The MPOA will appoint @ managing agent to manage the common areas
and to collect levies and an estate manager to control and manage all

building works in the estale.

N\

9. Alevywill be payable by each of the POA's to the MPOA.




Building in the Estate

10. Al building plans are to comply with the design guidelines and are lo be
submittad to the trustees of the MPOA for approval prior lo submission to
the relevant council authority for their approval.

11 Building contractors retained by purchasers will be required to enter into
an agreement with the MPOA o regulate the conduct of their works within
the estate. Such builders will be required to comply with the provisions of
the Contractor's Agreement before entrance to the Estate will be afforded
to them. Builders who furthermore contravene any provision of the
Contractor's Agreement may be penalized or may be refused further
access to the Estate until such time as the contravention has been
rectified.

12. Members shall be obliged to complete building their dwellings within three
years after registration of transfer of the relevant erf from the Council
provided further that building works shall be completed within one year

after commencement thersof failing which penalty levies of 4 times the
applicable montly levy shall be charged to the relevant owner,

Estate Rules

13.  The conduet of persons within the Estate will be governed by rules which
will be enforced by either the MPOA or the POA's as the case may ba in
accordance with the provisions of the Estate Rules.

The Precinct Property Owners Associations

14, Precincts 2, 5, 6, 7, 8 and 2 will each have their own POA having as their
respective members all owners of erven within such precincts.

15. The relevant POA's shall be responsible for the management and control
ﬂf“r
151  all common buildings, structures, perimeter fences, privats open

spaces and private roads, landscaping and irrigation of common
areas within their relevant precinct and access thereto;

15.2  security within tha relevant POA;
15.3  refuse removal: and
154  compliance with the design guidelines.

16. Each property owner will pay 8 monthly levy to the POA to meset the
expenses of the POA

Purchasing erven within the Estate
17. Purchasers will be required to pay a 20% deposit on signature of the

Agresment of Sale and io furnish a guarantee for payment of the balance gi




18.

19.

20.

21.

22,

23.

of the purchase price within 30 days of being requested to do so by the
conveyancing attorneys.

Although the Agreement of sale will not be subject to a bond being granted
o the purchaser, purchasers wishing to finance their purchase of the
relevant arf within the Estate will be obliged to submit their application for
finance through the development mortgage originator, namely

morigagesa.com.

The purchase of erven within the Estate shall be subject to the relevant
subdivisional and rezoning approvals being given by the relevant
authorities and the Developer being satisfied with the viability of the
development both of which conditions are to be complied with within 180
days of signature of the Agreement of Sale by the Purchaser. The
Developer shall be entitied to extend this period for an additional 180 days
should it be required.

Purchasers will not recaive automatic membership to the golf club and will
be required to apply for membership and comply with the golf club's
requirements for admission as members including payment of the relevant
entrance fee. The golf club has created 300 memberships for owners of
properties within the Estate of which 240 memberships will be available
initially for owners within the Estate. If an owner sells hisiher property,
hefshe automatically resigns as a member and the new property owner will
be entitied to apply for membership subject to availability,

The signature of the Agreement of Sale by the Purchaser shall conslituie
an offer to purchase by the Purchaser which shall be irrevocable and open
for acceptance. by the Seller until such time as the conditions mentioned in
paragraph 18 above have been complied with.

| 5

In order fo ensura that the requirements of the Local Govermmaent:
Municipal Finance Management Act, Act No. 58 of 2003, have been met,
the Seller has determined that in the event of third persons, who have
registered to purchase erven in the development, ("the second Purchaser”)
offering to purchase an erf within the Estate at a prica highar than already
achieved, that the Purchaser shall be afforded an opportunity to maich ar
better such offer within seven days of having been notified by the
Developer of such offer failing which such erf shall be sold to the second
Purchaser and the first Purchaser shall be refunded his deposit

The second Purchaser shall be required to contain his offer in the
Agreement of Sale with his deposit cheque attached thereto. Such second
offer shall be required lo ba made within 7 days of signature of the first
offer by the first Purchaser, failing which no further offers shall be
considered in respedt of such e,

Dislaimer: It is recorded that this document if for information purposes only and does not
constitute an offer to purchase or sell any property within the Estate. The sale of property
within the Estate is subject to terms and conditions contained in the written deed of saleto

be signed by both parties.

e
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RULES RELATING TO THE PURCHASE OF ERVEN
IN THE FERNKLOOF GOLF ESTATE

Potentisl purchasers are required to register by completing the duplicate regisoration form. Tha eriginal
1o be recained by the signatory and presented at che ome of purchase.

Tha registratian form reqiires tha name and DV regiseration number of the purchaser (individual or antity).
Iz aiso requires the name and ID number of the authorised signatory If different from tha purchaser,

Whean purchasing on behall of a company, close corporstion or trust. the signatary munt be duly authorised
and provide 3 rusolution w that effece. (The resolution must be avaihbis in order 1o register and sign the
Deed of Sale).

When purchasing on behalf of an individual, the signatory must previde 1 valid Power of Attorney. (The
Power of Attorney must be available in order 1o regiszer snd sign the Deed of Sale.)

Tha regstration form & not oansferable 1o any other persan or enury. The name of the purchaser on the
reglstration form must correspond ta the name of the purchater an the Deed of Sale

Mo individual under the agn of 2| may purchase 1 properry.

Mo pominations sre permitted

Any individual or entity that s found to have registered mare than once will be disquaiified from the
process. This applies to individizals who have Interests in multiple entities.

Any individial may only purchize one property whether purchasing as a rasural person, member of a clate
corporation, sharcholder of a company, or beneficiary of 2 trust. Decumantary proof of ownership will be
reguired whers the purchaser 5 & clote corporagon, comaany ar rust Copies of CKI, andior CK2 forms,
CMI9 form (Director’ demilt), suditar’s eartificate certifying tharshalders demile, truse deeds, 3 applicsble
must be provided in order to sign the Deed of Sale, (See desails on registration form).

Any purchaser found to be involved in the purchise of more than one plot will be immediately dugualified
and the offer to purchase set aside.

A purchaser or sigratory is required to produce thelr 1D document when completing the Deed of Sals.
Numbered discabally corresponding to the printed number on the completed registration formi will be
grawn at randem on the kunch dare soarting at the sdvertned tme This will determmne the order in which
the opportunity to purchase takes place (Le. it replaces the queus),

In the evant of an individual electing not to wme hisvher epportunity to purchase, he'sha may withdraw and
the cormesponding number will be put aside and & new number drawn,

The ugnatory must be present at the time of the draw 1nd must be in possestion of the ariginal regittration
[orm. if the signatory is not present. the corresponding number will be put azide and 3 new number drawn.

A 20 % deposit Is payable by cheque on sigmature of the Deed of Sale (Mo cash deposits or electronic
eransfers will b accepred),

The purchass of 2 property b oot subject to bond finance

Rabecav reserves the right to amend or watve any of the above rules if in its opinion ft is necessary 1o do so.
Thesa rules apply to the launch date only.
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AGREEMENT OF SALE

{Par! 1]

beiwaan

THE OVERSTRAND MUNICIPALITY
("the Seller|

and

the person/s refemed o in poragraph 2 of the inlermation schedule

[“Ihe Furchaser®)

fale of;

Erf/Portion No ji"‘-ﬂ;liﬂ;

PFrecinct Mo 2...

=



INFORMATION SCHEDULE

1% SELLER
1.1 Full name; Cvearstrand Municipalily
c/o Rabie Property Projecis ([Fly]
1.2. Addrass: Limited, Plum Park, 25 Gabrisl Rocd.
Plumsiead, 7800
1.3, Telephone no: G21-762 7080
1.4, Telefox no: 021-762 7025
Z. PURCHASER
@ Sierie Kleunhans femigletist
w
2.2, ID Mo/dale of
birth/Registratio
n Mol e T
Lt 4ol lzmlp
2.3. Hame and
capacily of C-TI'L-IE:-{:.EE:)
signatory (I
signing in EDEE D.g 5)
represenfative (_11"_‘. hNe. "E'Eg}d
ityl):
g Worws Jakobus Veynhans
2.d. Residenticl = Weseno ‘S'h/éfi‘,t
oddrass:

Sandboaat
Hermanuld
code M




- . =
Z.5. Fostol address: Pﬁj %Dx. i
HesrnicinusS
code 720
2.8, Marital status: W'L[Il'ﬂf’.d {de'ij"ﬁlfg
2.7. Infout of
communily: Q\Jt 0_? {:O m junl{:&x
28, Full name of
spouse!
2%, Telephone no:
(home| IR, 216 3950
(work| o2 3\g 207
(cell) AR 270 &8
2.10. Telelor: E::}Zg- 212 S?‘un‘
2.11. E-mall address: Uﬂ:ﬁ[kllm MMUJ (020
3. ESTATE : 7
3.l. Mame: Estate
3.2. Precinct: ;|
4. PROPERTY
4,1, Efl/Parion no; quqi I
4.2, Approxmate T E square metres
exient;

fé@ 'Y i




- - 4 3 g
4.3, Estimated Maosler
Proparty Owners R 5{:' par monih
Arfociation lavy:
d.4. Etlimaled lavy of
Property Owners F 3":!‘:3 per month
Assaciation;
3. PURCHASE PRICE
5 Furchase Price R 100.000
lincluding VAT): S
2 Deposit on
signaiure (20% of
E L8]
the purchose _Eﬂ'_
prica)!
5.3, Bolonce of
purchase price to p €80,000
be poid or J
guaragnteed;
é. REQUIRED BOND (il opplicable)
b.1. Excluzsive Morfgoge | morigaogeso.com
Originator
&.2, Amount Required: (R

F ESTIMATED TRANKIFER DATE

foy:
it Se.gresnbes A0S
8. AGENT
selling Agent: RABCAV

/ﬂ/
2
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9. ATTORNEYS

Guthiievod Theron

Firm of Atlermeys: 7 Main R . Box 37
Hermanus Hermanus
. - . 7200 7200
[*deiets whichever does nol opply) tal: 0 12 34 718
Fax: - 312 2732

Hannes Fratores, Chin ond Block

? on College P.O. Bex 1591
College Eoad Harmanus
Hermanus 7200

7200

Tel: 028 -3132450/1/2
Fox: 028 = 313 2455




SIGNATURE DOCUMENT

INTRODUCTION;

lal

1)

ic]

The 3eller i the registered owner of the lond comprising the precinct
refetred o in poragraph 3 ol the Informotion scheduls [“Ihe long™)
depicled on the gverplan annéxed herato a3 annexure A, ond which land
form: part &f the Fernkloof Estate development.

The Robcav Join! Veniuwre, a3 the developmaean! facllitator, on behall of the
Sallar:

{1 hos procured the approvals by all compelent auvlhorities ol the
reraning of land;

(i) ho: opplied for the opproval of the subdivision of the land In
accordance with the proposed land subdivision plan which is
annexure B harelo.

The Saller has ogreed 1o sell io the Purchaser who has ogreed lo purchass
a plo! on the land [“the properly”] os described in paragroph 4 of the
information schedvule. subject 1o and wvpon the terms and condifions
contained in this ogreement.

NOW THEREFORE THE PARTIES AGREE AS FOLLOWS:

1,

SALE OF THE PROPERTY

1.1 The Sallast hereby sells and the Purchaoser hereby purchases the
property subject o and vpoen the lerms and condition: contained
in this agraement.

The sale In tarms of this ocgreaemant shall be subject 1o the
provisions contained In this sipnature documeant, read logelhar
with the Informalion schadule oppearing in front of this signalure
dgocumen! and the subdivision plan annexed to this sipnalure
documen! a3 annexure A, and all farms and condifions containsd
in the standard conditions of sole including all annexures tharato,
which stondard conditions of sale form an integral part of this
ogreeament and which the Purchoser acknowladge: and agrees to
have regd and the conten! of which the Purchaser fully

undertands and occapis.




2. PURCHASE PRICE AND FAYMENT =

2.4

22

2.3

The purchase piice ol the properly Including VAT shall be the
omouri specilied in paragraph 5.1 of the infermation schedule,

The Purchaser shall pay the purchase price as follows:

2 a deposit of 20% [twenty percent) of the purchase prica,
being the amount specilied in paragraph 5.2 of the
information schedule, upon signature of this agreemeni
by the Purchaser, which amouni shall be hald in trust by
the Sellar's attorneys and invested in the nama of the
Purchaser wiln inlerest fo accrue to the Purchaser and
the capital 1o be poid to tha Ssellers upon ragistration of
transter of the proparly; and

222 the balance of Ihe purchase prce specifled in
paragraph 5.3 to the Seller's ottorneys on the fransier
date against registrotion of fransfer of the property into
the name ol the Purchaser in tha deads office.

All amounts poyable by the Purchaser in ferms of this ogreement
shall be paid 16 the Seller's atlorneys free of exchonge or bank
commission at Cope Town ond withou! deduction or et off by
means of a chegue drown by a recognised commercial bank or g
bank guaranteed cheqgue.

3. TRANSFER OF THE PROPERTY AND TRANSFER COSTS

3I'1

3.2

3.2

Transfer of the property shall be passed by the Seller's aifomeys
ond shall be given ond taken on the esfimated lranster dote
spacified in paragraph 7 of the inlormation scheduls or as soon
thereafier o3 the Seller Is able to give tranifer thereol,
Motwithstanding anything conftained in fthis agreamenl. the
furchaser sholl not have any ciaim/s of whaisoever nature against
the Seller a5 a result of any delay of the dale of registration ol
Iranster of the property inlo the name of the Purchaser.

The Saller shall be entilled to pive transfer prior 1o the estimated
lransier dote by giving writlen natice of not lets than 30 [Ihirty)
days prior 1o the lransfer dole {o the Purchazer, provided thal the
ranster dafe shall nol be earller than &0 [sikty] days prior 1o the
astimalad ftronsfer dale specified in poragraph 7 of the
intormafion schedule.

Within 5 [five] days of being requesied to do so by the Ssller's
attorneys, the Purchaser shall sign all such documents and furnish

i/
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the Saller's ollormmeys with all such documents ai moy b=s

necessary of fequliite lor the purposes of fhe registrelion of
fransfer of the properly.

=

3.4 The Purchaser sholl be ligble for and poy upon reques! of (he
feller's altomay: oll costs of tha ragistration of transter al the
properly [plus YAT on such cosis). including lransler cosis ond
stomp dulies, bond cosis, costs of all necessary offidaviis and all
other costs which have |o be incumed in order lo comply with
stalules or other enactments of regulations relating fo the passing
of lransfer of the propearty,

35 should the Purchaser in ony way couse any delay of the fransfer.
ihen notwlthstanding any rights which the Seller moy have In 1erms
of clouse 1é of the standard condifions of sale including the right
1o ¢laim further domages, the Purchaszer shall pay to tha Seller
interest at the prime rate plus 4% (four percent] on the purchase
price ol the property calculated from the date on which transter
of the property should recsonably hove besan ragistered. as
advised by the Seller's allarneys, untll the fransfer dale.

3.4 should the Seller not be able lo pass lransfer of the property lo
the Purchoser within 180 |jone hundred and eighty] days after the
estimated frantfear date o specilled In poragraph 7 of the
Intermalion scheduls, and provided thal the deloy [er any porfion
theraot) of the date of registration of transier is nol atifibutable 1o
a breach by either porty of any of 15 obligpations uvnder this
aggraement, lhen and in such even| each party shall be anfilled 1o
resign from this agreement by giving writlen nolice to such ellect
to the other party.

=T Should elther paity exerclse Iis right to resign from this agreement
In ferms of the provisions ol ciouse 3.4 above. the 3eller sholl
refund lo the Purchaser any emounts poid by the FPurchoser,
togalthar with inierest sorned thereon, ond neither party shall
have any further cloims against the other.

4. GUARANTEE

4.1 Within 30 (ihirly] daoys affer being requesied by the Saller's
altarneys, the Purchaser shall lurnish the Sellar's attomeys with an
Irrevocable gugrantes issued by o recognised commercial bank
or financial Institution for the dus payment of the balance of the
purchaze price specified In poragraph 5.3 of lhe Information
schedule oguoing! registration ol fransfer ol the properly into the

name of the Purcharer {"the guaranies"). ,



4.2 The guaranies sholl be in occordance with the specimean bank
guarantes onnexed fo the standord conditions ol sale which is
annexure C herefo.

4.3 The Purchoser shall nol be obliged Yo lumnlsh the guorantee In
terms ol clouse 4.1 obove, il the Puichoser pays 1o fhe Seligr's
alfarneys an amounf equal 1o the balance ¢f the purchase price
speciflied in poragroph 5.3 of the informatfion scheduie by not
loter Ihan ihe dole referred to in poragraph 4.1 hersof, which
amouni shall be held in trust by the Sellar's atiorneys and invested
In the nome of the Purchaser with interest o accrue to the
Purchoser ond fhe capilal 1o be pgid lo the Seller upon
registration of transter of the property.

L MORTGAGE BOND (IF APPLICABLE])

5.1 should the Purchaser reqguire d loon fo lnance lhe purchase price
{or a porlion thereof] (“the loon®), then the Purchaser shall
forthwith offer signotute of this ogreement by the Purchaser
submit on opplication for such loon to the exclusive mortgoge
ofiginatar specilied In paragraph 6.1 of the Information schedula
(*the morigage originator”) Il baing recorded that In the event of
the Purchaser requiring o morigoge bond o lingnce the purchose
ol the FProperty. that such morigoges linance i required o be
obigined .and 1the defalls: thereo! advize lo the development
fociliitator within sixty daoys afier lhe dale of signature hereol by
the Purchaser,

5.2 The Purchaser shall not moke appiicofion for the loan 1 any
person alher than the morigage originator specified in paragraph
& of the Inlarmation schedule, withou! lhe prior wrilten conient of
the Sellor,

2.3 For the purposes ol obiaining the lean, tha Purchaser heareby
authorises the morigage originator fo submil sech loan
application on the Purchaier's behdll 1o any lingncial instiiulion.
and agrees and underiakes fo lurnish the morigage originotor,
forthwith upon regues!, with afl such documents duly signed by
the Purchaser and to do all such other Ihings which are necessary
and/or required lor the purposes of such loan applicaltion.

5.4 The Purchaser sholl use s best endeavours fo procure fhatl the
Saller's atlorneys be oppointed by the bank or ofhart financial
insfitfufion gronting the loan to the Purchaser for purposes of

financing property.

of
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b5 To the avoidance of doub! I Is recarded that the oblaining of tha
logn Iz not a condition precedent of the sgle and. accordingly,
this sole shall be ond become ol lull lorce ond ellecd
nolwithitanding the Purchaser oblaining such loon.

IRREVOCABLE OFFER

é.1 The signolure by the Purchaser of this agreement shall consfitute
an offer by the Purchaser o purchoss the property, which alfer s
imrevocoble, subject o clavse 4.2 below. ond remoins open for
aoccepionce by the Seller within the period [or such exfended
period/s) of fulfilment or waiver [as the cose may be} of all
conditions precedent In lerms of clouvss 2.3 ol the slendard
conditions of sale.

&.2 The Purchosar acknowlaedges that the Seller wishes 1o ochigve tha
best possible price tor the property, Should the Seller, prior to the
ialier occepling this offer. receive onother olter for the proparty
within 7 days after the date of signolure of this agreement by the
Purchoser upon terms and conditions occeplable fo the Seller ond
the development laciiitator and at o price higher than the price
offered by the Purchases in 1erms of fthis agreemen!, then the
Saller shall notify the Purchaser of such ofther offer 1o enable the
Purchoser fo beller such other offer.

6.3 The Purchaser shall be eatilled to {urnish the Seller wilh an offer
more favourable fo the Seller within 7 days ofter so being notified
by the Selier. in which event:

6.3.1 the new afler shall suparcade this offer;

&.3.2 the Seller shall be eniltied lo reigin the deposil paid in
ferms of clause 2:2.1 a: depotil In {eims of The new olfer.

&.4 should the Purchaoser not turmnish the Seller with on ofler more
tavourable to the Seller, in Iz sole discrefion, than the other afler
within 7 days after so being nolilied by the Seller, then this olfer,
unless accepled by the Seller, shall lopse and be of no furthear
force and effect, in which event the Ssller shall refund 1o the
Purchaser the deposit paid in terms of clouse 2.2.1. fogeiher wilth
all interest earned thereon, if any.

_ M&'
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SIGNED ot Mefmmmess onthis 22 day of Meemser 2005

for ang on beholfl of the Sellers

- Alrr/

Au#hurise& signatory = who warronts that
hafshea {5 duly authorised herato

SIGNED af 'Ilﬂ'wmnn this | doy of beoerﬂbef 200 _J%__

A5 WITHESSES:

1.

Purchoser 5 or Fer duly outhorised
rapreseniaiive who warrants thot hefthe is
duly authorised herefo

I, the undarsigned. being the spouse of
tha Purchozer. do heraby consent 1o this
trantaciion as {ar o3 needs be in lerms of
the Matrimonial Property Act 1584,
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Cvarplan

[to be annexed)
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FERNKLOOF ESTATE
e

AGREEMENT OF SALE

[Part 2)

STANDARD CONDITIONS OF SALE

The Standard Conditions of Sale
ond the Annaxurgs theralo lorm
an Integral part of tha Agresmeni
ol Sale.

I hereby ecknowledge that | have
tead the Stondard Conditions o
Sale and the Annexures therste

agnd that | fully understand and

agras 1o same,

PURCHASER
Keinang fomtiebrust
PRECINCT ND:

&

ERFFPORTION NO:

a2\
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INTERFRETATION

1.1

In this pgreemeant. unless the contelt othetwise indicotes:

*

‘57 W

£.1.2

I8 1B

TilA

LS

‘“architect” means the architeclfs appointed by the
SJeller andfor the devealgpment focilitator from time o
time for purposes of the development;

“conditions of opproval® mean the condltions of
approval Issusd by all competent authoritiss with the
approval of the rezoning of the land comprising the
developmeant o well a5 the conditlon: fo be [ssued by
all compatenl authoritias whan lssuing final approval lar
ihe proposed subdivision of such lond In accordance
with the plans:

"design guidalines” mean the design guidelines for tha
Ffermnkioof Estate development reguiating, Inter alia, the
design and conmstiuction of all buildings ond othar
improvameanis within the devalopment, o drali copy ol
which guidelines is annexurs B hareto:

"development” means the propoied devalopment on
the pracine! spacified in paragroph 3.2 of ihe
information schedule, known of fo be known under the
noma spacifieqa in poroagraph 3.1 of the informotion
sonaduyle;

"deveiopmen! fociiitolor” means the lollowing pariies
corrying out o |ein! veniure under the stvie ol "Tha
Robcav Joint Vaniura®™:

.15 Caveor |Proprietary] Lid (Regisiration Mo
19%4/006764/07]1: ang

1,52 Eable Properly FProlects [Propretory] Lid
|Registration No 1F90/001920/07);

and indludes their succassar In title or ossign o=
davaelopment lazillichar:

‘develapment pefiod” means the pericd from the date
ot incorporalion of the POA unill the gole of tronsier of
tha last residanticl plet in the development or until tha
dote. o  complatien al all sarvices within the
devalopmant, ai cerfifiad by 1he relevant nulhnri’rﬂl&i_!.
whichayer i3 the later daofe:



1.7

1L

1.1.42

1113

1,1.14

1305

-

“Farnkico! Etlale development” means collectively the
property devalopmentt on the iognd mown a1 the
“Fernkiool Ettate” situate al the Harmanus goll courne:

“Fernkloal Estale MmMaster POA" means the Fermkloal
Estale Master Property Ownerns Association eslablished or
to be estoblished in respect of the Farmnklool Edtate
devalopmeni;

“information scheduie” means the information schegule

which forms por! of part 1 of this ogreement:

“olans" meon the plaons aftached to the signature
documeant! and the standard condiflons ol sale, which
detcribe and depict:

1.1.00:0 fne land comprising fhe Fernkioo! Estole
deveiopmen! (psr annexure A of f{ne
standard condifions of sale); and

1.1.10.2 the propossd wubdivision of Ihe
development and tha propearty  [per
annexure A of the signoture document):

"PFOAT meons 1he property  owner msnciﬂlibn
asioplished or 1o be sastablished in respect of the
development;

‘propery” maans the propernty specified in clauis 4 of
the intermation schedule;

"ofims rate” means a fafe of interest par annwm which is
agual to the ABSA Bank published minimum lending rate
ol interes! per annum. compounded monthiy i arrears,
chorged by the soid Donk on the unsecured overarown
curren! accounts ol j1s most lovounte corporats clignn
in the private sector from rima 1o time. [in the case of o
gispuie g3 lo the rote so poyoole. the rafe shall be
carlitied by any monoger or assistont monogar ol any
oronch’ of the soid baonk, which deciston shall be. fingl
ond binding on the parties};

“Puichaser" maans the party or caliectively the parlies
spacified In clayse 2 of the information scheadula:

"heller” means thae Dverttrand Municioolity:

04
=
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1.1 04 “Seller’s attorneys” mean the firm of attormneys specified
In-clouse # of the information schedule or such ather firm
of attomeys appointed by the Saller 1o pass fransier of
the pﬁrunerivl

1 "signalure date" meansr e date upon which hl
agreement i§ signed by the lasl signing party:

1.1.18 “signoture documenti" means the document signed by
the Seller ond the Purchoser, which documeant forms parf
| of ihis ocgresment and cantains, inter alia, the
esenfiolio of this agreameant;

R “tlondord cofdlilion: of 34" meaan the sfondard
conditlon: of sale which form part 2 of this-ogteamant:

1.1.20 “surveyors” mean Petar Spronk & Associates or such
other registered lond surveyor as may be cppeointed Oy
fhe davelapmeant fochitator fram Hme $o Hires

F.1.21 “rgnsfer dotg" means the dote of fransfer of ths
property into the nome af tha Purchasar,

The head notes 1o the paragraphs in this ggreement are interted
for referenceé purposes only and shall not affect the inlarpeatalion
of any o! the provisions 1o which they reigts.

waordi imparfing Ihe singular 1hall include: the plural, ong vics
varia, ond words importing the masculine gender sholl Include tha

feminine and neylar gendars, and vice varsa, and wards importing

parsons sholl Include portnershipd, trusts ond bodies corparote.
ond vlce verso. '

Eefarence 1o “1hit ograemeant” shall mean This agreaamen! of saie
ond shall include parl | and poit 2 of thie agreement of sole and
all annexures tharefo,

2. CONDITIONS PRECEDENT

A

Save for the provisions of clouses 5 and & of the signojura
gocuman!, clouse | above, this ciguse 2 and clouwses 15 1o ¥
[both melusive], wman thall be of immediata ana |gihng lorce
ond eflecti inis ogreement 15 sugjec! o the following conditiom
precegant;

2.1.1 the Seller oblagining oll linol approvaiy of the rezoning
and subdivision ol the land by the compeient authoritiss
ond the I[mplamentalion ¢! all wch conditiam  af

9
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i
opprovals, which gpprovaly and conditions of gpprovals
moy be nacessdary 1o pasy transfer of tha proparty, updn
conditions gcceptable o the f=ller in 1t: :0le discretion.
ond tor the purposes heraol. the term “fingl opprovoli”
megns bsing opproved by the ralevan! <compeatent
authorties oftar the daterminalion of all oppecis and/oi
reviews ogaoins! such approvals and/or alter the period
tar loedging such oppeals and/or any such raviews has
expired [os the case may be). and

212 the Seller being sallsfied |which satisfaction shall be
reduced e wriling), in Its sole discrefion, with the
vigblilty o! iha deavelopment.

2.2 the condifions precedent! conlfgined in clouse 2,1 gbove ore
imposed soiely ftor the benefit of the 3sller and moy be waived by
the Saller in o wrilten notice acgordingly to the Furchaoser.

2.3 should any of the conditions precedent not be fultlied or waivad
(ot the cose may bej) within 180 doyi affer the dale ol signatute
of the signature documen!| by the Purchaser, or such axfendad
pariod/s a3 may be sdipulated in wiiting by the 3eller |provided
that such axiended period/s thall not be longer than 12 calendar
months after the dote of signature of the signature document by
the Purchgs=af], than Ihe Ssller gnd the Purchoser shall each be
eniitieq to rasile from this ogreamen! by notilying the other parly
in witing of his or har intention to do so.

2.4 Should. ofter tne expiry of 7 doys atter receip! of the sond wntian
nofice, any of tne conditions precegent not be fuifileg or waived
oz {he cose may be), then this agreement snall be of no force or
effect ong neither porly sholl rove any cigim ocgoinst ke othar.
igve thot the Furchaser thall oe reimbursed the deposi! poid Ry
the Purchgser in lerms of clause 1.2 ol the signoiure document,
logether with ony interss) actrued theraan,

POSSESSION AND OCCUPATION

Tha Seller zhall give ihe Purchaser occupafion and posseinon ol (he
properfy on the franiter gate, trom which date all risk gnd Heanehil in ha
property sholl poss to the Purchaser,

FROPRIETARY CHARGES

4,1 The Purchaser shall be liable for o pro rata shote of rates. toxes,
levies ond other proprietary chorges payoble in respect of the
propefty with atfact lvom the troniter date;




4.2

The Purchoser shall forthwith upon reguest of the seller’'s attomeys
dischorge the sum 1o poyoble under clauie 4.1 above,

L SERVICES AND CONMNECTION FEES

5.1

3.2

The developmen! lacllitotor, on behall of the Seller, sholl be
anlitlead to turnish the competen! authorlties with guarantees or
such other sacurily o may be occeplable to such outhoritias for
the Installation of roods and undarground services. Upon such
guaranfaes’ andfor other securilies bBeing lumithed and tha
competent authorifies ssuing o clearance certificate tor ronsfer
of the property. the Seller shall be entitled 1o tender translier 1o
the Purchaser of the property. who shdll be obliged fo toke
ransfar thereol, notwithstanding that the roods ond underground
s2evices 1o the properly may nol hove been complered, and the
Furchaser shdil not have any ciaim ggainst the Selier in respect of
such roods and/for underground services not being completed,
provided thaot the Seller snali be obliged fto complete such
sarvices within 45 cays attar the dote of tronsfer of tha pmperil',.'.

The Purchaser sholl connect to the services os installed negr 1o the
penmeter of the properdy and thall pay lo the competent
authorities any connectlon leeas which moy be poyable for the
connaction to such sarvices.,

& DESIGN GUIDELINES

6.1

4.2

all 'Improvements on the properly thall be designed and
congtructed In gccordonce with the design guidslines. os
aomended from lime to time, o dralt ecpy of which lz-annaxura C
harelo.

the Purchaser shall bing any parfies who moy occqure fram fhe
Purchaser the property or any subdivision thereol to the assigh
ouidslines. The Seller sholl be anlitled o register os. a cendition of
tille a recordal binding the owner{s] from time to time ol the
proparty of any subdivisions thereo! fo the design guidelines.

F OBLIGATION TO BUILD

T

The Purchaset shall erec! o dwelling on the properly, which
dwealling shall be cnmplaten:l':

.l wilhin 3 yaar: atter the transfer dole; and

7.1.2 within | year giter the commenceman! of the works in
respect of or incidentol to the erection of the dwelling.



7.2

7.3

Should the Purchoser foll to ersct o dwelling within any .r:lrll e
pariods slipulaied in clouse 7.1 above. tha Purchaser., ag the
ownar ol the proparty. shall Bay n reipect of eoch munjm of
deloy of completfion ol the dwalling. a monthly pendlly lavy 1p the
FOA In an amoun! o the eorrenl monthly levy mullinlied by 4.
which pendlly levy shall be dua and payable in addition 1o the
monthly levy contamplotad In clouse 9.2 below.

Tna Purchaoser sholl nof be anfilled to appoint any :untrnﬂh‘;:r for
the putpose of the erection and construction of the dwelling
unless such confrociolr and all subcontroctori enler 1h1c:|: the
contractarns’ agreement \f.rl'rh the Femkiool Esiofe Mlt:rler
Properly's Association and/for the POA (os the case may be), o
dratl specimen of which is annexure F herale.

B. FERNKLOOF MASTER PROPERTY OWHMNERS ASSOCIATION

8.2

il is recorded thol the Femiloo! Estate hos incorporated or (s

aboul jo lncorporate o proparty owners ostocioltion known l:l:f "The

Farnklool Esteie Moster Properly Owners Associction" |[“the
Fernkloo! Estate Master POA"] fo odminister ond contral ail
communal aspects reloling to the entire Fernkloot Estate
development including the sacurily struciure in régord herals,

In lerms of the constitelion of the Fesnkigo! Exlale Masfar POA,
memboernship of the Fernkioo! Esfate Master POA Is compulsoty for
Ine following persons:

B.2.1 each regisiered owner of g single residential erl, which
ownet 5§ not o membear of @ DIDﬁﬂl'l? '-':!Wil"lﬂr.'li'
gssocintion o3 canfempidied In clause 8.2.2 balow! |

B.2.32 egch proparty owners ossociolion consfituled in respect
of ony developmeni [or sub-developmeni) on fhe land;

823 eoch body corporate constituled |n ferms of the
Seclional Titles Act [Act! 95 o! 1984) in respect ol o
sectipnal fitte scheme on the lond |or ony portion
thereol)! '

B.2.4 the developer [of delined in the constitulion of the
Fernklool Estate Master POA) in Iy capacily o3 such.
whether It is-the owner of the land or any pottion theraol
or pot. Accordingly, the POA shall be obliged 10 be and
become o mamber of The: Fernkloos! Entgte Mosier (POA
ongd:be bound by the constifution thereol [Including any
rules anad reguiation: mode thereunder|



8.3

5.4

B.5

In terms of the constiiution of the Fernkioo! Estare Masier POA, the
trustee committes of the Fernkioof Estate Master POA may impose
levies on i1s membess for the purposes ol meeting the expensas of
the Fernklioofl Esiate Master POA.

The dralt constitullon of the Farnkloot Eslals Master POA and s
current drall regulafions: are Included in the contrac! documents.
The drafl canstitelion and the dralf regulations may be subjec! lo
any such amendments as required by the Seller ond/or the
davelopmen! fogilitotor In thelr sole d]sﬂreiiun prii:h' to lhe
incorporation of the Fernkioof Estate Masier PDA,

Tha Purchoser warrants and undertakes that he or she shall 1ake
all such steps wWhiCh are necasiory 10 lamillonse Hirmsall or rarsall
wilh the constitulion o amended from fime 1o fime ond any
reguighons and resolulions possed oy the Femkioof Estote Moster
POA from fime 1o fime,

% FRECINCT PROPERTY OWNERS ASSOCIATION

¥

9.2

P.3

§.4

7.5

Tne Sallar intendi to form o properly owners associalion m.ffnmr

afig, regulate, control and mangge the comman inferests of the

awners within the developmani ("the POA").

In terms ol the constitution of the POA, the trustee cormmilies of
the POA may impose levies (genercl ond speciol] upon ifs
members for the purposes of meeting the expenses of the POA,
including  (bul not limited (o] ony levies (whether generdl or
soeclal] Imposad by the Fernkigo! Estate Moster POA upor the
FA.

In terms of the constliullon of the PCOA, | o membar salli of
transtess his of her prepatty. such member shall be cbilged to pay
o tha POA an endowment levy equal to 0.25% of the putchase
prics |sxclusive aof VAT It any| In terms of such sale. Such
endowmeant levy sholl be due and payabls by the Purchiaier bpon

reglstration ol transter of the property into the name ol the-

ftansfarss Soncarned,

The Purchaser shall becomea a mambar al the POA uvpon fronsiaer
of the proparty into the namea of the Purchoier. and agrees io
ramain @ mamber far o2 long o= the Putchasar i3 the registered
ownar ol the property, '

The Purchoser agress that a flitle deed condition shall be
registered against the properly in terms ol which. nter allg| the
ownet fof the time being of the property shall net te entitiad 1o

63
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9.4

8.7

7.8

2.7

sell and/or fronster the whole or any portion of the properdy
without the prior wiitien consent of the POA in terms aof its arliclas
ol association,

The draft constitution of the PCA and Iis curreni droft regulations
are Ingiuded In the controct documeants bul may be subjec! 1o
any such amendments as requirad by tha 3aller andfor the
development lacilitator In their sole discrelion prior fo the
Incorporation of the POA,

The Puranaser warrants and undertakes that he or she shall take
oll such steps which are necessary to fomiliarise himselt or herseif
with the consfitufion os amended from lime fo time and any
regulations and resclutions passed by the POA from time to time,

The Purchoier shall be liabie for the poyment of all levies In
respac! of the property os imposed by the POA g5 from the lrzl
day of the month following that in which transfer is registerad In
tha Purchosar's name. The Purchasar shall lurnish aon appropriate
debil ordar drawn on lhe Purchozar: bankare in respact of the
payment ol all luture lavies.

The Purchasar shall prior fo the tronsfar dote, upon request of the
Sellers attornays, execute an gppropriata debit order drown on
the Purchoser's bonkars in respect of all amounts Including levias
poyabie by the Purchasear to the FOA, '

GOLF CLUB

R

10,2

10.3

It Iy expressly recorded 'hat the Purchaser. by entering into ihli':
ogresmaent of sole, thall no! aulomatically be entfitied o becoma
a member of the golf club.

The goll club will moke availabie 230 membarships [or such ather
amoun! of mambearihips as ne goll club moy deam 1] for owners
ol propearties within tha Femgloo! Estate gevelopment, which will
pe given on o firs! come firs] served basis. Such membersnips will
oe subject 1o ail such reguirements as the goll ciub may deem fif
and will axpira upon 1he meambar concerned ceasing 1o ba an
owner of g proparty within the Fernkicol Esfale developmen?,

Should the Purchaser wish fo become a member of the goll Slub,
the Purchaser shall subsmitl an opplication for mﬂrﬁn&r'.hiﬂ la tha
gell club. togethar with the necessory subscriplion and other fee:
payabie fram timea ta time in ferms of the constitetion of the goll
club,
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1.1 tove g: is otharwite providead for in this ogreement, the propsrly is
sold voslitoots and tha Seller give:r no warranfles, express of
implied, as 1o poten! or latent delecis.

1. VOEISTOOTS AND TITLE CONDITIONS

1.2 The Purchoser ocknowledges and ogress that the Purchazer has
satisfied himsell or herself as to the condifion of tTha property.

11.3 The property is sold subjeci to:
11.3.1 all existing conditions o 1llle;
11.3.2 the conditions of cpproval;

1133  ony further conditions which the compelent guthorities
moy Impose with the approval of the subdivision ol the
land compriting the developmen! and/or the subdivision
of the property.

11.4 it is recorded that the property |5 furthermaore sold subject to the
tollowing condifions which the Selier shall be enfitled to register
against the title deads of the propearty:

"Tha ownerf ol the praperty shall be fequired. without
compeansotion-

[a) to allow gos mains, sleciricity, ielephone and lelevision
cables and/or wires, main and/ar ather waler pipes and
loul sewers ond stormwater pipes. ditches ond channels
of any ather ignd unil of units 1o be conveyed across tha
lana unil concarned, and surlocs inglaliation: tuch o3
mint-sutitations, meter kiosks ond service plllor: to be
instolled thereon | considered necessary by the Councll,
in such monner ond position as moy from fime to lima be
reasonobly regquired this sholl Include the right of
aoccess 1o and the land unit at any regsgnable time for
the purpote of constructing, ollering, removing or
inspecling any worky connactad with tha above, and

1+] o recelve swch marenal or permif such axcovalion on
the lond vnit as moy be required fo aliow use of the full
widih ol an abuiting street ong provide o sale ond
proper slopa to 114 bonk necassilated by dillerances
batweean Ihe lavel of the slreet a: finclly conitfucted
ond the level of the land unil, unless he siecis 1o bulld
retaining walls to the salisloction of an within o perod o

ba determined by the Council”,




11.5

11,7

12

The Seller accepis no Hobllity whatsoever for foss or damoge of
whoafever nature dirscily or indiréclly atising lrom or couwead by
subsidence’s or foults in the property or In the vicinily ol the
praparly, The Purchoser shall be responsible tor the cost ol any
spacial foundalion megiuras requlred on The purchoser’s propary
tn conneciion with Ihe erection of any improvements thereon.

Thae ieller shall be entitied to.change the localion ol elecincal
substations, ktosks and ofhar services/omenities required by the
ralavan! authorities,

The 3eller shall carry oul a sile clearing operotion 1o remove gll

fuch trags on the properly g the lzller moy delermineg in it sole

difcrefion. The removal of any frees reguired to be removed by
Ihe Purchaser ond not removed by the Seller on or before the
transfer dale, shall be lor the occount of the Purchaset,

12. BROKERAGE

12.1

12.2

12.3

The porties record thal the ogenl [il any) specified in paragraph &
ol the Informafion schedule wat tha effectlve cause &f sale In
terms of this-ogreement.

The 3seiiar shall poy the brokeroge fo the soid aogent In
accordance with the lerms of the mondale granted to the agsent
by the Seller against regisiration of fransler of the progerty.

The Purchoser warraniz and undearigkes 1o lhe Seller thal nelther
the Sellar nor the properly was infroduced 1o the Purchaser by any
carty othar Ihan the ogeanl |1 any] referred o in clouss 1201
above and hereby indemnilies the Sellar ogainst any 1oss. damage
of cloim in connacllon wilh or orging from any bDreach of this
wartaniy.

!3. RESALE OF THE SUBJECT MATTER

13:1

13.2

The Purcnaser sholl not be enliliega 1o el andior ransler 1he
praparty pnor 10 the date on which the property |5 registered info
the name of the Furchaser.

During the developmeni pafiod, the Purchoter shall noi appoln
ond/or engage any estole ogent or ofher person to markel,
odvertise and/or sall the property ofher than the ogen! appainied
by the jeller ond/of the develgpmenl laciiitolor e marke! the
developmen! from llma o time.

=Y

o



13.3

13

The Seller records that It will not enter into ¢ npariile agreement
or simllar agreéement of arrangement to foclitate the on-scle of
the property by the Purchaser prior 1o tha transfer date,

14, ADVERTISING WITHIN THE DEVELOFPMENT

4.1

14.2

The Seller and/of the development lacliHalor shall Be entiliad at
any timels) lo erectl wweh signage. llagpoles. mesiages and other
torm of notices of odvertising within the developmen! fof the
purposes of selling andlfor lelling any property within the
cevelopmeant.

The Purchasar shall not be entitied to display any quois *lor sale”
and/or “lo let” signs ond/or any other form of nollces or
advarilsing on the propearty and/or with the development:

14.2.1 during tha devealopmen! period, withou! the prnor written
consen! of the Ssller aor the developmean! tocilitator,
which consen! sholl ba in the sole discrelion of the Saller
or the devalopmen! faciitotor [os the cowe may bDej:
and tharaafiar

14,22 without the prior writlen consent of the POA In lerm: of
Itz constilution and in tarms: of the asiote rules,

15 JOINT AND SEVERAL LIABILITY

15.1

15,2

Should the Furchater be o company, ciose corparation, trusl or
ossociation of persons, then the person(s| signing this ogreeman!
on behgll of the Purchaser [by his/their signoture{s) herato)
hareby bind himseit or hersell oy surety ond co-principal debtor
Jointly and sevarally lo the Sellers far the dug and propes lullliment
ol oll abligotions ol. and for tha pyunctyal payment ol all sums
which arg ar may become due By The Purchoser [P terms of. of In
connaction wilh, or ariging 'In any way whalsoaver oul of this
ogreement o any amendmen! of cancellalion thereal. under
renunciallon ol the banefits ol excutsian and division.

in the event of the furchaser being o compony of @ close
corporalion fo be formed. the signatary 1o the Purchoser shall bs
garsonally lioble for all obligations of the Purchasar g3 though he
ar she conttactad in his ar het capacily if:

15.2:1 ihe company ot clote corporation (oy the cote may be)
In resped! wharaol ke or the ocli o3 frustes = nol
Incorpotated within 45 day: ol date ol signalure hereol
by such signatory: andfor

&7
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15.4

14

152.2 the company/cioie corporalion  having DREN
incorporaied, lolis o odopy and ratify wuncoangllionally
this traniaction withou! modilication within 7 days of
incorporation.

Upon fimeous farmation of the joid company/cioie corporaticn
ond due and timeous ratilication and cdoplion of this fransoction
o oloremeantioned, the said signatory shall become and be liobis
to the Seller av surety for and co-principal debter with the
compony/close corporation for its obligoticont a3 Purchoser I
termt ol this agreeman! under renunciafion of the benstits of
excussion and division,

inoula tne Purchaser pe more than one person, Ihen the persons
comprising the Purchazer shall be jointly and severally iobi2 16 ihea
saliers for the due ond proper fulfilment of all the okligations of,
and the punciual payment of all amounts which ara or may
become due by the Purchoser in terms ol, or in connection with or
arising in any way whaotsosver out of this ogreement or any
agmendgment or cancellation thereodt,

14. DEFAULT PROVISIONS

[&.1

Should ths Seilars or the Putchoser. os the coie moy bz (“the
defaulting party”]:

14.1.1 fall te pay any omount die by the defoulling party in
ferma al this aoreemen! on due dole and remoin In
defaull for more than 7 [seven)] days after being notified
in writing o do 3o by the other porly ["the aggrieved
parly”): or

Vé.1.d commil any olher breach af any ol the proviiions of ki
acgreemani and tall o commence remadying thal
breoch within o period of 7 (savan] doys after the

receipt of writlen nalica to thal aliag! by the other

porty  {"the oggrheved parly”) and complete the

remedying ol such breach within a reatonable fime:

then and in eilher lbch avanl. the aggriaved barty shall lorthwilh
be entilled [Bul not obliged)] without prejedice o ony othat ngnt
or remedies which the aggrieved parly may have In law. including
the right to claim damages:

1'6.1.3 to cancel this ogreement and in the of the Purchasar
being the dalaulling party. the geloulting party shall



14.2

16.3

16.4

LE-

torfgil all monies paid 1o the Sellers. or ils allomeys or
agent/s in lerms of this agreement: of

16.1.4 to claim immediate performance and/or paymean! of all
the obligatioms of the defoulling party In terms of this
agreemsant, Including Immediacte paoyment of ths
balance of the purchase price of the subject matier in
the avent of the Purchosar being the dafoulting party.

Should the Purchdser dispute the righl ol the Sellari to cancel this
agreement. then pending the detarmirnation of thal ditputa. the
Furchaser shall b® obliged to continue payment ol dll amounts
payabie by 11 In lerms ol this ogreement on the due dates thereol
and the Selless shall be entilled 1o recover ond accepl lhose
payments withou! prejudice 1o the Sellers’ cloim for cancellation
of this ogreement or any other rights of the Seliers whatsoaver.

All amounts payable by the Purchaser In terms of this agreament
gnd unpaid on dus dale shall bear. Interes! ol prime rale plus 4%
[faur percent) which shall be caleviated from the due date 1o the
date of payment and shall be payable on demand.

Upon canceilation of this agreement tor any reason whatsoevar,
the Purchaser shall forthwith vacate the properly

I7. CO-CPERATION

171

Eoch of the parties hersby irevocably underake 10;

7.1 iign and/or exacule all woh documeants (and withoul
limiting the generalily of the aoloregoing. same shall
include the execution of the necessary resolufions.
conjenty ond conveyoncing documents];

17.1.2 do and to procure The aoing by other peron:. ond 1o
redrom ang procure that athe: persons will refrain from
doing. all such oty ang

17.1.3 pass, ang to procure the passing ol all such resolufions
ol directors or shoreholdars of any  company. or
members of any clole corporolion, of frutles: of any
frust:

17,14 pass. and 1o procuting the possing of all such resolutions
of the frusiees or the granting of such consents of the
rusiaes of the Dody corporale;




18.

17.2

1&

-

17.1.5 fo-the sxiani that the same may lle wilhin the power of
such porty and moy be requirad 1o give aflfect 1o the
impaort of intent of this. agreament, and any confroct
concluded pursugnt o the provisions of this ogreament,

Witheu! derogating from Ihe provisions of clouse 17,1 above or
any olhar provisions of this ogreemenl, the Purchater hareby
irrevacably appaints Ihe Ssller and the davelopment laciiitator in
rem suam with power ol substitution 1o be his or her lowlul
atternay of agenl (which power of attorney shall be aperativa
trom the daole of registration of tronsfer of the property Into the
naome ol the Purchoter unfll the dale o! lermination of the
development petiod, both dotes Inclusive):

I7.2.1 to ottena any genaral meetfing of the POA, ond fo voie
at such mesaling on beholt of and to the exclusian of the
Purchaser for such resolutipns .as may be reguired g
glve effect 1o the Imporl or intent ol this agreement,
and agny contract concluded pursvant fo the provisions
of this cgreament;

17.2.2 to grant on behaolf of the Purchoser such consents as
may ba reguired 1o give alfect 1o the impaort or intent of
Ihiz agreemant, and any controcl concluded puriuani
to fhe provisions o! thiz ogreament.

DOMICILIUM

18.1

I8.2

8.3

Eoch ol the porties chooses domicilium citandl ef execulondi
[Tdomiciium”] for the purposes of the giving of any nolice. the
serving of ony process ang for any ofhier purpose arising from this
agreament af ther respective oagaresses sel forth in (he
information schadule,

£ach of the parties shall be entitied from fime to fime, by writien
nalice to the others 1o vary |15 domiclllum to any other oddress
within the Republic of South Alrica which is not a past alfice box
or posie rasfanie.

ANy notice given and any paymen! mode by o parly to any of the
others ["the oddresses”) which:

18.3.) Is dellvered by hand during the normal busines: hours of
the addrasies al fhe addressea’s domicilum for the
time being shall be prewumad, unlesy the contrary i3
proved by 'he aoddressas, to have been recsived by (ha
addressea gt the fimaé ol dellvary;



18.4

17

18.3.2 it posted by prepoid regisiered post from an oddress
wliihinn the Eepublic ol South Africa 16 the oddrezes ot
the oddiessas’s domicllium for the Time being sholl be
presumed, wniess fthe contrary s proved by fthe
ogaresses, lo have been racaiveq by the oddresses on
the tourth day dffer the date of pozling:

1B.3.3 it fransmitted by felefox during hofmal business hours of
the oddresse= shaoll be presumed, unless the confrary |s
proved by the oddresses. 1o hove been recelvad by the
addrasies wilthin ane hour affer receipt of tranimission,

Hotwithstanding 1The provisions of claouie 18.3 aobove. In The avant
that o written nofice or any proces:s s aciudally racalved by o
party, such receipt shall be valig lor all purposes under {his
agreemeant notwithitonding thot I was not received at g party's
chosen domiciiivm.

1%, GEMNERAL PROVISIONS

19.1

192

123

Mo glteration, cancellation, variation of, or oddition hareto shail
be of any force or effect uniess reduced to wriling and signed by
all parfies to this ogreement or thelr duly oauthorised
representabives.

This documen! contains the antfire agreemernt beatwaan the barties
ond no party shall bs bound by any undertakings, representations,
warroniies, pramises of the like not recorded in this ogreemeant.

Mo indulgence; lemancy orextension ol fime which gny parfly moy
gront or snow o ony other party stall im any woy prejudC® or
praciude the party granfing or showing such indulgance, leniency
or extension of lime lrom exarciing any af itsnights In The fulure.

71
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Introduction - Origins

The origins of the planning principles embodied in the
guidetines are found in many torms of raditional
Souith African architeciure

The use of linear forms with limited width and with double
pitchad roofs defined the tarm of primary bullding elements..
Th ool form was derived lrom tha steep pitch 2
of thatched roofs

The fial roof form was a response o arid conditions
like the Karoo, Sheet metal roof materials

allowea the “fial roof” to become low pitched

rools

The lean-to element was enclosad and allowed for
the extended depth in the plan mass ol the primary
bullding form

Enclosing walls, derived from Ihe “kraal™ or “wer”
were usad 1o connec! primary and secondary
bullding elements and could be varied in heigh

to Racilitate varying dsoreas of view and

privacy

Primary building elements were atranged 1o
accomodate the public and privale components
ot @ house with each relating to comman or
Separate ouldoor spaces

Secondaty bullding elemants were utilisad to
cannect and suppar primary elements
These enhanced the relatlonship between
inside and outside spaces ang provided
enclosure and definition. .
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can be amanged on fhe site foenclase - )
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Linear buiiding elements consisting ol
walls, screensand planting defing e . ¢
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Introduction - Qrientation

S L,
The Guidelines do not specifically =
address the environmantal conditions,
orientation 3r_td_1|rim enjoyed by the
indbvidual - sites in the estate bul have
been formutated to faciiitate an appropriate
response fo these fundamental dasign
determinates. -

The opportunities pruﬂ ff bz

il

in the building of mrm_f ume

The guidelmes define the building
ling constraints of each site, the
riature of fhe plan form and the extent
of the building envelope allowed,
These variabies, acting together,
penerate the buill form and Its
refalionship to the site.
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The sevenresidential precincts are
closely associated 1o the golf
COUFSE.

The precincts vary in size and have
individual means of vehicular access.
The arven vary in size ranging from
550m”to 1500m’

The principal distinguishing
[eatures of the pracincls can be
oullined 2s lollows:

- The & erven in precinct 1 each
have individua! streel access
ofl an axisting streel.

s i
access of existing stregts™ ;- |

- Precingt 5 has gated access
off an exisfing street and is
situaind adjacent to Barg en Ses
Relirement Village, and is in close
praximily fo existing housss.

- Erven numbers 2 10 9 and 52 b0 64
may only have single starey houses.

- Precinct 6 has pated access at
ils perimeter and is entirely
contained within the golf course,

- Precingt §and 9 have gated acoess
via &0 existing strest.




3 Design Parameters

3.1 Building Lings
811 Street Building Lines ===

" - 2.5m for single storay buildings.
- 4 bm for doublz storey buildings
- 1.5m for garages with doors facing the strest.
- 1.0m for garage walls, where the garags
door does nol face the streat
= [0 m for baundary walls less taan 1.2m
height for 1/2 length of site strest boundary
- 1.5m for boundary walls less than 1.8m heighl.
= 2.5m for screen walls 2.1m in height
~ Z.0m for braais.

- 1.0m for swimming pools.
3.1.2 Golf Course / Open Space / Rear
Building Lines

- 3.0m for the main building / covered verandah,

- 4 Om for & double storay building.

- 3.0m for 3 belcony

- 2.0m for pergolas.

- 2.0m for braais /screen walls higher than 1.2m.

- 1.0m for swimming pools

- (.0m tor boundary walls less thar 1.2m heignt
for 1/2 length of site boundary and 1.0m for the
balance

i.3m for bounaary walls less than 1.8m height

3.1.3  Side Boundary or Comman Boundary
Building Lines

- 4 Dm aggregate with a minimum of 1.5 10 one
gide lor single storey buliding incloding
povered verandan.

- 3.0m for double storey bullding
inciuding covered verzndah
The extént of a double storey buiiding may not extend
mare thans0% of the langth of the site boundary.
excluding balconies.

= 3.0m minimum (o balcany.

= 1.0m for swimming poal.

- 0.0m for garages up to a max of 14m from stregt boundary,

= 0.0m for braal structure or pergola up 1o 1/3 length
of side boundary.
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3 Design Paramaters

3.1 Building Lines
3.1.4 Special Conditions

The majority of sites are rectangular or are
approximately rectangular in shape and
bave 2 shreat or goll course / open space
frantage of 20-22m.

Where the average lronfage cimension
is greater than 22m, Ine aggregaie side
space Is 4,5m with a minimum of 2.0m
to ong side.

Where the minimum Irontape dimension
is greater than 25m the aggregate side
space s 5.5m with @ minimum gf 2.5m
f0 one sida.

Precingt 5;

For Erven 2 to 9 on 1he Westam side of precingt 5,
which are opposite Berg & See relirement

vitlage, there is an 10m' 21 back building line.

The MPDA Design Review Commilize reserves
the right to inigrpret the above consiraints in
respect of special sites and to permil vatiations
2 11's own discrelion.




3 Design Parameters

3.2 Plan Form

The plan II:Ilm IEdEﬁﬂEEE hj'

the site building lin2 and bullding
amvelope constraints. The form
generated consists of buill elements
as lllustrated in the diagrams.

Possible Configuration of Primary and EecundallEla. g e T

Tos. s
 The primary pavilion larms d -
consist of ectangular or : _ --‘?? 4
square forms with double : ' D
pitched J‘WEPﬂl_‘nar;.r buliding '
eiements a= connecled by mana-

pilched secondary elements including
lean-os, pergolas or verandahs

Possible Double storey component

The primary bullding forms can
be singla or double storey.
Single storey buildings can
incorporale mezzaning levels.

The extent of double storsy

bulidings is resiricied by sethacks
and area constraints. The first
floor componant must cover

thee ull extent of the ground Noor
footprint of ons ar more of the

componants.
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The haght of single storey
building elements is 4, im measured from
natural ground level to wall plate favel.
- The haight of & double storey
primary bullding element is 5.5m
measured from natural ground level to
wall plats tavel, P B
- The height of secondary: bﬂﬂdiriﬁ"* '
elsments is related lo the building
of primary buliding elements as il .
- The buflding height is maamgad from t[’m
mean naturzl ground |evel g %
primary bullding mlnrlua:wﬁﬂlmarm’ '
10 Ihe site.

3.3.3 Roof Pitch

- Toofs o principal formes most taa
pitched (aqual pitch both siges) anqﬁﬁa
angle may vary lrom 27.5%10 -Iﬂ”.

- Where there is more than ong primary
building element they must be roofed -
Individuaily and linked by secondary
building stemants.

- Roofs 1o secondary elemenis must be flat
or ‘mong pitched and the anpla of the
mong piteh may vary from 2.5" to 12 58,




3 Design-Parameters

3.3 Building Envelope

3.3.4 Garages

- Barages may be frae-standing, must have parapet walls
©on three sidesand must have mono-pitched roafs.
- Garages may ba incorporated inlo fhe

primary and / o7 sscondary buill forms.

3.3.5 Coverage and Bulk Factors
For single storey buildings (inc!, buildings with mezzanines)
- Coverage refers 10 the sxtenal lootprint of rooted primary
and secendary bullding elements, Including verandahs.
- Pergolas and garages are excluded.
The coverage lachor for single siorey bulldings is 50% of the sits area.

Example
Calculation of allowable coverage for a single stroey house on a 600nT site:

Allowzhle coverage Site Area x Coverage Factor
BOOM' x  50%

300m®  (excluding garage)

+ maximum of 48 75m of garage area

Total = 34875m"

oo

)

For 2 house which Includes double storey building
Coverage refers 1o the exernal Iootprint:of ground fioor ares
including varandas and 0arages and may nol exceed 45% of the
of 1hie site arza, =N

The bulk factor is0.65,

- The lirst lloor area of 2 double slorsy house may nol exceed
60% of the ground Hoor area.

Eample
Calcutation of allowable coverage, bulk and first Hoor area for & double storey house on a 600r site.

Allawable coverage = Siearsa x Coverags kactor
=600m’ x 45%
=270m"  (including garage)
Allowabls bulk =Sllgara x Bulk factor
=600m* x D65
=3%0m?
First Allowable floor amsa = Bulkarea - Ground lloor aea
=380m" - 270w
= 1267

¥
™

!




3 Design Parameters
3.4 Synopsis of the Planning P

This interpretation of =
the planning prinicipals 3 e
showeasesadesign  flsEs-Te
solition for lwo enven *w;%ﬁ‘r-.cf.-.
in Precinct B.

The design saiulion |
resnonds to the factors

encompassed in (he !
Asgign guidelines: |

! . o= : _
The amangement and design } Vo
reflects e process of the e ] @a Y
gurdelines as wall a5 e A" i

qualities ol contemporary ————
living within the goll Course
and the Hermanus landscaps, %2




4 Building Elements Fasld

4.1 Roofs S, “J'

| “Wmﬂfﬂmgﬂs%ean definad - Jeshizes
.;ninseﬁﬂnﬁﬂ%ﬁiﬂgg%ﬂ , ';_ 4 ; g
‘Roof Materials . _

- Malural mazista slate.
- Fla1 profite, m!mummmh 0
ot tiles limited to '
----:‘:'-5-‘]:mﬁla1:urrugaladshéﬂn -
mzpﬁirﬁadanﬂlfnﬁlmtp hades. .
*'-ﬁﬂﬂ[ﬂ?“»-'; S
ﬂg}m" [ .-l-II;THE‘ \

- Fiatl muﬁ&iﬁﬂsmwﬁa‘ﬁ;:.u =y
bullding elements are to b M-{r‘ A
with stong chip o with Illﬂd Trﬂﬁtﬂhlqi =
surtages. : ‘ .:'2’.‘

- H&Irﬂmhmﬂﬁﬂtﬂiﬂmuamsﬂll

be pemitizd 3

Roof Form To Yy e

- Principal mols may be doubls |
pilched, gabla or hip ended,
wiih or without ventliators.

- Itis recommended at Ihe roof
toms for the pavilions in 2ach
house be consistent. :

Roof Eaves

- Roof aaves should be clipped
or limited to an ovarhang of £50mm.
Where a roof overhang is adopled
the roof sprockets are fo be
eaposed a5 llustrated.

- Epoxy coated aluminium rainwater
poods to standard profiles.
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4 Building Elemenis -.;f%j LY e

4.3 Windows; Doors: and Sguttersn_ G
1 i . by i B g
Wincluws and Dunrs pEionee =1 g oy -l
| i:. -I-EE;F Iy -
- Tinted nrraﬁant]v& giazmu i3 .
not allowed. BE v
- Are o have verfical or SqlEIE ,'j‘
m.pu_ﬂmm B .1- = J:l =
- May be any size allowed in .01
terms of wall height,: T34, d
- Suh-dluisinn of windows and iE I .
doars trrtusrrrallarseuﬁuna =
must rreintain verical of - I
square proportions;. | -
- Can be mhuﬂmﬂm
|fmber, alurn[nh.rmm' ; 7
EV.C. '
- Must have hﬂﬂﬁasizedaﬁ
lusteated.

The intention is to have doors
and windows with robust
sections which look like
timber sections but may be
made of other materials.

- Where windows and / or doors
are combined (o provige farge
opemngs betwean infamal
and external spaces they must
be composed of sections that
ars vertical, Large openings
may only occur where
they are covered by a verandah,
tool, balcony or pergola.

- Shutters are 1o be funcbonal, match
proporions of the doors or windows
they cover and mey be folding or sliding.

- Shufters can be constructed from timber,
aluminiam or PV.C.
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- The structure of the verandah
ool &5 10 bie exposed and
gapressed “
- The maximum foof overnang

i5 400mm.

- The relationship between a

parapet wall
with a verandan % and
4 primary bullding’elemant

shall be a5 illustrated.

—



Perﬂu?a iy S
planiting.

- Carports 1o ba mnsu'uﬁed
23 for pargolas.

- No shade cloth covering
is permitted.



%

4 Building Eieméuts;
4.6 Chimg ys»and Br 3@15

Ghimneys Iu ,,m g-
*--

e - omem
wﬁ*"‘.ﬁg;m ah:mn it .'
Iﬁ: approved steesl ur maalutad i |f*1'|* 3
- Chimneys g nutammum 3
e 9 1.2m above &2 ahl or 1.2
' ahmmaﬂreﬂtm ot e of%

Braais
-i%@.ﬁmplam I
st cansist ol app
pre-manutach rl 1 T
- Uniis a7 1o e incorpacated
rmuth&wallnﬂhehmﬁ& r b
soreen wall or baundary we A B

- Thechimneysaetobe . : § e T
constucted as per chimnays above. P

- Chimnzys of braal’s/pizza piens may ¥ o
mteammimmmmmmnmtnatnpmlm“ s iz

braaifpizaoven. % [y iz




4 Building Elements

47 Pools

Pools

- Fool filtration and heating
systems are to be enclosed

- Poolsand thelr enclosures.  © v L RSl SRS
are o comply with NBR P e =
safety regulations.

- Pools and associated poal decks
may not project from the niatis:
ground lave! by mm?ﬂ 4
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equa! mimm:rmua:w vl =

or by no less than 1.5m. = .=
- Configuration of garages,. mpuﬂs

and driveways are as {liusirated.

Curb Crossings

- Curb Crossings are 1o be limited to 5.5m and.2.5m wide
- Eath site may have only one wll:la and one namow cTossing.
- Curt cressings are fo be m;mtad by & mediumyisiand of mlmrmm C. 5m Inwidth.




4  Building Elements
4.9 Boundary Walls

Boundary Walls

- Boundary wails on (ha strast, golf coursa
and open space sides of a siie

are fimited 1o 1.2m high.

- Walls of 1.8m height are to be sat

‘back from the boundary by 1.5m,

- The above walls are [Imited to
1/2 the length of the site
boundary.

- Common boundary walls madmum
1.8m high.

- Scresn walls 1o l2undry and kifchen
yards are 1o be 8 mazimom of 2, 1m high
and will screen clothes lines and. 15
refyse bins. Laundry soreen walls are 1o T
b2 a maximum of 10m long. A

- Whers the natural ground line siopas.
boundary wallt are encouraged to have
their top ling run parallsd to the ground ling.

- Dther elements of enclosure can
be constructed of picks? or wire
fencing and planting and musi
contorm o all-of the fimitations
of boundary walls, 25 describad above.
- hcombination of wall and fencing ¥
elements may be consiructed as illusirated, 2
«  No wire fancing to lace the strest boundary, _ % IR

\

nt"“l

Boundary Enclosure - Precinct 1

- Prior 1o the developmenl of individual
etven in precingt 1 the goll courss side
will be secured with palisade fencing,

- Once individual erven have secured their
sireet and common boundares the goll
Course fencing may be remaoved,



4 Bullding Elements

410 Colour

EVE-1

EXEY

E1F-3

I

Roofs

Grey colours only will be accepted
for concreta ool files and metal roof
snesting. The coloor range is
Indicative of 1he shades of grey only
Othar hues of gray will be allowed,
provided they fall within the folowing

colour range e

Fiascon  E29-3  Silvel
£28.4  Stering
£28.3  Pencil
£29-5 Bovine

Colours for natural shate (mazista) tiles
are to be inthe dark grey colour range
Dnly a limited extent if the brown motiled
tilg will bs accepted Reter to doots and
windows undar walls for doymars and
o wingows

Walls

Twt colour ranges are avallable lor walls
and their associated elemants which are

Oaor frames

Wndows

Shutters

Verandahs

Dormer windows el
Rool windows

ne 0! the piher of the avaiiahle colow
ranges most bé adopted lor each house,

EXtT

E18:0

L

ELF-T

E35-3




4 Building Elements
410 Colour

Ra-7 EE.3
P ' Ly Do
1 Earth Colours |
Walls Plinths / Plaster Mouldings= =
»y Plascon  B8-1 Wheat Dusi, , B8-3 Prairie Dust S
B8-2 Prairig Rain C8-3 Cracked Vessal
C8-1 5Soft Supds C10-3 Footstep
C8-2 Clay Bisque C13-3 Bisoult
0101 Kid Leather 09-3 Duna Baige
10 C10-2 Nubuek E9-3 Nomad

C13-1 Water Cracker
C13-2 Amow Root
08-1 Horseradish
08-2 Stucoo

E9-1 While Ponlin
£9-2 Woodpacher

i CE-Z cies

=

Associated Elements

Plascon  B12-4 Brand Field 013-3 Chaps
B12-5 Bancrofl D13-4 Salarl Town
B12-5 Indian Cosn D13-5 Trade Winds
B12-7 Tomato Pasta 0130 Beech Tres

05-4 Quest 05-5 Rondo
D5-6 Choco Maisss 05-7 Moose Brown

e} 2] o iy
- LI !Ir_“
Ef-1 (& 5]
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4 Building El

ements
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410 Colour

2 Grey Colours

Walls  Plinins / Plaster Mouldings
Plascon  E1-1 Manon White £1-3 Sarabond =y

E1-2 DevanAsh

o E16-1 Eyelpd ces
E16-2 Plaster == =
£26-1 Burnahy
£26-2 Richmond
EZ28-1 Solftude
£28-2 Storm Cloud
E33-1 Halifax
£33-2 Bathurst
£35-1 Off the Wall
£35-2 Shades of Grey

- Associated Element&: ..

D133

16-3 Mayor
E26-3 Lamgiey
E28-3 BHmGW ==
£33-3 Sydney
£35-3 Morning Mist

E1-3
A

Plascon  C31-4 Blus Glage 028-6 Blue Slate
Cdt-5 Matal Biue 028-7 Blue Black
C31-8 Fraser Bloe 031-4 Barkes Lake
C31-T Black Ses 031-5 Holdan Lake
028-4 Gy Dove U31-6 Bonnechers
028-5 Canso Sky D31-7 - Buchom

£

{ha wall. assocated skement colours
and while may be osed for

EX147
« Shotters and dogrs

- Timber elements may be iet patusal,
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¥
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linisned wilh a clear prolective codtong,
- Bouncary wall colouss are as for wall colgurs.
- Boungary picke! lences ane a3 for wall,
associated glement coloars or while
Trezted himaer components may be
teft nalural. unpainted
- Gale colours are (o be 25 for the window
&nd 40T colgurs
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Landscaping

Recommended Plant List

A garden collage slyle 15 encouraged:
including hedges of varying height and
species, defining beds containing rambiing
mitures of more knformal planting.

Planting on wails and pargolas is

gncouraged as [s the planting of side

spaces between houses, in an effor 1o

reduce the ovarall impact of the built element

Siregtsioe gardens may best relats 10 the
formiality of the avenue and residantlal
peometry. Gardens fonting the golt course
may nof fiow out inlo the out of play arsas,
of the goll courss. .-
Extensive rehabilitation will be underizxamin. N
an sits using Indigenous plant material \*\"\‘
some of which will be sourced during 2 —Segy
“search and rescus” programme which :
precades ha developmant. This material will
b cultivaled and propagated where possible-ssavseesesess
and used 1o fe-establish 1he 103l vegEENionT o f v ) e
paﬂﬁn. e -
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Building Plan Submission and Assess

Building Plan Submission

The dasign proposals will be scrutinized
tor compliance by the MPOA Design
Review Commities.

The proposal will firstly be submitled as
3 design concapt and once I has begn
approved, 25 the logal authatity

submiszion drawing.
Infarmation Required

The following documentation
and information is required for
the dssign concept and local
authonty submission drawings:

- Site gevelopment plan with contours
& 1m intervals showing the Doundary, S T
building |ines and ssthacks a1 1 100 -

- Site area calculation

- Coverage area calculation

- Y&t Floor area calculation

- Bulk calcuiation,

- Bulk earthworks planat 1 - 100,

- Plans at 1 700 tor each level

- Hooiplanat1: 100

- Eievations and sections 8l 1 100,

- SHe number and North poind

- Draimage plan

- Bounday walls and rslaining
sEuchires.

= Extemal finishes and colour schedule,

- Extemai lighting and services layoul,

- Landscaping plan




Notes

This document is to accompany the
submission of the *Design Concept
Drawings to the Design Review
Committee (DRC) of the Master
Property Owners Association (MPOA).

" DESIGN CONCEPT  ERF NO. SUBMISSION DATE| DRC
 DRAWINGS _ _ .
PRECINCTND. | APPROVALDATE | MPOA

Prior to the submission of drawings

to the Local Authority for Building Plan

Approval, a copy of the drawings is to be

issued to the DRC and MPOA for thair

final appsoval,
LOCAL AUTHORITY SUBMISSION DATE DRC
SUBMISSION DRAWINGS
FORBULDNGPLAN | =
APPROVAL APPROVAL DATE MPOA

[ Ll - - P p—

* The term Design Concept raters o PROCAP work stage 2
25 defined in The Client/Architect Agreement for use in the
Private Seclor

This document has been produced o illustrate the aesihetic and architectural requirements at Fernkiod! k2
Estate. The MPOA resesve Ihe right bo vary Ihese requitements at any fime and shall have absolite discration y A=
Ir approving of fefusing 1o approve plans and specitications submitted lor approval. \ T
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ANNEXURE C

Cralt Constitution of tne Femkioo! Exlale Mmoster Property Owner: Associfion

Ito be onnexed]



CONSTITUTION

FERNKLOOF ESTATE MASTER
PROPERTY OWNERS ASSOCIATION

o Bbody corporale established
in tarmsof section 2¥ of the Land Use

Flanning Ordinance [Ord 1 5oF | ¥85)]

118



ESTABLISHMENT IN TERMSE OF STATUTE

The Femiiogl Extate Master Froperty Dwners Associotion s constituted as o
body corparate in terms of section 27 ol the Land Use Planning Ordinance
[Crct 18 of 1985 (o omended] in accordance with the condilions imposed
by Ine Overstrand Municipality when approving In lerms of sections 25(1)
aond 42 of the said ordinance the subdivision of the consalidated property
known a3 the Hermaonus Goll Exlote and iholl come Inlc existence
simultanacusly wilh the registration In the deeds office of the first of Ihe
arven in |he development,

INTERFRETATION
Irn this constitution:

20 the fcllowing words sholl, unless the contex! ctherwite regquires,
nove the meanings hereinaler asnigned 1o them:

2.1.1 “Association" means the Fernkiool Estote  Master
Proparty Owners Assoclation:

2.1.2 "auditers®™ meon he audlior: o The Anitaciofion:

2.1.3 "Buiiness day" means o weeakday othar than Saturgayi.
Sunday: and public holldaws:

2.1.4 “chairparson™ meagns fhe chairparson ol the trustee
commiltes;
el "CAMITIan nrl::m"; mean the following;
2.1.5.1 the weticnds on the polf course g depicled on
__ on the plon which s annexure “_" heratd

|unless the ownarship therep! andfor the
obligation for maintenance thareo! is possed 19
the:goll ciib): ang

2.1.5.2 the coniral room/s tfor the conirol ol the
elsciilication ot |he adarnol perimester wells
and fences (it applicable);



3
o
-
2153 any fther greofs and/or focilifies which the

tustee commitles may designole os common
areas from time 1o time;

and includes cll common oreos designated os such n
any lurther phaseds ol the developmeant:

2.1.4 "Council" means the Overstrand Municipality or i
succeassarfs in fille;

1.7 "design guldelines” means the design guidelines o
contral all aspects af dasign and |landicaping of any
development on the land, ot amendad from time (o
time in ferms of this consilfution or as required by the
Council or the geveiopment focilitator;

218 "devaloper® meaoni-{he. Ovantrand Municipallly which
mgy be represenfed by the oppointea development
tacilifotor, Rabcov Joint Venture. g joinl  veniure
oaiwaan Cavcor [Propriefary| Limited [Registration No
1994/00474621/07] ana Rabie Property Projects
[Froprietary) Limited [Registration No 1990/001920/07).
and includes Its successor/s In tile or ossign/s os
devegloper of the land:

2:0.% "developer trustee™ megns o frustes appointed by the
davalaper:
Z.1.19 "development® means Ihe development of

daevelopments estaolished or to be established on the
land. and Includes all fuch additiongl orec/s of may ba
incerporated as further phases into the development in
ferms of clause 38,1 below:

22117 "developmen! petiod” means the perod from ths
Incorporgtion ol the Association untll all the arvenin the
development hove been sold and tronsferred by the
developer, Including all waoh additionol areafs oy may
be incofporated as further phases into the developmend
In terms of clouse 38,1 below. ot uniil the dale of
complalion @l the sefvices by Ihe develaper in the
aevaiopment, o3 cernliled by the relevant guthority,
whicheve! occurs 1ast;



2.1.12

2113

2.1.14

2.1.15

2.1.18

17T

2.1.18

2.1.1%

2.1.20

2.1.21

2.1.22

2.1.23

2.1.24

“ervean” meon the siven In the development. ongd “arf™
mreant any.on2 of lhem;

“goll club™ means tThe Hermanus Goll Cluvb and Includes
IIs successorfs In 11e;

“in writing® means wrtten, printed or llithographed or
partly one and porlly another ond olhat modas al
representing or producing words in a visible torm:

*lond" meons any land within Fernkioo! Estate which
includes any further lond which may be incorporated
into the Fernkioo! Estate development by the devsloper
from time 1o timea in terms ol clouse 3B helow!

"LUFQT means the Land Uss Flanning Ordingnce [Qrd 15
of 9835);

"mamber” megns o mambar ol the Awmociation and
Includes the developer in s capocily as such during the
devalopment period;

"mamber rustee” mean: a ustes gppointed py mne
mambars:

*month” means g caiandar monih;

“occupation fight” megns o right of occupation in
raspec! ol ony dwelling in the development which s
registarad in the deeds office os.o registarad lite right in
tarmd of a relileman) schame of regiliered lagsahold
rignrt;

“office™ means Ihe registered office of the Association,

“precinct developments” mean the developments
established or 1o be estoblbhed on the precingis 26 ¢
on |he |and. ond "precinc! develapmant’ meons any
ane of {hem;

"precingt 1 member® means o member of the
sastociction pusuant o such member being the
registered ownar ef 5in'gniﬂ rasidantial arf In precinct 1
as contempliated in clouse é.1.1 below:

"prime rate” means o role ol intersst per annum which i
sgual 1o the published minimum l2nding rate of interest



per annum charged by ABSA Bank. compounded
maonthly in arears on the unsecured overdrawn currsnt
occounts of its most lovoured corpergie clients In the
private secior from fime 1o lime. (In fhe cose of o
dispute o3 1o the rate so poyable, the rate shall be
cerfified by any manager or assistont manoger af any
branch of the sald bonk, whose certificate shall be final
ond binding on the parties):

2.1.23 "property owner” means any of the following persons:

2:.1.251 any pracinct | member: and

2.1.25:2 any member of o property owners asscciotion
constituted in terms of LUPO [n respect of o
precinci developmen! on the land: and

2:1.25.3 gny member ol o body corporate constituted In
terms of the Sectionol Tities Act |Act 75 ol 1784
in respect of a seclional lifle scheme on a
portion of the lond;

2.1.24 “rules” mean fhe rules imposed by he geveloper of the
frusteas from fime 1o time refigting 1o Hie moncgament
of tha davalopment;

2.1.27 “seciional title unli" means a dwelling unii In a sectional
fifle scheme n the developmenl, bul excivdas o unil
designdlad For aolher purpoies. sg. o garage of
storeroom:

2.1.28 “single residential erd”™ meagns on arf in the gevelopmeant
on which only ona dwaliing house is lawlivlly parmilted:

2,129 “special resolufion” mean: o resolulion passed ot a
speciol generol meeting In occordance wilh the
provisions of ciouse 29 below;

2.1,30 “trustee committes" means the board of trustees of the
Associclion;

2.1.31 “trustee” means a member of the trustee committes:

.32 "vica-chalrperian” meadns thae vice-chalrparson ol the

frustes commiiles:

=



4.1

2:3

2.4

2.5

2.1.33 “year" means o calendar yaor:

unies: the conlext otherwise reguires, ony words importing the
tingular shall Inglude the plural, and vice verso and words
Imparting any one gender only sholl Include tha olher ifwo
genders

the headings o the respective clauses are lor refarance purposas
anly and shall not be taken into account in the Inferpretatien of
these clouses;

wheare consent of approval of the Association is reguired lor any
act by @ mamber, such content or approval shall Ba in wriling and
duly signed by the Associallon, and sholl be given pror o the
mamber lgking action;

referance o “tnis constifution™ means: this constifution and ali
rules. regulations and by-lows of the Astociallen from Hme 1o limea
enlorcad.

PURPOSE-DESCRIBING MAIN BUSINESS

The maoin business of the Association BB lo cany on Ihe promotion,
odvancemeni ond profeciion of the common interests of the members of

Ine Atspciation from Hime 1o time and the maintenance and contigl of the

Commaoan ofeas

MAIN OBJECT

The main object of he Associofion js:

4.1

fhe contiol and malintananca over:

4.1.1 the sxtarnol perimeler walls and lenceas byl spacifically
sxcluding the entrances. gate houies, wallh and fences
on the permeter of ecch precinct development ond
gecess parmils which will be contrglled and mainlained
by the property owner gssociotions eitgblishad or 1o be
eslaolished in respec! of the precinc! aevelopments:

4. 1.2 the axtarnal slactrification sysiam of the parimetar wally
agnd fences including the control room/s tor the confral
thereol (it oppiicable); ond

4.1.3 the weflands on the goll course relerred to in clause
2.1.5.1 gbove, provided that ony amount to bée spent on



T
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the mainfenonce of the weatignds shall be delarmined in
conjunction with the Councll and the Betanical Socialty
on an annual boss;

4,1.4 all ether common areas. designaled as such by the
trustese committes from time 12 fime:

4.2 the control over the compliance and enfur:e:_‘nuni of the design
guidelines ond the provisions of the relevon! controcior's
ogteaments;

4.3 the promotion, advancement and proteciion of the common

irterests of the membars ganerally!

4.4 o anltar inla fervices agrasmenis with the local authority of ony
othar authority or supplier aof sarvices in ragard te the supply af
services in respecl| of tha common areas,

FINANCIAL YEAR END

The linancial year end of the Assaciotion is 30 June ol each yaar or such
other dale as the trustae: may decida from time (o time,

MEMBERSHIP OF THE ASSOCIATION

&, Mambearship of the Assoclallen shall be compulsary lor the
lollowing persons:

&.1.1 egch regisieread owner of a tingle residantiof erf on
precinet 1 [Mprecinel | mamber”];
&.1.2 aach propatly awnen azoaciallan conillivied In tarme al

LUPC in respect ol o precinc! davelopment on 1he land:

4,13 sgch beody corporote constituled In terms of the
Jectional Titles Act (Act 75 of 1784) In respect Ol o
sgctiongl titie scheme on o portion of the land:

4.1.4 the developer In its copocity as such, whethear [t 3 the
owner ol land [or any porfion thersof) or nol, during 1he
development parod

6.2 The Hermanus Gait Club shall be enlitied to nominata 3
representalives 1o attend all meetings ¢! members of 1he
Associafion in an informafion sharfing and oavisory capocily

12



4.3

&4

8.5

A&

proviged, however, thot such represantalivas shall not be entitisd
to any vating rights af such mesting.

The ttustes committes moy, by regulation. provide lor the lssue of
o membernship cerfificals, which cetiificats snall be in such form
Qs may be prascribed by the trustes commitias,

the righfs and obligationt of a member shall no! be transiarchis
and every mamber shall:

64,1 to the best of such member's obllity further the objacls
and interests of the Astociation: ond

&2 obiarve: Qfl Dy-lows angd reguiahon: mode by Ihe
Asvaciclion or the lrustes cammiiles:

provided thatl nothing confained in this constitution shall prevant
a member 'from ceding such member's righis in ferms of this
constitution os securify o the mortgagee of the single residential
&rt, sectional title unit or cccupation righl of such member. os the
cose May. ba.

The developer of Il nominea/s shall be antilled on-behall of the
Associafion to sign all such documents os moy be necessary in
order o enable The developer 1o give-transfer of erven sold by the
developer to the purchoser thereok.

A meambear shall not b antitlad to:

&k, cansolidate twa o more erven inlte one erf! 4 member
shall ramain liable lor the paymen! of lavies in respect of
each of the arvan which form part of the consoligaled
arf:

4.4.2 subdivide an erf Into two or more porfions: o member
shall be llable far the poyment of leviss in respect of
egch naw aif which sholl come inlc existeancs as o resull
ol the subdivision of the arf;

without the prior written approval of the Asscciolion and fthe
propafly owner gsiogiotion in respect of the relevan! pracinct
devalopmen!. which approval may ba wilhhelid lor cny region.

l

rJ

L
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7 TERMINATION OF MEMBERSHIP

7.1 When fhe aftalrs o any mambear, save for the developst, gre
ferminated and such member |5 wound up. such member shall
ipse foctp ceose fo be o member of ihe Assoclofion with effect
from the date upon which such member is finally wounad up.

7.2 The developear thall be antilled 1o ceds all of its rights in ferms of
this constitution ond the fransteres shall be entitied o axercise
such nghts.

7.3 The aevaloper may al any lime abanden, in wrifing. in whole of in

part, any rights conferred upon it in terms of this conslitution,

7.4 When a precinct | member ceates 1o be the regisiered owner of
a single residential erl within precingct 1. such membef shall jpso
focto ceosa (o ba g mamber of the Association.

7.5 No membar ceasing 'o be o member of the Association for ony
reason shall. [por shall 'any swch mamber's exacufor. curators,
trustees or ligquidators] hove any clolm upon or interest in the lunds
or other property of the Associgtion., but thit clause shall be
withou! prejudice to 1he rights of the Associatfion fo clgim from
such member ar his estate any arreors of subscriptions of othar
sums due from him fo the Associotion af the tima of his 50 ceasing
1o be o member,

g, ALIENATION

8.1 Mo precinct | member shall e entitled in any manner ta!
B.1.1 sell, tronsfer and/or alienafe such member's property |or
any part thereol], uniess |1 3 o conagltion ol such

alisnation thal:

g.1.1.1 tha lransiersee bBecome: a membet o Hha

Avocioiion:

8.1.1.2 the registrafion of tansfer ol he propery
concared [or any parl thereol] into the nome
of the transferee sholl lpso focto consfitute the
fransteree  becoming o member of the
Associafion. which consen! sholl be given \

provided tho! Ihe fronsferesa al such property |(or



8.2

B.1.1.3

]

any par! thareol) agrees in writing 'o be bound
by the provisions of this constilution [including
any rules ond regulations mads thersundar),
and provided lurther thot such mamber has paid
ogll levies and other omounts owing by such
mamber to the Associallon as at the date of
transfer of such property (or any parl ihereof);

such mamber first obicins ihe wrliten consenl of
the Associgtion which consent shall be given
provided that the Purchaser and/or transieres of
such single residential erl agrees in wriling 1o
abida by the provision: ol |he conzglitution ol the
associgtion (including oil rules made by the
frusies: andjor the daveioper In ferms ol this
constitution), and provided further that such
memoer nos pold all levies gng any other
amounts. owlng by such meambar {o the
Associgtion os ot \he date of lransfer ol swch
single resideniiol erl, and provided further thot
such ‘member hgs compiied with oll such
membar's obligalions In  lerms of 1he
conttilution.

The registered owner o1 o0 properly wilhin precinct 1 shall not be
entilled o retign ot o member of the Assaciofion.

. EEVIES PAYABLE BY THE MEMBERS

71

The frustes commiltes shall from fime lo time, Impote Ievias upon
the membaers lor lThe purpose of meaeting all the axpenses wihich
the Association has incurrad. o 19 which tha frustes commitigs
reasonably anticipotes the Amsociafion will be put to by way of:

P.1.0

mointenaonce, repair, iImprovemsant and xeeping in arder

and conditlon o! the common araos nciuding,

specaifically landtcaping, all township services. sewoage
tregtment. the securily wyilems o be Installed on 1he

commaon oréaas: and/or

127



¥.2

2.3

7.4

7.3

7.4

11

—

12 poyment of all joies and other chorges payable by the
Associotion In respect of the common areos, IF any,
aond/far lor serviges randered e 1. and/or

213 poymant g all expenzes rnecesiary of régsonobly
incurred in connection with the manogement af tha
Associgtion. the common areqs and the Association’s
oltaoirs.

in calculating levies. the trustee committes shall toke into
accounl. incoma. Il any, earned by the Association.

The trusiese commities shall estimate the amount which shall ba
requirea by the Aastocialion fo meel Ihe expenies during sach
vear, \ogeiher with such eslimaled aeficiency (If any] as shall
fesull from the preceding year. and shall impose a igvy upon the
members egual oy nearly os i3 regsonably pracificol 1o such
estimated amoun!, The frustee commitiees moy include in such
levias on amount lo be held in reserve to meet anficipated future
expenditure no! of an onnual nature. Every such lavy shall os
made payoble by equal monthly installmants due In cdvonce an
ine first doy of eoch ang every succeeding month of such yaar,

The tryites commitiea moy from fime to fime impoie special
levies upeon the members in respast of all sueh expaniel a1 ors
mentignad In clouse 7.1 [which are not included in any estimate
made in fems ol elavse 2], and such lBvies moy be mode m e
sum or by such |nstallments and atf such fime or fimes o5 tha
irusies committes shall think fif,

Any amount gue by o membar by woy of a levy sholl ba a dsbt
due Dy tuch member to the Association, The obligation of o
member {o pay a levy shali ceose upon such member ceasing fo
be o membet of the Associalion, without prejudice 1o the
Association’s right to recover artear lavies: No levies paid by a
member sholl under any circumstonces be repoyoble by the
Adtocialion bpon such member ceasing 18 be o mamber,

A mamber shall make paymeant ol tha monthiy iavies by vittue ol o
debit order drown on the member's bonker

The developer shaoll nol be loble for the poyment of lavies in
respec! of any unsold erven or undeveloped jond arsing from the
subdivision of tha lond.

=
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.7 The frustes: commiftiee shall ol ogll fimes ensure fthal fhe
malalenance ond ceonbral of the <ommon oreos and thea
sxpendiiure incumed In respect thereal i carried oul in o mannar
which is falr and eguitabla 1o gll the membaers of the Associalion,

2.8 No member shall be entiled to any of the privileges of
membearship including voling at any meeting untets and unlll fuch
membear shall have pald -avery subscriplion and other sum (I any)
which shall be dues ond poyabls fo tha Association by such
member,

DEALING WITH THE COMMON AREAS
Haither the whols qar any porfien of the common argas shall be:

10.1 s0ld, lef, alienoted, otherwlie disposed of, wbdivided or
transterred: or

0.2 martgaged: or

10.3 subjecteg to any nghls, whether registared in o deeds regitlry or
nof, of vse. cccupation or servifude, [sove those enjoyed by the
members in Terms heraol and ony sarvifudes in tovour of the
Council as reguirad in tarms ol ony condition of subdivision):

without the spacilic prnor wrilten consent of the Council and The sanction
of o speciai resolution of the Association {ongd no membar shall ba entitieg
to unreqsonably vola cggits! any such special resolufion which moy be
proposed]! ar

10.4 Bulll vpon, improved or eanhanced in value by the construction of
puiidings, erections, facilities or amenities, without the sanciion of
o ipacial resolution of the Association. save for any construction
relating  ta the electirical subsiotion: or froniformers. tha
construction of the privale roods, the landscaping of the private
open spoces and all such structures os may be required for
purposes of securily and communication equipment and/ar
security and communication personnel,

RESPONSIEILITY FOR THE COMMON AREAS

The Associotion acknowledges that the Council shall not be responsibis
lor. and the Associalion snall be solely responsible for the care, repalr
maintenance. cleaning, upkeep. impfovemenl and property control of the



2.

common areas. all services tharein and any structure of thing erected on

or soniamed 1herain,

DESIGHN GUIDELINES

12.)

12.2

123

All builgings ond other structures within Ihe developmen! [or Gy
part thereof] shall comply wilh the provisions of the design
guidalines,

Haresident shall be entitied to:

12.2.1 erac! any new bullding ond/ar struciures of ony natura
whatsosvear an any ar! In the deveicpment;

12.2.2 moke any chonges or alterations 1o axisting bulidings
and/for structures on any erl in the devalopment
including changes to the externol colour schema:

without the prior written opproval of the trustess hoving regard to
the design guidsiines. and withou! execulion of the contractorns’
caraament by all pariies thareal,

The approval of the frusiees os conlempliafed In clouse 12.2 fhall
only be given:

12:3.1 oiter defaolled ploni of the propoied work have been
submitted 1o fhe trustess, the architeciural review
committes or any other compelen! peron [oF
nomingied by the trustess from fime to fime) which
perion moy be on archilect or architects reglstersd
within e South African Cooncll of Architects of 1ha
Institute of South Alrican Architects: gnd

12.3.2  the trustess or thelr nominee/s are satislied that the
proposed work s in occordance with the design
guldelines for the purpotes ol which the frustess. the
architeciural review commitise and/ar ony oilhear
nominesfs shall be the sole arbiler ond thair gecision
shall be finol and binding on lthe properly owner
concermned; and
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12.5

14

12.3.3 the property owner concermnasd hay mods poyment of
any coifs wnich may be incurred in obtaining this
aopproval, Including the costi of the trustess or thair
nominea/s: and

I2.3.4 the propetly owner concearned has poid 1o the truslass
a-deposit in such omoun! os the trustess may from time
lo Hme determine |n their sole discrellon, as tecurily for
any domage to any of the common areags, which
ampun shall be held In frust by the trustees, subject o
the provisions af clouvse 13 balow balow;

provided the oforegoing shall nol be interpreted os detrocting
trom the sole ond final responsibility of the Council 1o approve or

reject bullding plans.

Subject to the restrictions imposed or diractions given ol o genaral
meeiing of the Associotion ond subjact 1o the prior written
cpproval oy the Council, the trusteas commities may from fime to
time amend. ampllly, substltute o cdd 1o the provisions of the
dasign guldelines, Any  such amendmen! amplification
substitution or ocadition shall be subjec! o a resolulion passed by
the trustees holding not less than 75% of the total voting righls of
the trustees. provided thal the developer shall during the
development period be enlllled 1o make all such omandmernts 1o
the design guldelines a3 the developer in its 1oie discretion desms
fit,

in the svent ol any of 1he provision: of the gesign guideiinegs Seing
ameanded. ompliied. substituted or odded 1g, ond weh
ameandment, ampilificalion, substitution ar additian; In the opinion
ol the trustee committee. matenally affects any lurther
development within ihe development |or any par! theraof], the
truites commitles shall give. wrnitten nolice: of such amendment,
amplificction, subsiilulion of oddllign 1o oll mafmbers: Upon
receipl of such wrillen nmiﬁculfun. 1he members, except for the
developer, shall by wrillen notice inform hair respective members
of such omendmen!, amplification, wubstitution or addition,

131



13

18

DEPOSIT FOR DAMAGES

13.1

13.2

13.3

13.4

Eoch property oawner shall, when submilting to the hWustees for
approval the detailed: planrs for the construction of any building
gnd/or improvements, of olferationt or odditiens to existing
imprevaments in the development, pay fo the ttustess o deposit in
an amount 1o be delerminsd rom fimea 1o lime By the truitess
which amount shall ba refgined by the trustees In frus! untll
¢completion by the property owner and/or s confractors ot such
work, the Intarest on which depeosit sholl acorus 1o the
assacialion,

Upon complelion of all such buliding ond other actlvities, the
frustess snall if they are =zatlsfied that no domoge hos been
eltecied by the property owner or agny of Ifs contractors 1o the
common oreas ond/ofr landscaped areas within the deveiopmeant
and thal the work has been constructed in occordance with duly
agpproved plans, raleate the building deposil to the property
owner, excluding any Interest thergon which will cccive to the
associalion less any fines or penolfies poyoble in terms of the

contracion agreement,

In the aven! ol any landscoped area agnd/or Ihe common areos
having domoge due 1o such work. the property owner shall within
15 doyv: of having been reguested 1o do 30 in wriling by 1he
trustess, rectily the damoge to the satisfaction of the fruiless,
lailing which, the Inustees shall be entitled 1o appeint an
independent controctor ar controcion 1o repair the domoge and
the omount paid io the hrustees as o building deposit shall be
ulilised 1o poy all:Sosts of such repoir, 1f fhe omoun! paigd '8 1he:
trustees oi o bullding deposit ki nol sutficient to cover the cost of
such repairs. the trustees shall be entitied to recover the shortfall
frem the proparty owner.

Ecch properly owners associalion and sectional fllle body
corporois being o mambar of This ‘Msm:iulinn in ferms of clauses
&2 or &1.3 [os the coses moy be] shol procura . that  ther
respective meambers comply with the provisions of clouse: 12 and
13 ond heraby Indemnity the Asscciafion in respect of aony loss of

i rd
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damage which the Association may sutfer os o result of any such
af their respaclive mambari not 10 complying.

14,  MANAGING AGENT AND ESTATE MANAGER

4.2

14.3

Tne trustees shall appoint:

1411 o managing agenl from fime lo fima to coniral. manage
and administer the common oreas and (o axerciie wech
powefs and duties as moy be entrusted fo the managing
agent, including the power to collect levies: and

14.1.2 an eslale managse! o control, manage and adminisiar
oll puliding works including the conclusion of contractor:
ogresments with the relevant contractors.

During the development period and for o peried of 3 yeors
thereafter, the developer sholl be entifiea to ocppoini the

managing ageni aond the eilole monoge:, which oppointmeant -

stiall be valld and binding on the Association.

The Associofion hereby irrevocobly cppointt the developmend
faciiitater In rem ivam with power of substitution to be his or her
lowtul atiommey ond agen!. lo appolnt on s behall the manoging
agent and the sitate monoger for the developmean!. and 1o sign
all weh documents and do all such othar thingl s maoy be
nacessary of dasirable fo glve atfact to any steps laken by the
gevelopmeant focilitator in pursvonce ol the nghts and powers
which || moy hove as agen! In terms of this cloute 143 or al

Common faw,

k5. RULES AND CONTRACTS OF THE ASSOCIATION

181

subject o any restriction: /mposed of direclions given of o
general meeling ol the Association and subjec! 1o the conditions
imposed by the Coungll in approving the rezoning ond subdivision
o! the land and Ihe subdivision of Ih& porlions of the lang
comprising the pracingt developmenit, tha truites commities
may [Bul tholl ndt be gbliged 1o) ram lime 18 fime:

15.1.1 maks rules but govarning, infer glio:
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15001 the manogement ol the development including

{but nol limited o) the controctors agraements:

1510012 the wia, occupation and enjoymant of the

COommon areaLs

15:1.1.3 ihe sxternal oapoegronce of ong  the

mainfenance ol the common oregs cnd the
bulidings or oiher Improvements erecied
thereon:

15.1.1.4 the erection ol any bulldings and/or struciures of

15.1.2

any  ralyre wholsocever, and the allaration,
modilicalion and rencvalion 1o such Buildings
angfor struciures an the common areos:

enter inlo ogreament(s] with the |ocol authonties
govarning the matiers sat oul in clouzsa 15.1.1 and any

othar Incidenial motiarns.

Egch membear ondertokes 1o ihe Association Thal such member
will compiy with, and procura compiiance by its members with:

15.2.4

182.%
15.2.3

15.2.4

i5.2.5

the provisions ol 1his constitulion;
the design guidselinas rafared 1o in clouse |2 above;
any fules made Intaerms of elovse 15:1.1 above!

any agreement|s} relerred to In clouse 15.1.2 inselar as
those ogreemants moy direclly & indirectly impose
obligations on such member and/or the mambers of any
member refermed o Incloused §.1.2 and &.1.3 aboveal

rutes mode by the Hermaonus goll club trom time 1o fime
In respect of the occess 1o the gall course.

In the event of any breoccn: ol any of The provisions. guigelines,
rules and/or ggreements relered to In clausey 15.2.1 to 15.2.5
[bath inclusive] ty:

13.3.1

13.3.2

ony precinct member; ond/for

any membear of o member relerred 1o in clouses 4.1.2
and 4.1.3 gbave; gnd/or



15.4

EREACH

1410

1533 any person of the houvsehold, or guest or lessee of such
membear's memben

such breoch shall be deemed lo have besn commitiad by the
member itsell, bul withou! prejudice o fhe aloregoing. the frustes
commities may toke of couse fo be loken such steps against 1he
parson actually committing the breach, as the hrustes commitfes
may in its sole discretion deam i,

All officials. smployees and confroctors employed by the
Associglieon: local authotlly. any publlc sarvice company. (tha
devalpper ond/of developmant laciiitator shall, at all fimes, hove
reqionabie access fo the erven and commeon oreas for purposes
of Inspecting ondf/or maointaining all services zupplying dndfor
traversing eny parl thereol.

Should any membaear:

1é.1.1 foll to poy on due dole ony omount due by that
member in terms of Ihis constitution or any regulation
mode thereunder ond remain in default lor more than 7
days alter being notified in wriling o do so by the
Irustees Or

14.1.2 commll any other breoch of any of the provisions of this
consfitulion of any reguiation mode tharaundar and 1all
to commence remadying that breach within a parioc of
7 ocays atter the receipt of written notice to thaot elfect
by the tusless ang complete |he remedying ol such
breach within @ redgsonable time!

then and (n &ithar such @vant, the trusiees shall be entitied [but
not oblioad] on behall of the Associotion. without prejudice 1o
any ofher fights or remadies which the truitees or the Association
ot any olher membear may hove in low, includirg the right ta claim
damogas;

16.1.3 o instilute legol procesedings an pehall of the
Association ogainst such membear for payment of such
avargdues .amount gr for perdagrmonce af gl membears
obligations in terms of this-constitution or any regulation
mode thereunder, a3 the cass moy be, or




7.

16.2

163

16.4

16,5

146.1.4 in the cose of clowse (4.1.2 above, fo remedy such
breoch and immedialely recavar the lofal codl incured
by the trusiees or the Association in 5o doing from such
meamier,

In the even! o! ony member dirpufing the faoc! 1hol such membar
has cammitted a breach of any of the rules andifor guldelines
made under this constitution, o committes of 2 trustess appointed
by the chairparson for the purpose sholl odjudicote upon the |ssuea
o! such lime and in such manner ond occording 1o such
procedure [provided that natural justice shall be abserved| ax the
chaolrparson may direct.

Hotwithstanding anything fo the controry contained in fhis
constitution. the fruitee commiffee may in the name of ine
Association enforce any provisions of the constifufion (ingluding
any rules and/of guidelines maode heraundear] by clvil application
or action In ¢ court of compelent jursdiction [Including by
grbitration in terms ol clouse 34 below] and for this purpcie may
gppoinl ottorneys ond counsel, gt the trusiee committee may
ceerm fil,

Without prejudics ta all ot any ol the rights the trusteses of the
Assogiotion granted under this constitution, should aony mamber
lall 1o pay ony omoun! due by that member on due dofe. then
such member shall pay Inferest tharean at the prime rate plus 4%
colculated from 1he due date for paymeant until the octual dols of
payment ol such omount.

Srould the trustes: Insillute any legol proceedingt ogoind any
member puisvant! 1o o breach by thet member of this constitution
orany regulation mods thereunder then witheu! prejudics 1o any
olher nghts which the frustees or the Assgciahon or any othar
member may hove in low, the trusiess snall be anfified 1o recover
from such member all legal costs incurrad by the frustees or the
Atsociallon. including attornay/client charges. tracing fees and
collection commission.

TRUSTEE COMMITTEE .

17l

Eoch member (other thon a precing?! | mambae) shall e sniilled
fo appaginl 1 fustes o the trusiese commities. The precinct
membess shall collectively be enfitled to appaint | trustee 1o the
frustea committes.



18.

17.2

173

During the development petiod, the trustess of the Association
thall be divided info two clowse:. namely developar frustest and
mambeat trustess. Upon expiry of the development pefiod. thers
shall only ba meambar truttees,

Until the tirst frustees ol the Association ore appointed, the
developer shall be enfitied Yo cary outl all the functions ond
duties of the trustees in terms of this constitution,

REMOVAL AND ROTATION OF TRUSTEE MEMBERS

18,1

8.2

Each trusiee, excep! for the developer frusieas wha shall not be
requirea lo rofale on an annual basis. shall confinue 1o hola office
until the annual geaneral meefing next following his soid
appointmeant. al which mealing each trustes shaoll ba deamed to
have retired from office o3 such, ond shall be silgible for re-
oppointment to the trustes committee by the member concearnad
In terms of claguse 17.| above.

A frustes zhall be desmed lo hove vocaled hig ar her offlce a3
such upon:

18.2.1 nis or per esiale being eguesiraieg, wnether
provisionally of finaby, or surrendeanng nis or her estgies;

18.2.2 his of ner making any arrangement &: compromise wilh
nis or ner creditors:

i8.2.3 his or her canviction for any atfice involving dishonesty:

18.2.4 his or her becoming of unsound mind or being found
lunatie:

18.2.3 his or her resigning from such office in wriling delivered
1o the'secratary;

224 Mg or her oeoth

18.2.7 his of Het baihg removad from office by a special
resolution of the members.

provided thot onything done in 1he copacity of g trustes in good
faith, by a person wha ceases 1o be o frustes. sholl e valid undil
the loct that he ot she 1§ ho Idngar a frusias has been tecordad in
the minuie book of tha fruslee commilies



8.3

8.4

Upon any vocanty occurring on the frustee committee prior lo
the next annuai general meating. the vocancy In question shall be
filed by o person nominated by the member which appointed
such trustiee in terms of ciguse 17,1 obove.

The deveélopar may al any fima and from fime fo lime remove and
replace any developar trustes af any time on willlan nolice 1o fhe
remoinmg frueitess,

OFFICE OF TRUSTEES

i

1%.2

19.3

19.4

9.5

Tne trestess shall appoint from amongst tThemseives, o chorrpeanon
and vice-chairparson,

fhe tirs! choirperson and the first vice-choirperson moy be
appoinied by the developer, ond weh office beorers shall hald
their respactive offices unfll the finnt annual general meeting
following tha aate of their appeintmean!, provided 1hat any such
office shall [pio lacto be vacaied by the trustes halding such
office upon hit or her ceasing to be o trustee tar any reason.

As soon o3 regsonably possible ofter the holding of such annual
ganeral meating, the truslee committes shall meat ana shall elecy
from It2 own numbal the chaperson and vice-chgirparson, Wwho
shall hold their respective offices untll the annuval general meeting

held next atfter thelr sald appeointment, provided that the office of

the choirpersoni of vice-chairparson shall ipso foclo be vocogled
by the trustes holding such office upon his or her ceasing to be a
trustas lar any reason. No ana trustes shall be appointed to more
thon one of the aforesoid coHices. In the event of any vocancy
ccourring: in any of the olorezoid offices at any time. the frystas
commiitee shall meat o ocppoinl one of helr numbelf G O
replacerment Insuch affice.

save o otherwise provided in this constitulion, the chairpation
shall preside of all mestings of the trusies commiites, and all
general maetings of members, ond shall perform all dufies
Incidental o the affice ol chaoirperson and soch other gulies o3
moy be prescribed by the Irusles commitiee or of members, and
o gllow or relite fo parmil pvliess 1o spagk gl ony such
meelings. provided however, tha! any such invilees shall not be
antifi=d to vate at any such meetings

The vice-chalrperson shall gisume the powers ond dulies of the
chairpersan in the absence of the choirperson, or his. Inabillly or
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refusal 1o aci os chairperson, and shall perfarm such other dufies
ci may ram hime 1o lime be assigned 1o Bhim by the choirpemson of
fhe frustes coammiltes.

Trusiee: thall be enfilled to be repaid oll recionable ond bano
filde expenses incurred by them respectively in o abou! the
peatformance of their duties as trustees andfor chairpersan, vics-
chaifperson, as the case moy be, but save o3 aferesaid, shall not
be entitled fo ony other remuneration fees or solary in respect of
the performance of such duties.

20.  FUNCTIONS AND POWERS OF THE TRUSTEE COMMITTEE

20.1

20.2

20.3

20.4

Subjec! 1o the axpress provisions of this constitution. the frustes
commities sholl manoge ond confrol the business ond offgirs of
the Associgtion, gnd shall hove full powers In the managemanl
and direction o! such business and affairs and, save o3 may be
expresly provided in thls consiilution, moy exercise all such
powsrs of the Association, aond do all such acty on behall of The
Association os moy be exercised and done by the Association,
ond az gre nol by this constitulion required to be exercised or
gone by tha Associafion in genaral mesaiing. subject neverthelass
fo such regulgfions o5 may be prescriped by the Association in
cenergl meating: tram lime to time, provided that no regulation
made by the Associgtion in general meating shall invalidele any
prior act ol the frustes committes which would hove been valid if
such ragulation had nol been mode.

The tyites commiltees shall hove the right to vaty, cancal or
modify any of i3 decisions and resolutions from fime to lime.

The frusies commiliee may. should (I g0 gecide, invesligale any
tyipecled o alleged breoch by any mamber or trustea ol this
eonstitution, in such reasonable manner as It thall decide trom
lima 1o Hime

The frustee commities may moke regulotion: ond Dy-lows, not
inconsiztent with this constitytion, or any regulations or by-lows
prescribed In the Association in general meeling:

20.4.1 o3 10 disputes generally:

20.4.2 for the turtherance and promotion of any of Ihe abjects
ol the Associclion:

=
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20.4.3 tor the better manogement of the allais of the
Acocinlion:

F0.4.4 far ihe gdvancemeni of the inferssrs of membears:

20.4.5 far Itve conduct! of frustee commitiee meatings and
genaral maatings: ond

20.4.4 o assist I} In odminisiering and governing lis octivities
generally;

and shall be enfilled 1o canceal, vary or modily any of fthe same
fram fime fo limea,

PROCEEDINGS OF THE TRUSTEE COMMITTEE

21.1

21.2

1.3

21.4

215

The ftustes committes moy meetl logether for the dispatch of
businats, adjourn and otherwise regulate their meatings as they
think fit, subject to any provisions ol this constitufion,

Meefings of the frusies commities shall be held af least once
gvery 12 months, provided that if all the trustess shall In writing
tove walved the above requiremen! in respec! ol a porticular 12
monins, then no mesting of the trustee committes naed be held
lor that pariod.

The quorum necessary for the holding of! any meating ol ths
trustee committes shall be 3 trustess, provided thal during the
development pefiod the developar fruttess shall be necessory ol
all meetings of frustes commiites 1o form a guorum.

Eoch trusles shall ba eniitled to the following numbear of vofen:

21.4:1 o member fruilee, to g number of vote: equal 1o the
mumber gl members aof ruch member which oppointfad
such member frusies,

2142 the devsloper trustes, to | votes provided that during
the development geriod, the development trusiee shall
be entitied to the same number of voles of all the olher
members af the Astociation plus 1 vate.

The chaoirperson shall preside o3 such al all meatings of the frustas
commitiea. provided thoat should at any meeling ol the truifes
committee the chairperson nol be praten! within 5 minufes aller
the fime oppoinfed lor the holding thersol, then the vics-
chaeparson tholl acl as chairperson of such meeting. provided
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21.6

21.8

21.%

turther thot should the vice-chairperson also nol be present within
5 minules ol the time appoinied far Ihe holding of such meeling,
Ihosa present of the trustees shall vote to gppoint a chaolrparson
far tha maaling, who shall theraupon exercise gll the powers and
duties of tha chairperson in relation to such meeafing.

Minutas shall be taoken at every truites committes meeating,
altheugh not necessorily verbafim, These minutes shall be
reduced 16 writing withou! undue deigy gtier the mesting and
shall then be certified correc! by the chairperson of 1he meeting.
All minutes of trustee commiftee meefings sholl after certificalion
oi aloresaid be ploced in o frustes commities minute beok 10 be
kapt in occordance. mulofis mutandis, with the provisions of the
low relating to the keeping of minutes of meatings of directors of
companies, The frustes commitise minule bocok shall be open for
tnspection at all regiaonabie fimes by g frutiee, fhe aldilon, and
the members,

All compeien! rasolulions recordad in the minutes of any tustes
commitiee mealing shall &2 valid and of lull Terce and. effect cs
therein recorded. with 2ffec! from the passing of such resalulions.
and until votied o rescinded, but no resolution or purported
resolution ol fhe truiles commilttas shall ba of any foree or affect,
af shall be binding upon the members or any of the trustess unless
such resclufion 12 competent within the powers of Ihe Wusies
commities.

Jave 91 otherwise provided in this constifulion, the proceedings at
gny frugiee meshng shaoll -be condugied n such regionabile
manner and form of The choirparson of tha mesting sholl decide:

A rajolulion signed By all Ihe tustees shall be valld In all respecis
s it |l hod been duly passed of g meeling of the tustes
commities duly convaned,

GENERAL MEETINGS OF THE ASSOCIATION

22,1

The Association shall within 3 calendar months atter each Fngnchal
year of the Associolion, hold o general meeling os its annuol
general meeling. In addillon to ony olher general mestings,
guring such financial yegor, and shall specily the mesling of such
in the noficas interms of clouse 23,1 betow,
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22.2
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2.4

22.5

Such annudl penerol meeting shall be heid ot such time and
place., subject fo the gloregeing provisions. of the bustes
commilies shall decide from time 1o lime.

All genercl meelings cther than annual géeneral meatings shall ba
cdlled speclal general meefings.

The rustes committee may, whanever they ihink fil. convene o
ipacial genardl maating.

General meetings of the Associafion shall 1oke ploce of such
placaft g thall Bea detarmined by the hustes commilias Iram

fime 1o fime.

NOTICE OF MEETINGS OF THE ASSOCIATION

23,1

An annual general meeling ond o meeting colled for the passing
of a special resolution. shall be called by not less than 21 days’
nofice in writing ot the leasl. and a special general mealing, olher
lhan ona cdlled for the passing of o special resolution, shall be
colled by nol less thon 14 days' notice in wiiting. |n sach case,
Ihe nollce shall be exclusive of the doy on which it Iz dispalchen,
ond shall specily the ploce. the day and the hour of the meefing
and. /in the cose of special business. in addilion to any other
fequirements contalned in this constitution, the generol nature of
thgt buiiness. ond in ihe cose of o speciol resolufion, the terms
and eltect of Ihe resclution and the reasons for it sholl be given in
Ihe manner hereinalter mentioned or in such other mdnner [If any)
at may be prescribed by the truslee committee 16 such parsons s
are undsgr 1his constilution entitied to recsive such noticas lram
the Associglion: provided thaot o general mestfing of the
Assochafion shall, natwithstanding that || is called by shorier notice
than that specified in this canstifution. be deamed io hove besen
duly called it it Is so ogreed:

23.1.1 In the case of g meealing called ot the annuol gensrol
maeiing, by the mambar: nolding not less than 75% of
the total voting rights of all members: and

23.1.2 in the case ol o speclial ganeral meeling, by o mojority
in number of the members having o righ! fo atiend and
vote al the meating, being o majority logsthar holding
nat lasy than 50% of the total voting rights of all
membars.
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The accidental pmission 1o give notice of a meeting o of ony
rasolution. or (o glve any olher notlication, or present any
dosumen! ragulred 1o be given or sen! in terms ol this constiiution,
of ine non-receipl of any such nolice, nofiticotion or documeant by
any mamber or ather person enlitisd 1o receive the saome. shall
not invalidaote the proceedings of, or any resolution possed af,
any meating.

QUORUM FOR GENERAL MEETINGS

24.1

242

MO Dusinasy sholl-be tronsacted at any general meeling una:s o
auotum 1 prasen! when the mesating proceeds 1o businesi. The
quorym necesiary for the holding of ony general meeting shaofl be
tueh of the member: anfitied o vota in perion or by proxy, o
togaiher for the lime being. reprétent 50% of the total vates ol all
memberns of the Association enfitied (o vote: for the fime baing
save lhat not less thon 3 membars must be personally pressnt and
provided further that during the development pearicd. the
daveloper is represenied of such meesiing.

It within 30 minutes from the lime cppointed for the holding of a
genaral mesling o gquorum s nof present. the mesfing. if
convenad on the reqguishtieon of mambers, shall stand adiournad for
another 30 minutes, and il of such odjourned mesating a guorum is
not present, the mambers present shall be o gquarum,

AGENDA AT GENERAL MEETINGS

In addilon o any ofthar matters regquired by this constitullan t& be deall
with at en annudl general meeting, the lollowing matters shall be deait
with ot evary onnual general mesfing:

251
25.2

25.3

254

25.5

the consideralion of the chairparsen’s repor!:
the composition of the frusteas commiites;

Ihe consideration of any olher matters roized a! thea meeling
including any resalutions propoied lor adoption by such mealing
and the voling upon any such resclutions:

the considarolion of (he balonce thes| of 1he Atociation for (he
last finonciol year of the Associotion praceding the dote ¢of such
mealing

the consideralion ol the repart of the auditars:
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27.

25.4

25.7

T

ine considaration of the total levy |as referred lo In clause B) for
{he caolendar yeor during which tuech annual general meeling
takes glace: and

the consideration and fixing o! Ihe remuneralion of the ouditors
far the finonciol year of the Associaotion préceding the annual
genargl meeiing.

PROCEDURE AT GENERAL MEETINGS

26.1

262

26.3

26.4

The chaoirperson sholl preside os such ot all general meefings.
provided thot should he or she nol be presant within 5 minutes
after the time appeointed for the holding thereol, then the vice-
chairparson shall oct as chairpenon of such meeting. provided
further that should the vice-choirperson dlso ndl be presant within
5 minutes of the Hime appointed for the holding of such meating,
then the members presen! ol such meefing entified 1o vole. shaoll
vois lo oppoint o cholrperson lor the meetling, who shall
thereupon exercise all the powers and duties of 1he chairperson in
rélation fo such masting

The chairperson may, with the consent of any general meeting at
which o guorum iz presenl |(and i 3o directed by the mesting),
adjourn o mealing rom lime o time gnd rom ploce 1o place, but
no business shall be tronsacted of any adjourned meeling other
than the business which might hove been fransoctea al the
mesting rom which the odjournment {ock placa.

Whenever a meafing it adjourned for 10 days or more, nollce of
the udjnurnﬂd mesting sholl be givan in the sama manner ai of an
gfiginal meeting. Save o aforesalid. the members sholl nol be
entitiad 1o any notice ¢of odjgurnment, or of the buliness 1o be
fransacted at an agjourned mealing.

Except os otherwise provided for In this consfifution, all general
mealings shall e conducled in odccordance with generally
accepied proclice,

PROXIES FOR GENERAL MEETINGS

27

A membar moy Bbe représenied ol a gengral meesling By o proxy.
whp need nol Be o member of the Associaolien. The Instrument
appoinling o proxy sholl be in wriling signed by the member
concemed or such member's duly aulhotised agent in writing, but
need not be in any porliculer form, provided that where a

144
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27.2

27.3

274

28
-

mamber is more than one parton, any one of those parsont: nmmoy
dgn the instrumen! oppeinting @ proxy on tuch member's behall,
where a member I§ a company. the soms moy be signed by the
chajrparson of the board of directors of the company or by its
secretary, and where an Assecloilon of persons by the secretary
inereol,

The instrument oppeinting o prexy and the power of attemey or
ather aulharity (it any) under which 11 is signeg. or @ copy cartified
by o commissioner ol oaths ihereol shall be deposited atf the
office a! any fime pefore the fime appointed for fthe
commencemenl! of IThe mesiling. or adjoutned meeling. at which
the perton named In the instrument !5 proposed o vole. HNo
instrument oppoinfing o proxy shall be valld offer the expiration of
12 months from the dote of its execution.

A vole given in accordance with the terms of an instrument of
proxy shall ba valld noatwithstanding the pravious death of the
principal or revocation of tha proxy, provided thatl no intimafion in
wrifing of the degth or revocallon sholl have bean recalved by
the truslee commitiee ol leas! one Hour before the fime tixed for
the holding of the meaaling.

Should g member be absent from the recorded domicillum
address which the trusiees may hove for such member, lor o
continuous period In sxcess of & months. o proxy must bes
gppointed by such member prior o such meambat's absance In
occordance with clouses 27.) and 27.2 gbove. foling which o
member thall not e antitied 10 vole, ol any spacial genaraf
meeting, collad during such memDer's oosence.

VOTING AT GENERAL MEETINGS

28,1

Al evary gensral meoeting, avery member In persen or by proxy
and entitied to vota shall have tha loliowing voles:

28.1.1 where the member (s o parson rafarrad to n clauvse 4.1,1
above. one vole lor each single residantial ert ownad by

tuch member

28.1.2°  whare fhe member ik o properly owners' asociolion
refarrad 1o in clowse 4,.1.2 ebove, The number of voles
egual fo the number of single residentiol erven In such

mamber's precinct aevelopmsent;

- Bl
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28.5
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281.3 where the member it o body corporate ralened 10 in
clguse 6.1.3 gbove, the number of voles equal fo the
nymber of sectional titie units In the sectional title

scheame in respect of such membar:

28.1.4 the developer shall hove the number of votes equal fo
the aggregate number &1 vyoltes held by &l memibers
raferred to |n clouses 28.1.1 te 28.1.3 (both inclusive)
plus one vote,

tove as expressly provided for in this constitution, no penan othar
than @ membear duly rEgiﬂEireﬂ. and who sholl hove paid every
lavy and other amount [if any] which shall be due and payable to
thé Association in respect of of arising out of his meambearship, and
who 15 noT under suspension, shall be.antlileg 1o be presant or 1o
vole on any guestion, either parsonally of by proxy, al any genaral
meaating.

At any general meeling any resclution put te the vols of the
meating shall be decided on a show ol honds unless the
chairparson detarmines iho! the relevon! decision be foken on a
poll or uniess 0 poll s demanded by any mamber,

In computing the mojority on the poll, regard sholl be had to the
number of votes cost for and againg! the resoliution.

An ordinary resalution [thai 5 a resalution other than o speciol
resolution) or the amendmeant of an ordinary resclution, shall be
camed on g simple mojanty ol all the vwolei codl thereon, and an
gbstention shall not be counted o5 o vote for or ogoiml the
rasolufion i guestion. In Ihe coie of an sguality ol voles, Tne
chairperson of the ganeral meeting shdll Be antitied ta a casting
voieg in adcition to his or her deliberalive vole,

Uniess any member present in person or by proxy al a ganerag)
meaating sholl hove obiecled 1o ony declarallon mode Dy he
chaltparson of tha meealing o to the resull ol any voting al the
meeling, or lo the propriety of volidity ol the procedure ol such
rmaating. such deciaration shall be deemed 1o be ¢ frus and
corract statement of the voling, and the meeling shall in ol
respects be deemed to hove been properly ond valialy
conitituted ond conductied, ond an entry in the minuiat 10 the
aftect that any maoflon hot pean carfed ar los!, with or without o
record of the number of voles recorded in fovour of or against
such motion, sholl be conclusive evidence of the vole so recorded

14
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i sugch entry conlorms with the declaratlien moda by the
chairperson of the mesling at o the resull of any voling ot the
meefing. The choirperson al fhe mesiing shall be ohliged 1o
announce the resull al any vating sithar at the meeling or as soon
o3 reasonably possibie thereof,

29,  SPECIAL RESOLUTION

2%.1 A resolution by the Association snall be a special resalution |l af a
genardl mesiing of which not less than 21 clear days' nolice has
bean given specifying the Intantion 1o propoie the tesoiution as a
speciol resolution, the terms ond effect of the resclufipn ond ths
reasons lor it ond at which members holding In ogpregate not less
than one-fifth of the total voies of all the members entitiad to vote
thereat, are preien! in parson of by proxy, the resolution hos basan
passed by not less than 75% of the total votes 'o which the
mambers prasant in person or by proxy ara entitled.

2.2 Il l=ss Ihon 20% of the loiol votss of all the member: eniltied 1o
aitend the meeting and fo vale hereal are preseni of
reprasented at a meesting called for the putpose of possing o
special resolufion, the mealing shall stond odjoumnsd lor 30
minufes

293 After the expiry of the :aid 30 minule period, the members who
ore presant (n person of by proxy ond ore entilled fo vols may
dagl wilth the bGusiness !or which the cngingl mesling was
convened and a rescluiton possed by not (ess thon 75% of the
toral volaes of all the mempber: presant of represented al such
mesating shall be deamed to be 4 special resclufion even | less
than 20% of the tolal votes gre repiesented ofter the axpiry of tha
said 30 minule period.

30. OTHER PROFESSIONAL OFFICERS

Sova g5 specificolly provided otherwiie In this consfilution, the frujtee
comimiltea sholl at all times have the rghls 1o engage on behall of The
Assaciation. the services of occountants. auditors. otfomeys, odvocates.
orchitects. enginesrs, any other professional person or firm and/or any
oitier emplovesls wholsosver, [oF any r&0sons thought necassary by the
trutfes committee and on such lerms os the frusies commiltee - shall
decide, subject to gny of the provisions of this constltution, provided that
any sxpanditure ncurred In respeact of the above, shall not exceed 5% of
the tgtal annual levy for the year In guestion uniess authorised by o speacial
resolution,
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ACCOUNTS

3 The association in general meeling or the Irusies commiiies, may
from lime 10 lime moke regsonable conditions ond régulations as
o the timeg and manner of the impection by the membars of the
agccounts ond books ol the Associafion, or any of them. ond
subject 1o such conditions and regulafions. fhe accounis ond
books of the Asmsociofion sholl be open to the inspection of
members at all reasonabile times during normal business nowrs,

312 Al sach annual genaral mesting the fruslee commities shall iay
before the Assodiotion o proper Income and expenditure occount
for the iImmediaiely preceding financial year of the Associafion, or
in the cose ol the first gccount, for the peried since the
incorporation ot the Associalion, together with g proper bolance
shee! made up as at the lost financial year end of the Auociation,
Every such palonce shee! shall be occompanied by proper and
extensive reporfs of the trusles commiifes and the audilors it
gppointed. and there shall be oitoched lo the notice sen! to
meambers r.'_qnvsning each annual general masting, at sef forth In
clouse 23.1 above, copies of such accounls, balance sheet and
reports and of any ofher documents reguired by law fo
occompany the sams.

31.3 Should the trustess or the majority of the membaers 0 regulre. the
accounts of Ithe Associotion sholl be sxomined ond Ihe
cormactnass ol the income and axpendilure account and balgncs
thests ascartained by the auditors of 2ot once o yaar.,

SERVICE OF NOTICES

32.1 & notice shall oe in wriling and shall oe given or served by the
Agsocialion upon any mamber, eifner personally of by post in o
prepdid ragisterad [etter. propery addresisd 1o 1he membear of
the oddreis ol the erl owned by such member,

2.2 Mo memoer shall be 2nlifled 10 nave a nolica sefved an him or her
al ony adadress no! within the Republic of Soulkh Alnca. bul ony
member may reduire fthea Aisociaglian. by notice. fo recerd an
address. wilhin the Republic o 3outh Africa which shall be
desmed fo be hiz oddreis lor the puwposa ol the service of
rctices.

32.3 ary nolice by post shall be desmed ta have bean terved al the
fime when the Iefier contoining the ome was posted, and In
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proving the giving of the nolice by pos!, shall be sullicient to
prove (hal the letter contoining |he nofice wos Droperly
addressed ond posted

The dgccidental omission to give notfice ol o masting 1o. or the
non-receipt ol nolice ol a meeling by, any person enillled to
receive nolice shall not invalidote the procesedings of thot
meeting.

INDEMNITY

331

J3:2

33.3

All trustee members tholl be Indemnifisd out of the funds of tha
Association agains! any liobilifies bono fide incwrred by them in
their raspective soid capocities ond in the cose of a rusies
member, in his capogily os chairpefson or vice-chalrperson.
whelher defending any proceedings. civil, crimimal of othénvize. in
which relief Is granted lo.gny such perion/i by the court.

Every frustee membear, every servant, ogent ond employvee of the
Associafion. shall be Iindemnified by the Associclion agains! |and
It shall be the duty of fthe hustes commiltes oul of the fTunds of
the Assoclation to poy) aoll costs lotses and expenses [including
troveliing expenses) which such person of persons may Incur or
become loble for by regson of any contrac! entéred Info. or any
act of deed done, by such person or parsons in the dischorge of
any of his/Iheir respective dulles. Incluging in the case of a tiustes
member, his duties as chairperson or vice-chairpersen.  Without
prajudice to the generality of the above, fne Associgtion shall
specilically indemnify every soch person agains! all losses ol
whatsoavar noture [ncurfed: arising out ol any bond lide ocl. deed
or lettet done or wrillen by him |ointly or severally In connection
with the discharge of his dulles. provided that any such ocl, desd
or letter has been done or wrilten In good lalth.

A frustes. member shall nol  be lioble lor the acti. receipis,
rneglects or defoulls of the auditors or of any of the other frustae
members, whather in thelt copacities o3 frustee member: or o3
chairperson of vice-chalrperson. o lor any loss or expenis
sustagined or incutred by the Amsociation through the insufficiency
of deficiency. of tile 1o any property ocquired by the hustae
committée for or on penaolf of the Associotion, or for the
rsulficiency or deficiency of any securify in or upon which any af
tne monies of the Aisgciation shall be Invested. of lor any lass o
damage arising from the insolvency or tortyous ¢t of any persan
with whom any monies, tecuritiss or effacts thall be deposiled. of
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for any loss or damoge occeasionad by ‘any error of judgmen! or
oversigh!l on his. parl, or for ony ofhet loss, domage or misfortune
whatever which shall hoppen in the execulion of any of the dutiss
ol his afficefs ar in relation therato, unless the saome sthall happen
through lack of bana fides or breach of duty or breoch of frust.

Ho member sholl have any claim o any nature wholsosver
cgainst the Associotion ftor any los, domage of injuty which such
member may direclly or indirecily suller (even if such leos,
damoge or injury it coused through the neagligence of the
Association. the trustees, or any of the Associotions employees or
appointess] by reason of any laten! or patent defects on the
development [Including the common areas), ot fire on tha
development. or thalt ltoam the developmeni, or by reacsan of any
buliding, improvement or other structure within the development
being in o defective condition or slole of disrepoir or any
particular repair not being eftecied by fhe Associgtion fimeously
of al all, by ony person whalicevar, or for any purposa
whalsoever. or arising from ony other couse whotsosver, and
each member is advised, to tagke the necessary steps o insura his
or her interesi,

34, AREITRATION

a1

34.2

3.3

Any dispule;, queastion or difference arising ot any time belween
member or batweaan members and trysteeas out gl ar In regard lo:

3400 any mattars ansing out of this constitution; or

34.1.2 the rights and duties of ony of the parfies mentioned in
fhis constitulian; of

34,13 the interpretation of 1his. constitution,

shall be submitted 1o-ond decided by arbilration on 'nolice given
by any party to the other parties who are interested in the motter
in guestion.

aroitration shall pe heid in Cops Town informaolly and- ofherwise

Lupon the provisions of the Arbitroflon Agt Mo 42 of 1945 (o
amended or replaced from timea lo time| || baing intended thart I
possible 1 shall be held and concluded within 21 busin2si days
gfter il hos besn demanded.

iave a1 otharwiie ipecilically provided herein, tha Arbitrator shall
be. if the guestion In dispule is:
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34.5

34.4

34.7

34

34,31 primarily @n accounting matter - an independent
occoufitont;

34,32 primarily a legal motter « o procticing counsel or
otterney af not less than 10 yeors slanding:

3433 aony ofher motter - on Independenl and suitobly
qualified person appointad by the audilors;

ormay be agréed vpon balwasn the parlies 1o 1he dizpule.

I! ogresman! canno! be reoched on wheather the question in
gispute lalls under clauses 34.3.1, 3432 or 34.3.3 or vpon o
particular arbitrator in teems of clause 34.3.3 above, within 3
business gavs affer The arbitrafion has been demanded, then:

34.4.1 the President for the time being of the Low lociety of
the Cope o! Good Hope or ifs successor/s shall
defarming whether the guasiion in gispuie folls under
clouses 34.5.1,34.3.2 or 34.3.3 above: of

34.4.2 tha Prasident tor the lime being of the Law Societly af
the Cape of Good Hope sholl nominate the aroitrator in
terms of clouse 34.3.1 within 7 business days after the
parties have lailed to agree so tho! the arbitration can
be held ond concluded a5 saon as possible within 1ha 21
business doys referred 16 In clouse 34.2 above.

fhe oroitretor shall make nis oworg within 7 goys olter compighion
ol the arbifration ond snall in giving his aoward, Rave regord fo the
principles loid down In lermi of this congtilution. The orbitralo:
may-determing thal the cost ol the grbifration moy be poid ellha:
by cne ot aiher of the dispuling parties or by 1he Association g3 he
ir his sole discretion may deam fit.

The dacision of the arblirator shall be linal and binding and may
be mode an order ol the Cape Provinciol Divislan of the High
Court of Soulh Alrica or s succeassat/s upan the applicotion of
any porty to the arblirafiaon.

Hotwithitanding onything to the contrary contained in clauses
341 to 34,7 |poth inclusive)], the trustees shall be entilled to
instiiule legal procesdings on beholl of the Association by way ol
application. oction or otharwite In any Court having Jursdiction
for the purposes of restrgining or interdicting breaches of ony ol
Ineta provisons,

—_—
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AMENDMENTS TO CONSTITUTION

This conslitution. or any par! thereol. shall not be repeaied or amended.
ond no new rules shall be mode. save by o special resolulion adopted of
an onnual general meeting of o generdl meeling of tha mambet: and
wiiject further to fhe prior wrillen consent of the Council being cbtainea
lor the amendment of this clouse 35 and clauses 1, 2,3, 4, 6. 7.8, %, 11, 37
and 38 of Ihis conititution and subjaect further to the prior written consent
of the developer auring tha developmen! penod being oblaned for the
omendmen! of this clauvse and ciouses 37 and 38 of this constitution,

EFFECTIVE DATE

This constitution shall come into force when the fist =1 or sectional llle
unit within the development |or gny port thereol) Is registered in the desds

office.

STATUS OF DEVELOPER

Dwuring the developmen! period, the lollowing provisions shall apply in
oddition 1o the provisions of and notwithsianding anything fo the contrary
qnn'ln]n&din this censtitution:

3ra the devslopet sholl be ahtitied:

37.1.1 to nomingie and appoint the charpernson of the frustes
committes:

37.1.2  to g number ol vates egqual to the tetal number of the
votes of all members in ferms of clouse 28,1 plut | vote;

3713 to Impose any rules relating 1o the monagemen! of ths
devalopment from lime 1o time. o3 the developer may
deam (i, and 1o amend. amplily. subshitute ond/or oad
to any such rutes:

7.4 to make afl such omendments to the dasign guldelines
as the developer may in Its sole discration deam Bt

37.1.5 o f2quira that the hrustes commitiee enforces the rights
granted 1o It In tarms of this constitulion ogains! any
mambtar who In the opinion of tha developer L not
compiying with hiz obiigolion: as o mamber by giving
such member written nofice In which his loilure to
comply with theé particular provisions of this constitution

==
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i ‘delgiled ond calllng upon such meamber 1o remedy
such failute wlthin a prescribed period of nal more than
30 dayy, lolling which, tha devaioper thall be anfilled of
the sola co3l of thal membear o do dll such things as
moy be required 1o maintain such building and other
improvements on iy erd:

ar.l.é fo erect such signoge. flogpoles, messages and/or other
forms of notices or advertising on the development
inciuding the <common oareos. the privale ood areg
and/far the exterior walls [il ony] ot lhe devalopment,
tubjec! lo the regulatfions and by-iaws of tha Councll
apperigining 1o signoge from time to time;

37.1.2 to chaongs the nome of the Associotion trom lima o
fime 1o ony namsa which tha developar moy deam fli:

naither the trustee committes nor gny member of the Associatiaon
snall prevent or hinder in any way the developser from;

ar.2/ gaining occe:s 10 aond egress from the devalopment:
37.2.2 continuing any bullding operations ! the development;

provided that, affer the termination of the develepment perigd,
th& provisions af this clause 37 shall not be interpreted ot allowing
the daveloper accass onlo any ¢! lhe arven aiready transfammed 1o
o member unless 48 hours prior written nofice has been given 1o
the membsr concamed. The developer shall maks good ony
iubsequent domoge fo plonts. property or improveamants therean
11:-. the satistaction of the member. No mambst sholl be enfitied 1o
refuse the developer access || the reguired notice Has bean
given;

upon expity ol the developmant period, the rights of Ihe
developer In terms of the provisions of this clouse 37 shall
immediaiely terminofe ipso focto and no longer be of any lorce
ang alfect.

INCORPORATION OF FURTHER PHASES

The developer has a continuing and permanent intarest fo ensure that
certoin basic provision: ore enlrenched in perpafuity 1o eniure the WCcess
ol the development. Accordingly. nong of tha lollowing provitions may be
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deleted or varigd In any way in terms of clawvse 35 above. without the prior

writlen consenl of 1he davaeloper:

38,1

the devaloper hos the right o any fima and fraom fima o lime o
extend ar aller the orég of compasition ol the developmenl by
requiring the Associagfion fo incorporate info the development any
odditionol orecs from fime fo lime oz turther phoses of tha
development which the developer shall be enfilled o develop as
il moy geam fil;

shoulid ony further property be incorporoted inte  the
daevelopmenl. the devalopear shall be entitied lo reguire thot the
first and all subsequant ownars ol arven therein become owhars of
fhe Association in respect of thows pors-from such dale 03 tha
devalgper may determine, and on the some ferms ond conditions
as aore opplicable to the othar mambers of the Association. The
members shall be bound by any such reguiremen! of the
devaloper,

coD0o0
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ANNEXURE D

Dralt Constitulion of the Femnkioo! Eiigla Fracinct Property Dwnefs Associolion

[to be annexed]
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CONSTITUTION

FERNKLOOF ESTATE PRECINCT NO
PROPERTY OWNERS ASSOCIATION

o bady corparale asiobllthed
in terms of section 2% ol the Land Use

Flanning Crdinance [Cod 15 of 1PBS]



2

ESTABLISHMERNT IN TERMS OF STATUTE

The Properly Owners Associolion rafefred 1o on the cover poge of this
constitution is conslifuted oy o body corporate in terms of section 27 of the
Land Use Flonning Ordinonce [Ord 15 of 1985} (4 amended] In
gecordance with the condifions imposed by the Oversirand Municipalilty
when approving in terms of sechons 25(1) ang 42 of 1he saild orginance of
the subdivision of the land which comprises the precinc! referrad 1o on tha
cover page of thiz consfilution [“the lond”®) and shall come into existence
simultaneously with the regisiralion in the deeds office of the firs! of the
erven in the davelaomeni

INTERPRETATION
im this constitulion:

2.1 e Following wordis shall. unless the corntex] otherwviie reguires.
have the meanings haralngtter assigned to them:

2.1 “Association” means tha Froperly Owners Associglion
referred 1o on'the cover poge of inis constilution:

21,2 “aguditors” mean the guditors of the Association:

2.1,3 "butina:y doy” meons ¢ weskday othar than Saturdoyl.
Sundays ond public holidays:

214 *chairpenson” meany the choirpersion ol the trutles
commities:

z.1.5 "common aieds” maan Ihe 1olidwing:
2.1:5: all the privale rcagay within the develocpment;
and
2:1.5.2 all the privale open spoces within the

developmant;

.2l o any olher areafs which the board ol frustess
moy defignaie o common areas rom lima 10
tHme:
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2.1.4
2.1.7
2.1.8
2.1.%
2.1.10
2. 1.0
2.1.12.

and includes all common areos designated as such in
any lurther phase/fs ol ihe deveiopmenl,

"Council™ meons the Ovarsfrand sunicipality: or s
iuccessor/s in fitle:

"confractors: agreemen!” mean: the agreement 10 ba
grtered inte befwsen the Associotion ond any
construcior appointed lo construct an improvemsn! on
an arf wbstaniiolly in aoccordance with the specimen
controciors ogreemen!, which 8 available for Inspection
at tha offices of the developer;

"design guidelines” means (he design guidelines o
contrel all awpecty ol design and landscaping ol any
devalopmen! within the Fernklosi Eslate develcpmanl.
as amendad from lime Yo time in terms o the
constitition of the Farnkioal Esfiote Master POA of a3
reguired by the Council or ithe development taciitator,
a copy of the curreni dralf which i3 avaiioble for
nspection af the offices of the ceveloper:

*developar” means: Qvertrand Municipality which may
be repretanted by the gppointed daveiopment
toclitotor, Eobcov Joint Venture, 9 [0l weniure
petwesen Coavcor [Proprietary] Limited [Registration No
1994/008764107) and Rabis Propeirty Projects
[Proprimiary] Limited |Regittrgtion No 1990/001920/07),
ond includes it successorfs in. tille or ossign/s os
devaloper of the land;

“"devaloper trudtese” means g frusies appaintad by ha
devalopear,

"development®™ means fthe proposed resigenhial
devalopmen! establithed ‘or: o be establizthed on the
land, ond includes all such oddilional area/s as may be
Incarporated as lurther phoses inte the development in
larme ol clouse 41,1 below;

“development period”™ means the period from Tha
Incorporation ol tha Associofion untl all single
residenilal erven, sactional fille units and/or occupalion
rights |as Ihe cole mcﬁ' be} In the develcpment hove
beean sold. transferred and/for ceded (o3 tha cass may
be] by the developer, ingluding all such arvan s and



21,13
21,14
2.1.15
2108
20107
21,18
Fa AL
w120
21210
2.1.22
20,23
2.1.24

fighnty in respect of all luch addilionol ores/y a3 moy Ba
incorporated as further phases into the development in
terms of cloute 41,1 beigw;

“grven” mean the erven In the developmeni. and "art”
maans any one of them:

‘estate rules” mean the rules Imposed by the devaloper
or the fustess from time io time relafing to the
manageman! of the developmant;

“Farnkiool Eitole devealopmani™ mean: the propaity
development or developments on the lond known os
*fFernklool Esiate” tituata at the Hermanus goll courte;

*In writing” means writlen, prinfed or lithographed of
parlly ona and parlly another, and other moder af
repteseniing or producing wotds in a visible form;

“lond” means all the land torming part ol tha precinct
referrea 10 on the cover page of this consfitution:

“member" means o member of the Associolion ond
includes the developer in its copocity os such during the
deveicpment period;

*mambear hrustea” means g hustes appointed by the
members;

“month” means o colendar manth:

"octupation right" means o right of occupation In
respect of any dweling in the develspmeni which is
regitfered In the déeds office o1 o registered lile right in
terms of a retiremen! scheme of registersd isgsshold

right:
|

“olfice” means the registered office ol the Associofion:

“pracing! developments™ mean the developments
establithed or o be astablished on lhe precincis.2 1o¥
on the total lend comprising the Fermkloof Estoie, ond
"precinc! development” medns ony one of them;

"orimea rote” mean: a rale of inlerez! per annum which s
aqual 1o ine publithed minimum lending rate of intaretl
per annum charged By ABSA Bank. cormpounded

—
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2.2

23

2.4

2.5

manihly in arrears on the unsecured overdrawn cutrent
occounis of s modf fovoured corpoarade cllenis n the
privale secfor from fime fo fime. (in Ihe cose of a
dispute oi 'a the rote so poyabiae, the rate snall oe
carlitied by any manager gr gstisiont manager al any
pranch.cf Iha said bonk, whose cerlificale shall ba final
and binding on fhe partias);

2.1.25 “single residential arf” means an art In 1he developmeant
on which only one dwelling house Is lowlully permitted;

2.1,26 “speciol resolulion”™ meons o resclullon possed o 4
spacial gensral meefing in occordonce with the
provisions ol claouse 32 below:

2.1.27 “frusteas commitiea™ megns The boarnd of irpiteaz of the
Association:

2.1.28 “frustes" means: one of the rustes commiliae;

2.1.29 “vice-chairperson® meant the vice-cholrperson of the
frusies commities;

2:1.30 *vaar” means a calendar yaar;

unlest the context otherwise reguires, any words iImporting the
singular shall inciude the plurgl, gng vice versa and words
importing ony one gendsr anly shall inciuoe the other two
genders:

the headings 1o the respective clouses are lorf relerence purposes
only and shall nof be 1gken Inte occount in the interpreiction of
thess clouses:

whera consanl or approval of the ossociotion is required for any
act by o member, luch consent or approval shall be in writing and
duly signad Dy the Associalion. ond shall be given pror 1o the
mambar toking action:

reference o “lhis constitution™ means i consfitution ang all

rules, regulations and by-lows of the Assoctafion from time o fime ©

enforced,

F —
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FURPOSE DESCRIBING MAIN BUSINESS

The moin business of \ha Associalion @ lo carry on the promaoficn,
odvgncemean| and  protsction of the infereiis ol the members of the

Associglion fram tima 1o time ond the maoinienance and control ol the
common oreqs.

MAIN QBJECT
The main obiact of The Associotion is:
4.1 fhe confrol and mainfanance u\re'r:

4.1.1 all bulidings and/or struciures wilthin the deveicpment,
bu! excluding oll bulldings ond struciuvre: within the
development, in respect of which maoinienance the
Fernkioof Master POA i3 responsible;

4.1.2 all private ocpen $poces and privale roods.

4.1.3 all services. common londscaping, mgalion and
amenitles on the common aregs!

4.1.4 all other commeon areos designated os such by tha
frusies committes from iime 1o fime;

4.2 Ihe control over the compliance and enforcement of the Qesign
guidelines;
43 the promotion., advancemeant and proleclion ol the communal

and group Interests of the members genarally. Including security:

4.4 Iz toke tHia to the common orgds simullanscushly with the lrst
saparole registration of an erf;

4.5 o enter into services agreements with the local authority of any
athar authorilty or tupplier ol services in regard to the supply <
services in the development, including refuse removal and
sacurlly services,

FINANCIAL YEAR END

The financial yeor end of the Associclion Is 30 June ol =och year or such
other gate o the trustees moy declde from time to fime.



MEMBERSHIF OF THE ASSOCIATION

.1

£.2

£.3

a4

é:5

Membership of Ihe Associglion shall be compulsory for svery
registared owner of g single residential erl or ococupalion right,

such membership shall commence simultaneocuidy with registration
of such single residaentiolerl or occupation right (as the case may
be) into the name of the transleres in tha deads oflice.

Mambership ol the Aszaciation shall ba limited to:

4.3:.1 the raglitered owners ol o singte residentiol erl or an
occupation right provided fhal:

4.3,1.1 a panson who I enfitled to obtain g certificale
of registered tille to any singls residential erf or
occupation right shall be deemed to be the
registered owner theraot;

&.3.1 2 where any such owner 15 more thon oné peron,
-all the registared owners of a single residenfial
erl or occupation righ! sholl be deemed |ointly
aond  savaigily o be ona member ol the
Assoclgllen end nomingte one owner 1o
repreten! them ond vota ol meelings of thes
Association:

6:3.d the gcsvelopar in it copagily as sech gunng the
devalopment period.

When o membel cedies 1o be e regifared owne! of g imgle
razidential erl of on occupation fight. he or-she shall 1oso Focto
cette o be g member of the Associafion.

A membershall nel os entilled 1o:

&.3.1 sell or frangler o single residential ert ot occupation
right, unless |1 i o condition ol the sale andg transter that:

&.5.1.1 fhe fransteres becomes o membs=y al tha
Associoflon:

&£.5.1.2 the registration of transfer of cession |os the
cate may be) o such single residential ert or
occupoilon  right Into the name ol that
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transteree sholl ipso focfo constlivie the
transfares as g mambper of the Association:

é:3.1.3 such member first obtgins tha writlen consant ol
fne Associglion which consent shall be given
provided that the purchaser. franstéree of
cessionary [os the case maoy be) of such single
residential erf or occupation right [as the cose
may be] ogrees In wrillng fo aobide by the
provistone ol the conttilution af the Association
Including all rules made by the frustess and/or
the devaloper in terms of this constitution, and
provided turther that such member has poid all
levies and any ofher amounis owing by him to
the Associaotion as of the dole of Iranster. or
cession: [of he case may be] ol wch iingle
residential ert or ocoupation right [0 the cose
may be including oll amounts payable In 1erms
of clauses 7.4 and 7.7; gnd |hat wch member
hgs complisd with all such member's cbligations
in ferms of the constifuficn.

&.5.2 withou! the prior writen approval ol the \rustees and
withou! signalure ol the contractors ogreement having
regaord to the design guidelines:

4.5.2.) grec! any new buildings and/or structures o! any
noture whotsoever on any el in  the
development;

6.5.2.2 maka any chonge: of allerafiony 16 existing
bulldings andfor structures on any erf in the
developmend, including chonget 16 The exlsing]
colour scheme

b & The approval of the trustess os confemplated In clouse 6.5.2 shall
only be given:

6.6.1 ofter detoiled plans of the proposad wark have been
wbhmittead fo the Irisfess. the architectural review
commiftea or ony other competeni petion|s] os
nominated by the fruslees rom time fo Hime |[who may
be on architect or archlisects registered with fhe South
Alrlcan Council ol Architecty of the Institule ol South
Affican Architects); ond



6.7

6.8

&9

6.6.2 the lrustees or their nominsef/s ore sofisfied thol the
proposad work |8 in occordance with Ihe design
guidaiinas for the putposes ol which the trustes:, the
grehitectural review commilles of such ofher nomines/s
shall be the sole arbiter anag thew decision shall be final
and binding on the member, subject to the right of such
membier to refar their decision to arbiiration in terms of
clause 37 below: and

&ob.3 the mambar hat mode paymen! of any costs which may
be ingurrad in obiaining this opproval. including the
costs of the frusiees or their nomines/s:

&.6.4 the memper has paid 1o the Irusiess o deposit in such
amount as the rusteas may from fime 1o lime detarmine
In their sola discretion, o securly fgr any domage lo
ony of the common areas which amaunt tholl be hald in
trust by the trustess subject 10 the provisions of clouse ¢
balow;

praovided the alorepeing shall not be |nterprated. as detrocting
from the sole and final respansibility of the Councll o approve or
reject buliding plans.

& member shall not wilhout the prior wntlen approval o the
frusieas e entltled 1o;

6.7.1 consolidate 2 or maore arven inte 1 arl: .0 member shaoill
remain liobla fgr the povment of levies in respeci of
goch of the erven which form par! of \he consalidated
arl:

&.7.2 siibdivide ancerf inlo 2 or more porhons: g membershall
be liable for {he poavment ol ievies in respect of each
new erf wnich shall come info existence o8 o result of

Ihe subdivition of the &l

The registered owner of o single resigential erl, g jectional tille
unit or on occupation nght moy not resign as o member al the
Apociolion andshall remain o member 1or ¥ [oRg S5 SUCh OWnNar
is the regitterad owner thersol,

The trustes commitise may, by reguiation, provide for the 1ssue of
a membanhip cerdlilicate. which certificate sthall be in-such lom
gt may ba preséribad by the trpsiss committes.



&.10

&.11

6.12

1@

Ite rights ond gbligations of @ membar shall not ba transferabila
and evary member shall;

8.10.1 fo the best of such member's abllity turther the abjects
and inlerasts of the Assoclalion: and

6.10.2 observe all Dy-lows ond reguigtions made by the
Avsosiollan or the frustee commilies:

provided that nothing confained in this constilution sholl prevent
o member from ceding sucn membear's rights in ferms of fhis
cornstitulion as security to the mortgcgee of the single resigential
erl. sectional title unit or occupation right of such member. as tha
case may be.

The developer or its nomineefs shall be entitled on behall of the
Association to sign all such documants as moy be necesidry In
order to enable The developer 1o give transter ol erven sold by the
daveloper to the purchoser thereof,

No member ceasing o be o member of the Association tor any
feason sholl, [nor shall any such meamber's execulol, Curaiors.
trustess or liguidators) have any claim upon or interest in the lunds
of gther property of the Aswpciafion, bul this clouse shall bs
withou!l prejudice to the righis of the Association to claim hom
tich member or hit &lole gony orreors of subicriplions of other
tums due from him 1o the Associotion af the fime of his so cagsing
e b2 o membar

8 LEVIES PAYABLE BY THE MEMBERS

7

The fruites committee sholl from time to Hime, impose levies upon
the member ol the purpose of meating all the expenses wnich
Ihe Associction hos incumed. of 18 which {he trvites committes
reasoncbly antficipotes the Associafion will be pul to by way of;

7.1 maintenances, repair, improvemsant and keeRing in ofger
and condition of tha common aregs including
landscaping. i1eweroge ftectment and lownship
setvices: and/fot

7.2 poyment of all rotes. refuse collection and other
charges poyable by the Associotion In respect ol the
common areas and/or lor the services rendered 1o it

'&3



.2

I3

i

7.4

11

P paymen! of all expenses. necessary or reagsonably
incurred In connection with the management of the
Associatlion. the common areas ond the Association's
affairs.

In colculafing- levies., the frusles commitles shall laks Inlo
account, incomsa, if any, eamed by the Associglion,

The trustee commities shall esfimole the amount which shall be
required by the Associotion to mes! the expenses during &och
yaar, togalher with such estimated geficlency (It any) a3 shall
result from the preceding yeaor. and shall impose a levy upon the
members equal o nearly a3 3 recsonably procfical fo such
estimated amouni. The frusfee commiftee may include in such
lavies an amount! 1o be hald in reserve o meel onlicipated Uturs
axpandliure ol of an annual noture. Evary tuch lavy zhall be
made payable by equal monthly ingtallments due in odvance on
trie first doy of each and avery succeading monih of such year,

The trustea commities moay from lime 1o lime impose ipecial
levies upon fha member: In respect of dll such expensss a3 ara
mentioned in ciouse 7.1 |which are not Included In any estimata
mode in terms of clouse 7.2], aond such levigs may be made in the
sum, of by such Instollments ond ol such lime or time:s i the
trustee committes shall think fil.

Any amount due by a mamber by way of g levy shall be o debt
due by such member to the Asiocigtion. The obligotion of o
member 1o pay a levy sholl Cease upon such mambar ceasing to
be o mamber of the Afiocialion, withou! prajudice 1o tha
Associafion’s right 1o recover armear laviés. No ievies paid Oy O
member snall undsr ony clrcumstonces be repayable by tha
Associotion upon fug of her caasing 1o-be a membDar, A MemDers
succeaitof in fitie fo o singie residential erl. sactional title unit or
occupation right (os Ihe cose may be| shall be llable os from tha
first day of the month following tha date upon which he or she
becomes ¢ member pursuanl 1o the hransler therest. 1o pay the
lavy attribufable therato,

The monfhly iavy payocble by the members on the first doy of any
month In lerms ¢l clouse 7.2 above sholl ke poyoble ond
agpporlloned al the first day of any month shaoll pay the same levy.

Upon any member [“the seling member”) selling his or her arl or
accupational figh! [os the cose may be), the selling member shall
pay lo the Ausocialion an omoun! aguol fe 0.25% of The purchase



7.7

78

7.7

7.10

12

-

price (exclusive ol VAT, il any| at which the selling membsr sold
tis &r her eff of occupational right (o3 the case may be), or such
ather portion of the purchase price a3 moy be isiclved by the
membears from lime fo lime by special resolufion,

The amoun! payabie by the safling mambear in lerms of clouwse 7.4
shall become due and poyoble upon registrafion of hransler or
cession [os the case moy be] of tha seling member's erf or
occupational right inlo the name of the transfaree concerned.

A mamboer shall make poyment of the monthly ievies by virfue af o
debil order digwn on tha member's banker,

The developer thall nal be ligble lor the payment ol ievies in
respec! ol any unsold erven on the land &ar in respect of any
uniold erven artsing from the subdivision of the proparties refarred
to In claouse 41.1 below,

The (rustee commiftee sholl o! oll times ensure thot the
maintenance ond control o the common areq: and the
expenditure incurred in respec! thereo! |5 carmied oul In a mannear
which Is fair ond sguitable to all the members of the Associofion,

Mo member :hall be enfilled fo any o the privileges of
membership including voting of any mesting unless and until he
shiall have pald avery subsctiption and athet sum (it any) which
shall be dua ond poyable 1o the Associclion in raspect of his
membpersnip theraol.

DESIGN GUIDELINES

8.1

8.2

all bulldings and other struclures within the developmeni be
wiject to and comply with the provisions ot the Fernkion! Estate

design guidsalines.

Subjact ta Ihe rastrictions Impoied or directions given al a genatal
mesating of the Farnklog! Estale Master POA and subject 1o fhe
prior writtan opproval by the Council. the ruzstes commilles o
the Fernkloo! Moister POA moy from lime to lime omend, aomplify.
wwhafitute or add to the provisions of ihe Fernkioo! Estole design
guigelines. Any such amendment. amplificalion. substitution or
addition . shall be wbjec! o o resolulion passed by the truslees
holding no! less thon 75% of the tolol voling rights of the Trustees
ol the Fernklool Master POA,

==
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8.3

13

in the event of any of the provisions of the design guidelines being
amended. amplified. iubstitvied or odded lo. and such
amendmen!. ampiification, substitulion or addition, In the opinion
ol the ifrustee commities. motaericlly offects any turther
davelopment within the developmen! |or any parl thereol). the
trustee committee of the Femkioot Estate Masier POA shall give
wiritten notfice of such amendmenl. ampllification. substilutlon or
addition lo. inter glia. the Associolion. Upon receipl of such
written nofification, the Assocciaflon shall by writfien noftice intorm
Iha members ol such amendment, amplification; jubstitution or
addilion,

9. DEPOSIT FOR DAMAGE

.1

9.2

2.3

Each member shall, when submitfing to the trustees of the
Femkioo!l Estate Maiter POA for cpproval tha delalled plans for
the comstruction of any bullding ond/or Improvemenis. or
alterations of oddilions (o exisfing improvements n  the
development In lerms of clauss £.4.]1 above, pay fo the frustees o
deposit in an amount to be determingd from time tg time by the
truitees which amount! shall ba ratained by the frusteess in frust
untll completien by the mamber and/or s contracion of such
work, the |nterest on which deposit sholl ocorue to the
associatian,

Upon completion of all such oullding ond other octivities, the
trustess ol tha Farnkloo! Esfate Maoster POA shall il they dre
satisfieg that no domage hot bean effected by the member or
any ol 15 confroctors. to the common gregs and/or landicoped
gregs wwilhin the developmen! ong fthal the work hos Ssen
construcfed in occcordonce with duly opproved plons. relegse fhe
building deposil to the mempe:. excleding any inferes! thereon
which will acerue to the Fernkloof Estala Master POA less any lines
or penollies poyoble in lerms of the controctors agreament,

In 1he event! of any |landscoped Oreg andjor Ine common araos
having domags due fo such 'work. the member shall within |5
davi ol having been regueifed to do'so In wrillng by the fruilaes,
rectify the damage to the salisfoction of the trustees, lailing
which, tha trusiees shall be entified to eppoint an independent
contracior of coniroctors to repair the damoge and the amouni
paid to the trusteses os a bullding deposit shall be utilissd to pay
all costs of such repair. |l the cmouni poid 1o the frustees of the
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Fernkioot Estate Master POA os o bullding deposil s not sulliciant
to cover the cost of such repairs. the trusiees shail be antilied to
recdvar tha shartiall Iram 1he member,

{u ERECTION OF DWELLING

10.1

10.2

10.3

Any member wha fgils to complate the dwelling a: pear the
approved plans on such member's erf.

10.1,1 within 3 years agfter \he daole of regiztration of |he first

transfer o such e hrom the Councli to the firs)
ransferae: and/or

10.1.2 willin 1 vear after the commencameant ol the works [n
respeact of or incidantal to the erection of the dwalling

such member shall pay in respect of each month of delay of
completlon of the dwelllng, o monihly penalty lévy o the
Association in an amoun! of the current monthly levy muifinliea by
4,

The pendlly lexyy shall b2 pald In addillen o the levy payvdble by
ihe meaember in ferms of clouse 7, ond In the svenl of o dispule
arising os to whethar o dwelling Is completed lor purpoies ol the
provisions of this clouwse, the chairpsmson shall defermine such
dispute and his or her decision shall be fingl and binding.

The frustess shall be antitled 1o

10.3,1 parform such octs a3 ore necessary lo occomplishy the
purpotes expressed of implied herein, which acis shall
Inciude, inler aiio, the examinaticn gnd endofsemeant of
the relevant building plams a8 are fecessory for any
consfruction. renovation andlor dilerotions within the
FChEme;

103.2 oppoinl such odvisors o3 are necessary to wCrulinize tha

relevant pigns referred fo nerain;

1033 impose g soruliny fee on members for 1ha services as
marfioned harsin
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10.4 ihe provisions of this clawse thaoll not be gpplicabie in relation 1o
any of the woiks lo be undartokan by the devaloper prioe lo the
complation of the scheme.

DEALING WITH THE COMMON AREAS
MHeitner the whale nor any portion of the comman areas shall be;

1.3 sold, lel. aollenaiad, otheiwise dispossd of, subdivided or
fransferred; or

11.2 mortpaged; ar

113 subjectad lo any rights. whathar regisiered in o deeds ragistry or
not. of use. occupation or servitude, (save thote enjoyed by the
mambers in lerms hersol gnd any serviludes in lavour of the
Council os reguired in {erms ol any condilion of wbdivision):

without e spacific prior wrillen consan! of tha Council ond the tancilion
of a speacial resolution of the Association [and ne member shall be entilied
io’ ynreasonably vote against any such special resolution which may be
propoied), of

11.4 puilt upon, improved of enhonced in volue by the construction of
bulldings. arections. laclilties or amenities, withaul tha sanctlion of
a speclal resaluilan of the Associoblion, sove ond except for the
construction of the gatehouse, ony storeroom/s, and/for any
consfruction relating to the slecirical substotion ar tronstormer,
the construction ol the privaie rood and the londscaping of the
privale opean spaces.

RESFONSIBILITY FOR THE COMMON AREAS

12 The Associolion shall taks fitle to the common oreos in aoch
phase simuitaneously wilth the first separaofe regisiration of an erf
In such phose.

12.2 The Associotion ocknowiedged that the Councll shall nol be
responsible for, and the Association shall be solsly responsible for
ine care, repair, mainfenance, cleamng. ypkesp, IMmprovamant
ond property control o] the common oraas, all services therein
gnd any structure or thing erected on of confained themin,

ingluding the privaie rood and parking thersof.
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VERGES AND CARRIAGE CROSSINGS

The regisisred ownet/s of each erf shall ot such owner's cost contraoct ong
Mniain:

13.% the carfioge crossing between his or her arf and the rood;

13.2 the |andicaping, grass. plants and flowers on tha varges between
such owner's erf ond the rood andfor any other adjoceni
common area/s:

and shall at all times keen Ihe cariage crossing and the varge in a clean,
neafl and ligy condilion.

ENCROACHMENTS

14.) It 5 recorded that the arven which are slfugled on the oufer
perimeter of 1he gevelopment and on the ouler perimeter of any
turther p_‘_uvmnpmﬂni!: which might loke place on the properiies
referred to in cloute 41,1 sholl be subjec! fo tha fellowing
encrocchments in lavowr of The-Association:

P4:7.1 the ereclion of ouler peameter wallsHences within the
boundary of the ernven,

14,1.2  the installafion of security communication ducts on the
ouler parimater wolltftence: ond the nstaliation of
manholas.

4.2 The Associglion shaoll have the righl of access o Ihe erven
referred 10 in clouse 14,0 for the purpose aof the Installation.
upkeap, repair and mainianance of the encrogchments retarad
toin clouse 14,11 ond 14,12 obove,

ESTATE RULES

151 The lrustess and/or the daveloper may from time 1o hime,. but shall
notl be obligea !o do 10, maoke rules falaling fo thea manogement
ol the develocpment, all o which rules shall be binding on The
membears. '
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15.2 The trustees are empowerad 1o omand. amplily, substtitute or
repanl any such rule lintar oila the rules relating 1o the design
guidalines: and the coniroctors agreamant) with the approval of
nat less than three {ourths of the trusfees. In the absence of such
opptoval, any trustes shall be entitled to call o ganeral meafing
where the proposed change fo svch rules snoll be voled upon in
larms of clouse 31 balow,

SIGNAGE

Mo mamber other than tha developer thall be enlifled at any fime(s] 1o
erect any signoge. llogpole, message ond/or other form of nofices or
ﬂﬂ?ﬂl‘ﬂ!-l!l‘lg wilhin the developmant [whathear on suth membet’s arf or ot
any other place]:

14.1 during the development period, without the prior written consent
ol the developer which may withhold lix consen! for ony readion:
and (heraafier

14.2 without the pribr written consent of the Association.

MANAGING AGENT

i7.1 The frustees sholl appeinl o monaging agent from lime 1o lime 1o
contral, manage and gdministet the common properly and to
exarcise juch powers ang dulies gs moy De enfrusted to lhe
monaging ogent!, including the power o collect levies and to
appoint g superviior,

I7.2 The deveioper shall be enfitied to appoinl the monoging agent
for the davalopment! period of for a peried of 3 yeors oltet the
astablishment of the associafion. whichever period Is Ihe longest.
which oppointment shall be vaiid and binding on The Associalion,

17.3 The Asscciation nereby Irevocably appoints the gevelopmant
fociiitator in ream suam with power of substitution to be his or her
lewiul attorney ond ogen!, to appeoinl an his or bet beholl a
managing agen! for the developmen)l. and lo sign all tuch
documents and do all such other things a5 moy be nacawsary of
gesirable fo give ettect to any sieps igken by the development
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lociiiiotor in pursuance of the rights ond powsers which it may
hawve auoagent In ferms of this Slauze 17.3 or gl comman [ow.

18,  RULES AND CONTRACTS OF THE ASSOCIATION

18.1

18.2

18.3

Sublec! fo ony restriclions imposed or direclions glven ot a
peneral meeting of the Associotion and subject 1o the conditions
Imposed by the Councll In approving the rezoning and subdivision
ol the land. the trustee committes moy [but shall not! ba obilged
1a] from lime 1o fime:

|8.1.1 make rules bul govearning. infer alia:
18.1.1.1 the management of Ihe development;
18.1.1.2 the mamber's rights of wvie, occupation and

enjoymeant of the commaon dreas:

18.1.1.3 the externol oppeorance of ong the
mointenance of tha common oregs and the
ouiidings o other Improvemenis erected
theraon:

18.1.1.4 the araction of any bulldings and/or structures af
gny nalure whatsoever, and the alterahion,
modification ond renovation to such buiidings
and/or sfructures-on he common areds:

18,1.2 enter into ogresmentjs] wilh Ihe focal authorities
governing tne maotters sef out in ciouse [8.1.1 ong ony
ofher incicenial matters

I the avanl &l & confliet Betweaen any fule made A tafms &l
clguse 8.1, ond any the provisions of the constitution ot the
Ferncioo! Master FOA [including any ruies and guidelines mage
hereundar]. the provision: ol the constitution of the Farnkloot
Master PQA [including any rules and guidelines mode heraunder)
shail prevall,

Eoch membear underfakes 1o the associglion that such meambar
will comply wilh:

1835, | the provisions of this constitulion;
183.2  the design guldelines referred 1o In clouse B above:;

18.3.3 any rules rnade in terms of clouse 18.1.) abov
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18.4

18.5

BREACH

170

18

18.3.4 any agreameni{s| retarred o In clouse 18.1.2 insofar as
those agreements may directly or indirectly Iimpose
obligaftons on such mamber;

18.3.5 the provisions of the constifulion of the Fernklec! Master
POA [including any rules and guidelines made
hareunder);

18.3.8  ruizs made by the Hermanus golf club from fime to time
in respec! of th&e occess to tha goll coule,

in the saven! of any breach by person of the household of. or guest
of lessee of o membaear, such breach shall be deemed 1o hove
been commilted by the member itself, but withou! prejudice lo
Ihe agloregolng: the frustes cammilies moy (oks or couis fo ba
laken such steps agains? the person octuglly committing the
bregch, o3 the trustee commitiee may In ifs sole discrefion deem
fit.

All officials, smployess ond confrociors employed by fthe
Associgtion. local authority, any publlc sarvice company. the
developer and/or development lecilltator shall, ot all times, hove
regsonable access to the erven and commaon afen: for purposes
ol Insbecting and/or mainfaining all service:s supplying and/or
froversing any part thereol.

Should any membar;

19.1.1 fall to poy on dus dote any gmount due by thot
member in terms ol Ihis constitufion or any regulalien
maae thereunder and remain in defaul! for more than 7
days after being notifisd in writing to do sa by the
trustees; or

19.1.2 commit any other breach of any ol the provisions ol 1his
constitution or eny regulation made thersunder and lall
to. commence remedying that breach within g penoed of
7 days atrer the receipt of writien notice 1o that elfect
by the trustees and compiete The remedying of sucn
breach within a reatonabla time!

=
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19.3

20
-

-

then aond In- eithersuch: evenl. tha frustass-shall -ba entilled on
behall of tha Assoclation, withoul prejudice to any ather righis or
remedies which the ltrusfess or the Associotion or any other
meambar moy hove In law, ingluding the right o claim damages

19.1.3 to  institule legql proceadings on behall of the
Association againi such member for payment al such
overdue amount or for performance of that member's
obligations In 1erms of this constitution or any regulation
made thereunder. as the case moy be. of

19.1.4 io wspend all or any services lo the eff owned by thal
membenr and/or

19.1.5 in the cosa ol clavse 1F.1.2 above, fo remedy soch
bregch and immediately recover the tolal cost incurned
by the trusiees or the Associafion in so doing Irom such
mempber,

should the trustees institute any legal proceedings againsl any
meamber pursuan! to a breach by that member of thizs constitution
or any regulation mode thereundsr, then withou! prejudice 1o any
othar rights which the frutlee: or the Associollon ar any other
membet may haove i low, the lnusiess shall be enlilied (o recover
from such membar all iegal cosls incurred by 'he lrustees or tha
Associgilon, including ottomey/cllent charges, trocing tees and
calisglion commisiion.

Withou! prejudice to all ar any of the rights the trustees or the
Associgllon grantfed under this conshitution, should any membar
fali & pay any amount due by fhal member on due dale, then
wch membear shall pay inieresi thereon ol the: puplicly guoted
prime rate plus 4% coiculated from the aue aats for payvmean? unil
Ine aciual data o payimant of such amounl.

TRUSTEE COMMITTEE

20.1

20.2

There snall be g boord of trustees of the Association which shall
consist of nol less thon 3 and no! moare: than 7 members.

Beaty  frustes: mus! bBe o member al the Associgfion o an
autharised representative of the member where the meambear i1 nod
dg-notural person,

The Hustees gl tha Associotion skall tar the davelopment penod
be divided Into two cloites, nomely developsf iy 3y ongd

L 3
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20.4

20.5

21

- =

membe! ustee:, Upon expiry of Ihe developmant period thema
shall only be member trusfess,

Duting the development period, |he majorily of the hustees may
be gppoinled by the developer ond the remagindar of the trustess
sholl be appaointed by the members provided that after the
geveloppment perled, all trustees shall be ocppainted by the
members.

Untll the first trustees of the Associofion are appointed, the
develapar thall be sntitied to carry oul all the funclians and
duties of the trusiess in terms of this consfitution,

REMOVAL AND ROTATION OF TRUSTEE MEMBERS

211

21.2

3ave a5 saf forth In clouse 20.3 above. sach frustes, excep! lor
Ihe developer trustees who snall no! be requited 1o rotate on an
annual basis. shall contlfuve 16 hoid affice until the annual general
meating naxl following hit said appointment, at which mesating
each trustea shaoll be deemed o hove refired from office os such.
and shall be sligible for re-glection o the trustee cammitise ot
such meating.

A trustes shall be deamed 1o hoave vacalted his ar her alllee as
such upon:

2130 his of her estaie Dbeing seguestraled. whether
provisienally or finally. of surrendaring his or her esiote:

21.2.2  nis or her making any arrangement or compromise with
nis or her credgitors:

21.3.3 s or her convielian for any office involving dishonesty:

21,24  his or her pecoming ol unsound mind or being found
lenatic:

21:2.5 his ar her resigning from such office In writing deliverad
to the secretary;

21.2:6 his ar har deatn:

21327 fis o her Lbeing removed from office by a special
resolution of the members.

provided that anything done In the capacity of o trusles in good
taith, by a person who ceases 1o be o frustes, shall fid wntll

174
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the foct tho! he or she is no longer a frusiee has pbeen recorded in
the minule book of the trustes committes.

Upon any vacancy occurring on the frustee commillae prior fo
the next gnnual genargl meeiing. the vacancy in question snall oe
fillad by o person nominalad by those remoining for e Iima
baing of the trustes committes. Whilst devaloper trusteas ore in
affice the remalning developer trustess shall nominate o person fo
fill any such vacancy In their numbar,

The developer may al ony lime ond lrom tima fo time remove and
replace any davaloper trustes at any lima on wrllten notice to tha
remaining hustees.

QFFICE OF TRUSTEES

22.1

22.2

224

The trustees shall oppoinl from omongst themselves, a chalrperson
ang vice-chairperson,

The lirst choirperson and the st vE:u—chn!rp&nnn may b
appointad by the deveioper. ond such office bearers shall held
their respective offices until the first annual general meating
following the daote of thelr oppoiniment, provided that any such
office shall ipso foclfo be vacalad by the trustes holding such
atfice upon his atf her ceasing 1o be g trustee 1of any reasan.

Within |4 doys of the holding of such onnuol general meeting, the
trustee committee shall meel and shall elect from its own number
the .chaolrpetion and vice-chaoimpsation who sholl hald. thalr
raspactiva offices unfil the annugl genergl meeting hald next alta;
their sd appoiniment, provided thal fhe office ol the
choirperson or vice-chaitpersoh shall ipso locio be vocoaled by
the trustes holding such oifice upan his or har ceasing:-to be a
trusiee for any regson. Mo ong trusies sholl bs oppointed to more
than one ol the oforesgid office:. In lhe avent of any vacancy
occutting in any of the oforesaid offices ot any fime, the frustes
cammilfes shall mest o appoint one of thelr number a5 o
replacament in such office.

S5ove oi olharwise provided in this constitulion, the chairperson
shall preside ol gall meetings ol the. trusiee commities, and all
ganarcl meelings ol members. and sholl petlorm all aulles
ingidantal to the olfice of choirperson and such other duties a3
may . be presciibed oy The rrustsa commifies or o memoers. aong
te dllew of refute 1o permil Invites: 1o speak Al sueh
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235

22.6

23

meeatings, provided however, thot any such invilees sholl nol be
enfitled to vole at any such meaeatings.

The vice-chalrparsen tholl assume the powers and dufies of (he
chairperson in the absence of Ihe chairperson, or his inability or
tefusal to act as chairparson, and shaoll perform such othar dulies
@3 may fram time fo time be assigned fo him by the charperson or
The trustes commities.

Trustees shall be anfilled fo be repoid oll reasonable and bana
fide =xpenses incumred by Ihem respeclively in or about the
performance of their duties as trustees and/or choirpersen, vice-
chairparson, as the cose may be, bul save as aforesaid. snall not
be enfifled to any other remunarafion fees or salary in respect of
the patdormance ol such dulles.

FUNCTIONS AND POWERS OF THE TRUSTEE COMMITTEE

23.1

23.2

23.3

23.4

Subject lo the express provitions af fhiyv constitution, the trustes
commities sholl manage ond control the business and affairs of
ihe Associofion. and sholl have tull powers in the maonagement
angd direction ¢l such business ond alfairs and. sove of may be
exprassly provided In this constitution. moy exerciie all such
powers ol the Aszociation, and do all such act: on bahall of the
Associofion os may be exercied ond done by the Association,
and as are nol by 1his constitulion regulred lo ba exercised or
dong by the Association in general meeting, subject neveriheless
la such regulations s moy be prescribed by the Associollon In
genergl mesating lrom time 1o time. provided thol no regulation
mode by the Associolion In general meeling shall invalidate any
prnot oc! ol the frustee commiliee which would hove bean valic
such regulation hod not been mada.

The trusiee committes shall have the righ! ‘o vary, cancel or
modify any ol Its decisions and reselutiont from time 1o fime.

The lrustee commities shall hove the right to co-op! onta tha
rusies commilies any member of membiers chosen by Il. A co-
opled trustes shall anjoy all the rights and ba subject o all The
acbllgations of the trustess l

The tiusies commitiee maoy, should |t so decide, investigoie any
ivspecied or alleged breach by any member of frusies ol lhis
constitulion, In such reasonable manngr as i1 sholl decide rom
time to time,
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23.5

24

The fruties commiiiee moy moke regulotion: ond by-lowi not
Inconsistent with this constitution, or ony ragulations or by-igws
prescribed in the Association in general masling:

23.5.1 oi to disputer genserally;

23.5.2 fof-the furtharance and promaotion o any &l the abjects
of he Association;

23.3.3 for the petier manageman! of the affoirs of he
Associabicn:
23.5.4 tor the advancemant of the Intarests of members:

23.5.5 for the conduct of trustee commiftes meellngs ond
paneral meatings: ond

23.5.4 to ossist I in administering and- governing Its acilviiies
genarally;

and shall] be entifled 10 cancel, vary or modily ony ol the some
from tima to fimea.

PROCEEDINGS OF THE TRUSTEE COMMITTEE

241

24.2

24.3

244

The trustee committee may meel logether lor the dispatch of
business, adjoum ond ofherwiie reguloie their meetings o3 they
think fit, subject to any provisions of this constitulion.

Mestingd ol 1he fuslee commities shall be held ot lecsl once
evary |2 months, provided thaot if all the trustees shall In wrlling
hove walved the above requirement in respect of o particular 12
months, then no mesting ot the trustese commities nead be held
for that penod.

The quorvm necessary for the holding of any meeting of fhe
trustee commities shall be 3 fruiless, provided that during the
devalopmen! period al least 2 developer trustess shall be
nacessary al all mesting: of trustees to lorm a guorum.

The chairperson shall preside o1 such-ol oll mestings of the trustes
commitles, provided thot shoulid ol any meeting of tha lrusies
commities the choirperson nol be present within § minutes affer
the time oppainted lor the heolding thereof. then the vice-
chairperson shall oct oy chairperson af such meeting, provided
turther thet should the vice-chairpatson also hot be present within
§ minules ol the time oppointed tor the halding of § meealing,

=
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24.5

246

24.7

24.8

those preten! of the trustess shaoll vote to appainl o chalmpetsan
for the meeting, who shall thereupon exercire all the powers and
duligs of the chairperson in ralation 1o such meating

Minutes shall bs laken ot evary frustes committes meeling,
although not necessarlly verpbetim. These minutaes shall be
reduced to writing without undue deloy aofter the meefing ond
shall then be certified correct by the choirperson of the meaaling.
All minutes ol rustes committes meesting: shall after carfification
oi aforesaid be ploced in o trustes commitiee minule book o be
kep! In accordance, mutafis mutandis, with the provisions of the
law relating fo Ihe keeping of minutes ol meealings o! direciors of
companies. The hhustes committee minute book shall be open for
inspection at all reasonable fimes by o lrustee. the oudifors, and
the mambers.

Al competen! resolutions recorded In the minules of ony trusies
commities meating shall be valid and of full force and ellect os
therain recorded, with effect fram Ihe passing ol such resolutions,
and untll varied or rescindad, but no resoclution of purporfad
tasolution of the trustee commitiee shall be of any force or effect.
or shall Be binding upon the members or any of the frustees unless
such resolution s competent wilhin the powers of the trusfes
commitleas,

Save as ptherwlse provided in this canstitution, the proceeding: al
gny trustee meeling shall be conducied in such regionobile
menner and form as fhe chairperson of the meating shall decide,

A tesolution signed by all the trustees shall be valid In ol respects
as if I hod been duly possed at o meeting of the trusise
commitiee auly convened.

GENERAL MEETINGS OF THE ASSOCIATION

25.1

252

The Assaciotion sholl within 3 colendar months aller each financial
year of the Associofion, hold a general mesfing ai IIs onnwol
general maafing. I oddilion o any other general mastings.
during such financial year. and sholl specily the mesting os such
Inthe nalices in terms af clause 24.1 below,

Such annual general meeting shall be held ot such fime and
place. whject 1o ths aleregoing provisions, o3 the tuitas
commities shall decide from fime e fime.
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25.3

25.4

25.3

All general meetings other than annual general meslings shall be
called special gpeneral maetings.

The trustee committes moy, whenaver they think lif. convena g
special genatal maeting,

Geaneral mealings of the Asscciation thall foke place al such
ploce/s a3 shall be determined by the trustee committes from

fime lo lime.

NOTICE OF MEETINGS OF THE ASSOCIATION

25.1

28.2

An gnnual genaral meating ond o masling colled tor fhe paossing
of a ipacial resolution. shall be called by nol iess than 21 days'
notice in writing al 1he least, and o special genaral mesling. other
than one called for the passing of a special resolulion, sholl be
caliad by not lass than 14 doys’ noflce In wrifing., In eocch cose.
tha notice shall ba inclusive ol the day on which It is dispatched,
and shall spacity the place, the day and the hour of the meeling
and, in the caose of special pusiness, in addition fo any other
reguireameanti contoined in this constilulion. 1The genearal nalure of
thal businass, and In the cose ol g special resolution, the tarms
and affact of 1ha ratolution and the ragsons tor it sholl be given in
the manner hereinatter mentioned or in such othar manner (it any)
as may be prescribed by the trustee cammities to such persons as
ara undar this constitution entitiea to recelve such notices trom
the Associaltion: provided that o genetal meaeting o the
Amsociallon sholl, norwlinsianding that i iz called by shorer nohca
than thol specified in 1his constitulion. be deemed o hove been
duly.called Il I is w0 agresd:

2800 in the case ol o meeting called as the annual genaral
mealing. by all The members anlilled 1o atfend and yole
thereat: ond

26,12 In the cose of o speciol general meelfing. by a majority
in numbar of the memboers noving o nght 1o offend ond
vole al the mealing. being o majerlly logathar holding
nol less than 755 of tha tolal vollng rights of all
membars.

The gccidentol ormssion o give nolice of o meating or of any
resalution. or 1o give any other nofification. or present any
document raguirad ta be given or sant In tarms of this constitution,
of the non-tacaip! of any such notice, nalification ar document by

=
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any meamber or other person entitied to receive the same. holl
net Invalidale the proceedings al, or any resolulion possed al,
any meaeling.

GQUORUM FOR GENERAL MEETINGS

27.1

Mo busineis sholl be tronsoctad al ony general meeting unless g
quorum s presant whan the meealing proceed: o business. The
queorum necessary for the holding of any gensial maeling shall be
such &f the mamtaars enfilled to vole in parson or by proxy, Os
together lor the time baing. represent 50% of tha total votes of all
members ol the Association eniitied o voie, for the fime being
save Thal not less Than 3 members musi be personally present and
provided further that during the deveiopmean! penod. the
developer it repreienied al such meeting.

It within poll on hour from the fime appointed ior the holding of o
genaral meating @ guorum 5 nol presant. the meeting, If
convened on 1he reguisilion of members. shall procesd and the
mambers preésent shall be a guorum.

AGENDA AT GENERAL MEETINGS

In oddition to any olher motters required by thic constitution 1o be degll
with ol an arnual general mesfing, fhe following malters shall be deol!
with af evary annuwal ganaral meating:

28.1

28.2

28.3

28.4

4B.5

28.6

Ihe consideration of the chairperson’s repart:
the slechion of 1ne rusies commiites;

the considaration of ony other matters roised ot the mesting
including any resclulions propoied 1of adoption by such meeting.
ond 1he yoling upon any such resolutions;

the considerafion of fhe balance shael ol the Association for the
last financial yeor of the Association preceding the date of such
mesfing;

fhe consideration of the repart of ine guditors: 2

ihe consideration of the tolal levy |as refarred 1o In clouse 7) for
ine colendm year during which such annual gensral mesling
lakes ploce: and
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8.7

28

thie consigeration and tixing of the remuneration ol the auditors
for the financial yeor ol the Associction preceding the annual
general meeling.

PROCEDURE AT GENERAL MEETINGS

7.1

29.2

2%3

27.4

The choirperson thall prezide o such al all ganaral meefings.
provided fhot should he or the not be present within 5 minutes
alter the time oppointed lor the holding thereof, then the vice-
chalrperson shall act as chairperson al such meeling, provided
further that should the vice-chaoirparsan also nol be present within
3 minules of the time appeinted for the holding of such meeting.
then the members preseni of such maeling enlitled to vote, thall
vole 1o oppoint o choirperson for the meeling. who shaoll
nersupan exarcise all 1he powars and dulies of the chairparson in
relgtion 18 such meeting.

The chairperson may. with the consant of any general meeafing at
which a guorum is présent [and if so directed by the mesting),
adjourn @ meafting from fime o fime and from ploce {o place, but
no business snall be tronsocted ot ony adjourned meeling other
than the business which mighl hova besn fronsaocted ol the
méaeting from which the odjournmen! {ook place.

Whenevar a meaeting & adiourned for 10 gdays or more, notica of
the odjournad meeating shall be given in the same mannef as ol an
ariginal maeling. 5ave a3 aloreiaid. he member: shall net be
anlitlad to gny notice ol adjournmen!, or of the business to be
transocted al on adjourned mesfing.

Excep! os otherwise provided lor in this constitvlion. oll general
meatings thall be conducitad In gccordonce wilh generally

accepled praclice.

PROXIES FOR GENERAL MEETINGS

30,1

& mamber moy be represeniea of o general mealing by o proxy,
whe nesd nol be a mamber ol the Associohon. The Instromeant
gppointing a proxy shall be in writing signed by the member
concemead or such member’ s duly outhorsed agenl in writing. bot
need nol be in any parhcular form, provided thal whearse O
member i more than one penion. any ane ol those persons may

‘sign the instrumen! oppointing @ proxy on such member's bahall,

wivere o member 5 0 company, the wame may be signed by the
chaitperson ol the board of directans of the company or by |fs

s
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30.3

3.4

VOTING

3.0

3.z

secrelary, and whare an Association of pertons. by the sacrafary
thereof;

The Instrumen! eppointing o proxy and the power of attomey or
othar autharity [ any) undaer which It is signed. or o copy ceriified
oy a commissionar of oaths thereof shall be geposiled at The
office ot any tlime before fthe lime appoirted for lke
commencement ol the meeting, or odjourmned meetfing, al which
the person named in the [nstumen! is propowsd o vola. Ko
instrumean! oppointing o proxy shall be valld alier the expirafion of
12 months from the date of i1z execution,

A vote given In occordonce with the terms of on instrumsant of
proxy shall be valid nolwithsianding the previous death of the
principol or ravocation of 1he proxy. provided that no Intimation In
writing ©f the death or revocalion shaoll hove beaen recelved by
the frustes commitiee at least one hour balore the fime fixed for
the hoiding of the meaeting.

Should @ member be absen! from |he recorded domicliium
oddress which the trustees may hava for such member, for o
centinvous period in excess of 3 weeks, o proxy must be
oppointed by such member pricr 1o such member's absence in
aoccordancs wilh ciguses 30,1 ond 30.2 obove, faling which g
member shoil nol os entitiea 1o vote, ol any special gensral
meeting, called during such member's abiance.

AT GENERAL MEETINGS

Al every general meeting, avery member In person of by proxy
and enfitiag 10 vole shall hove | [one] vore par arl owned Dy sech
memiberprovided that Il a single rasidentiol e, tectional Hite unit
or occupation right it registered in the nome of more thon one
person. than they shall joinlly exsrcise such rights: in respect
thereol.

Sove oz expresly provided for in this constitullon. no persan other
thon o member duly registerad, and whao shall have paid evary
levy and ather amoun! il any) which sholl be due ond payable o
the Associclion in respect ol or orising out of his membearnship, ana
wha |5 na! under suspension; shall be enfilled o be pretent or 10
vote on any question, a'iih&r personally or by proxy, at any génaral
meaiing.
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31.4

31.6

31.7

318

el

During the development pariod, the developer shall be entitied on
a poll 1o the same numbar of votes of all the ather members of the
Associalion, in oddilion 19 the numbar of volas 1o which lhe
developer & enfitied as a member in terms of this constitution,

Al any general meeling o resolution put to the vote of the
meating shall be deciged on g show ol hands. uniéss elther prior
to or on the deciarotion by the choirperson of the resull of the
show ol hands. a poll is demanded by:

31.4.1 any persan aniitled 1o vole-af such meeling: and/for

20.4,2 by the chairperson.

Matwithstanding fhe provisions of clauvse 31.4 above. vofing on tha
alection of o chalrperson of a general mesting [It necessary) or
on any question of adjournmeant shaoll be decided on g thow of
hands by a majority of Ihe members presen! in person or by proxy,
and entitled to-vote. uniess a poll s [before or on the declaration
of the reull of the show ol hands) demanded by the chalrpersan
or any of the mambers In terms of clouse 31,6 below.

When o poll is damanded regard sholl e had, in compuiing the
majority on the poll. 1o the number of votes cast for and cgainst
the resolution.

An ordinary resoiution (thal iz a resolution othar then o special
resaoiution] or the omeandment of an ordinary ressivtion, shall be
camed on o simple mojoridy of all the votes cost hereon. ong on
cbstention shall nol be counfed os o vale lor or agolnsl the
resalution in guestion, In the case of on aguality of votes, whelher
on o show of hands or an o.poll, ihe chairparnon o the genaral
mesating shall be entitled to o cosfing vote In addition ta nis
delibarative vote,

Unless any member present in person or by proxy al o genaral
meeling sholl hove objecled Vo any daclarafion. mode by the
chigirperson of the meeling o5 1o the result of any voting at the
meaating, whather by show of hangs or by poll, or to the propriety
of vaildity of the procedure af such meeling, such declorotion
shall be deemed to be g tree ond correct starement of the voling.
angd the meaeting snall in all respects be deemed 1o have Doen
properly and validly constiivted and conducted. ond an entry In
the minutes to the effect thot any motion hot been corried of 1ost,
with ar withoul @ record of the number of votes recorded in favour
ol o ogainst such motlion, shall be conclusive avigence of the
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vole g recorded if such antry conforms with the decloration
mode by the chairperion ol the maafing as 1o the resull of any
vating ol the meeting. The chalrpersen of the meeling shall be
obiiged 1o announce the result of any voting &ither ot the meefing
of O3 300N as reasonably possinie thareof.

SFECIAL RESOLUTION

32,1

a2.2

2.3

A resolution by the Association shall be a tpecidl resolution Il ot a
ganeral meeting of which not less than 21 doys' notice hos been
given specilylng fhe intenlion to proposs the resolutioh ot o
spacial resoluticn, the terms and sffect of the resolulion ond the
raasons lor il ond af which members holding In oggregate no! less
than one-fourth of the lotal votes ol all the members enlitled lo
vole therag!, are prasent in person of by proxy, the resolution hos
bean possad. on & show ol hands. by not less than three-lourths of
the number of members ¢l the Association antifled 1o vole on &
show ol hands at the mesiing who ore present in parson or by
prody of. where o poll hai besn demaonded, by nol lets than
threa-fourths of the lotal votes {0 which the members presant In
person or by proxy are antitled.

Il less than one-fourth of the lolal votes of all the members
enlilled lo-atlend the meeting and o ¥voie thereal are presenl or
repfesentad ol o mesating colled for the purposs of pasiing o
special resolution, the. mesting sholl siond odjourned for 30
minufe:,

After. the axpiry of the sold 20 mingte pefiod. the membears who
ore presenl In person or by proxy ond ora enfiiled lo vole moy
dgeal with the busines: for which the original mesling woj
convened and o resolulion passed by not less thon theee-fourths
ol such mambers shall be deamad to be o specicl resalution aven
it lass than one-fourth of the total votes are represented at such
maating.

OTHER PROFESSIONAL OFFICERS

Sove gs specilicclly provided otherwise in this constitution. the lrustes
coimmittea shall at all times have the rights fo engage on behall ol the
Assoclafion, the services ol occounfonts. ouditors. atlorneys, odvocaoles,
architecis, enginears, any other profewional partan or firm aond/or any
cthei emplioyes/s whailsoevear, for any reasond though! necesyary by the
trustee commilles and on such fetms a3 the truslee commitiee shall

decide. submect to ony of the provisions of this constiiution. pr

ideg hal
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any expenditura incurred in respact of the above, shall not exceed 5% ol
the tolal annual levy for the year in guestion uniess quthorised by o special
resolution,

ACCOUNTS

34,1

342

343

The Association in general mesting or the rustes commities. may
from time to lime moke reasonoble conditions and regulotions os
lo the lime and monner of the inspaciion by the members ol the
accounts and books al the Associaotion, or ony of them, and
subjec! o such conditions and regulations. the accounts ond
books of the Association shall be open to the inspection of
members al all reacsonabile times during normal business hours

Al eoch onnual general mesaling the hustee commities sholl lay
belare the Associolion o proper income ond experndituie pccoun!
lor the Immediately preceding linancial year ol the Assacialion, or
In the case ol the first occounl, for the pariod tince ihe
Incotporation of 1he Association. together with o proper balance
sheet made up a3 at The jast finonciol yeor end of the Associalion.
Every such bolance sheet shall be accompaonied by proper and
exiensive reporfs of the trustee committes ond Ihe cuditors |f
appoinfed. ond there shall be ailached 1o 1he nbolice senl o
mambers convening each annugl genaral meeting, as sef forth In
clouse 2é.1 above, copies of such accounts. bolance sheel and
reparts angd ol any other documenti reguired by law 1o
gccompany the sama,

should the trustees or the mojority of the members 30 require, the
oceounts of the Asociation shall be exomined and lhe
comaciness of the inrcome and sxpendilure accounl ond Balonce
sheats ascertained by the auditons af lecst once ¢ y=ar.

SERVICE OF NOTICES

351

3.3

A nptice shall be in wriling ond shall be given or served by the
Asociation upon any members, either parsonally of by post in o
prepaid registered latter. properly oddressed to the member gt
Ihe oddress of the el ownad by such member,

Mo member shall be entilled fo hove g nofice sarved on hum or her
at any address nol within the Repubiic - of South Alnca, oul any
member may rfegquire the Associolion: by nolice. 1o réecard an
oddress within the. Republic of South Africg which shall be
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353

35.4

33

.

deemed to be his addiess for the purpote of the sarvice of
notices,

Any notice by post shail be deémed 1o have bean served at the
lime whan Ihe |[efter conlaining the same was posled. and in
proving the giving of the notice by post, shall be wificient o
prové fhat lhe |sHer contoining the nolice wos properly
oddressed - ond posted.

The occidental omission o give nofice of o mesling 1. of the
non-receip! of nolice of o meeting by, any person sniilled to
receive nolice shall not invalidate the proceadings of thot
meating.

INDEMMNITY

34,1

J&.2

36.3

All Trusies members shall be ingemniflied out of the funds of the
Associafion ﬂguinsl any liahilttie:s bong lide incurred By them In
thair respeciive said copocHies and In tha cote ol & frusies
member, in hiz copocity o3 chairperson or vice-choirperson,
wheihar delending any proceedings. civll, erimingol or otherwise, In
which reliel is granted 1o any such persen/s by the courl.

Every truslese membeat. avery sarvant, agenl and amployae of the
Associallon, shall be indemnified by the Assocdlolion ogoinst (and
it shall be the duty of the lrustee committee out of the funds of
the Associallon 1o pay| gll costs. losses and expenses (including
travelling expenses] which such person of persons moy incur or
become llable tor by reqson of any confract entsred Inlo, of any
ac! or deed done, by such person or perzans in the discharge of
any of his/their respechive dulies, including in the case ol a trustee
member, his duties as choirperson or vice-chairperson. Without
ofejudice fo tha genearslity of the aobove, the Association shall
ipecitically Indemnify eveary such pernon ogainit ol lgsses of
whalsoever nolure Incurred arising oul ol any bono fide act, deed
or letier done or writien by him joinlly or severally In connaciion
with the discharge of his duliss. providad thatl any such acl, desd
or lettar has pesn done of wrillen in good faith.

A trustes member sholl not be llaokie for the oacts, receipls
neglects or defaulls of the ouditors or of any al the ather trustes
mambats, whalhar in ther copocities as trustee membars or os
chairpenon or wvice-chairpéerson, or lor any o3 or expanie
suttained of inculred by Ing Asscciation through the insulfliciency
ar delicisncy o Hig fo any propetty acauired by 1he frustes
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commities for of on behalt of lhe Associgtion. ot lor the
insulliciancy or deficiency of any security In or upon which any of
the monies of the Assocciation shall be Invested, or forf any loss ar
damaoge arining from the insaivency or forluous oct ol any pemson
wilhh whom any monies, securifies or effects shall be deposiled, or
lor any loss or domage occasioned by any emor of judgment or
oversigh! on his part, or for any other ioss, damage of mistortune
whatever which shdll happen in the exgculion of any ol the dufies
of his office/s or in relotion Iherelo. unless the same shall hopoen
through lack of bona fides or breach of duty ar breach of husi,

Ho- membart shall have ony cloim of ony noture whalsoever
against the Association tor any loss, damage or Injury which such
membear maoy direcily or Indirectly wifer [even I such loss,
damage or injury i coused lhrough the nealipence ol the
Mm-:iﬁlinn. the trusie=s, or any of the Associalions employess or
appoiniess) by reasen of any laten! or pafent detacts on tha
devalopment |including the common areas), o fire on the
development. or thelt from the davelopmenl, or by reason of any
Building, improveman! or other struciure within the development
being in o defeclive condition or state of disrepaoir or any
parficutar repair not being =factied by the Associafion fimaously
ar at 4l by any person whotsosver, of tor any purpos=
whatsoevar, of arlsing from any other couse whatsoever, ond
goch membear |1 advised {o fake the necessary steps 1o Inture his
of het interast,

37.  ARBITRATION

37.1

ar2

Any disputs, question or difference arising at any ftime between
mamber of betwesn members and frustees out ol orin regard 1o

37.1.1 any matfers arising cul of this consfitution: or

ar.n.2 the rights and duties of any of the partied mentioned In
this constitution: or

3703 Ihe intergratalion of this conslitution,

shall be submitted to and decided by arbitralion on notice given
oy any porty 1o the other parties who are Iinteresied in the matter
in guesiion.

Astittation shall be held In Cope Town Informally and olharwisa
upon the provisions of the Arbilrafion Act Mo 42 of 1985 {os
cmendad of replaced from fima to fime| 1t being intended tha if
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possible Il sholl pe held aond concleded within 21 business doays
after || has been demanded.

37.3 Save oi otherwize specilicelly provided hergin, the Arbilrator shall
te, it the guastion In dispule is;

37.3.1 primarily an occounting maiter - an independeant
accauntant:

37.3.2 primanly o legal motter - a prociising counsel or
attornay of nal less than 10 years standing:

3733 any other matter - an Indepeandant and suitobly
qualified person appeinted oy the ouditors:

dgs may be agreed vpan belweaen the parties 1o the dispule.

374 Il agreemen! canna! be reached on whether lhe question in
dispute folli onder clouses 37.3.1, 37.3.2 or 3733 of upon o
particular arbltrgtor In terms of clouse 37.3.3 obove. within 3
business days aller the arbifration hos been demondsd, then:

37.4.0 the Prasident for the fims being ol the Low Society of
the Cope ol Good Hope of ils successorfs shall
determine whether the guesiion in dispuie falls under
clouses 37.3.1, 37.3.2 or 37,33 above; of

ar.a2 the President for the limea being of the Low Society of
the Cape ol Good Hope shdll naminota the arbifralor in
terms of clguse 37.3.1 within 7 businest doys offer the
parfies have laoiled fo ogree o thal the arbitration can
be held and concludsd as soon o possibles within the 21
busin=ass days referred o in ciouse 37.2 above,

375 The arblirater shall make his award within 7 days ofter camplation
ot the arbitrafion and shall in giving his award, hove regard 10 the
principles aid down In terms of this camsfilution. The orbifrator
may datermine that the cost of the arbitration moy be paid &ither
by one or other of the disputing parlies or by the Assccigtian a3 he
in nis sole discreiion may deem fil,

376 The decision of Ihe otbifrator shall be final angd binding ond may
be mode on order of the Cope Provincial Division of the High
Court of South Africa: or its successor/s upon the application of
any poacty 1o the arpilraion.
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0.7 Maoiwittntanding anything fo Ihe conlrory conlained in clouses
37,1 to 37.7 |both inclusive), the frusiess shall be enfilled tfo
institute legal proceadings on behall of tha Association by way of
applicalion, ocfion or otherwiie in any Court noving jurisdiction
lor the purposas of restraining or interdicting braochas ol any of
thase provisions.

AMENDMENTS TO CONSTITUTION

This constitution, or any part thereol, shall noif be repealed or amanded,
and no new rules shall be mode. sove by a speciol resolufion adopted af
an annual gensral mesiing or a ganarﬂ] maaling of the membears andg
subject further to the prior written consent of the Council being obtaineg
for the amendment of this clouwse 3B gnd ciguses |, 2, 3, L. 6. 7. 8. 7. 11, 12
40 and 4] of this conslitulion ond subjact further 10 the prior writtan
consen! of the developer during the developmen! pericd being obicined
lor tha amendment of this clouse ond clouses 40 ond 41 ol thic
consiitufion,

EFFECTIVE DATE

This congtitution shall come Into torce when the first erl In the developmeant
Is regislerad In the deeds office.

STATUS OF DEVELOFPER

Dwuring the davelopmeni period, the lollowing provisions shall apply in
oddilion 1o the provisions of and notwilhstanding anything io the cantrary
containad in this constiiution:

40.1 the developer shaoll be entitied;

40,11 to nominote ond appoinl the mojorlly of Ihe trustees o
the boorg of trusless:

40,1.2 to o number of vole: egual 1o the number of amvan
registersd in 15 name al any time pius the number of
voles referreg to in clovse 31.3 at any mesting o
memberi or the fruosles commities;

40.1.3 io impos2 any rwies relating to the management of the
gaveiopmeni from time 1o fime, as the developer may
deem lit, ond to amand. amplity. subsiiute andfor add
fo any such rules:

191
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40.1.4 to reguire that the trutlee commiltes enforces the rights
granted 1o It In 1erms of this constitution against any
mamber who In the opinion of the dovelopsar it nof
complying with his obligations @3 o member. and In
particular, withoul resiricting the generclity of the
oforegoing. has failled 10 maintgin ofl buildings and
olher improvemants on iz erl by giving such membear
writien notice in which his lollure 1o comply with the
parficular provisions of this constitution Is detalled aond
calling upon him to remedy such falliure wilhin o
prescribed period of not more than 30 days. tailing
whilch, the devaloper thall be antitlad at the sale coit of
that mambar to corry out oll such work as may be
reguired 1o mainfoin such bullding ond other
improvemeanis on its erf;

£0.1.5 to erect such signage. flagpoles, message: and/or other
torms of notices or odvertising on the develdspment
ingiudmg the common areos. The private rood area
andfor the extenor walls (If any] of the development,
subject 1o the regulafions and by-laws of the Council
cgpperfoining to signoge from lime fo fime:

40.1.6 to chonge the ngme of the Associgtion lrom time to
fima o any name which the geveloper may deam fil:

neither the trustee committes nor ony member of the Assoclation
shall preven! or hinder in ony way the developet from;

40.2.1 gaining access fo and egress from the develiopment:
40.2.2 continuing any bullding opearations at the developmant!

A0 2.3 marketing and selling any of [i5 unsold erven, including
tha adverfisament of the sole of such erven on The
common areg: andfor at-the developmenl:

provided tho! Ihe provisions of this clouvie 40 shall no! be
interpreted as aliowing fhe developer occess onlc any of the
erven afer 1he lerminalion of the develapmen! pericod unless:- 48
tours prior written notice has been given fo (he mamber
concermed, The daveloper shall make good any subseguent
domoage o plants, property of improvements tharecn fo Ihe
salisfoction of the member, Ho mamber shall be entilled 1o relyie
the developer occess If the required natice has been given,
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40.3

40.4

28

no consent shall be given by the board of thustess os
conlamplated In clause 6.5.2 unless the developer lrusteas ar thair

nominaefs have voted In lavour of such consent granted;

upon the transter of the losl erl from the devaloper o o mempar,
tha rignts of the developar in lerms of the provisions of 1his clouse
40 shall immediately terminate ipso focto and no langer ba af cany
torce and ellect.

INCORFORATION OF FURTHER PHASES

The developer has a conifinuing ond permanent inferes! o eansure thaot
certain basic provisions are antrenched in perpetuity o ensure the success

of the developmant. Accordingly, none of the following provisions may be
aeteled or vaned [n any way in terms of clouse 38 above, withoul the prior
writtan cansan! ol tha devalopar:

41,1

41.2

the daveloper hos the right! ot any {ime and from tima to time o
extend or alter the areg of composificn ol the developman! by
reguiring the AssocCiotion 1o lncorporate inle the development-any
addifional areas from Hme 18 lima o lerther photes al (he
gdavelopmant which the developer shall be entitied to gevelop as
It moy deaem fii:

thould any lurther property be Incorporalted Inlo  the
development. the developer shall be entifled o require tha!l the
first and all subseguent owners of erven tharein oecome owners of
Ine Assaciation in respact of those ports rom such dofe g3 the
develbpal may dejarmineg, and an thé 1amsa lern‘it ord condifions
gy are cpplicoble 1o the other members of the Association. Thea
meambers shall be bound by ony such reqguirament af (he

developer,

aoD0oo
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ANNEXURE E

specimen Bank Guorantee

[to be annexed]
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SPECIMAN BANK GUARANTEE
OVERSTRAND MUNICIPALITY
We hold at your disposal the sum of B ....cocveveceror s smsrssneens {"the guarantesd amount’},
We hereby irrevocably undertake to pay 1o ... Attormeys the
guarantesd amount upen thelr written confirmation of the registration of transfer of Erf
....................... ["tha property™) into the name of .......occiiiimimiminiiieecinens. (Cthe
purchaser”)

We hereby furthermore imevocably undertake forthwith to pay the guaranieed amount to
.............................................. Attorneys in tha avent of thair cerifying that

{a) the purchaser has frusirated or delayed the registration of transfer, of

(o)  the sals of ihe property has been duly cancelled by reason of a breach by the
purchaser of the sale agreement rélating to the sale of the property.

This guarantes shall remaln in force until registration of transfer of the property 1o the purchasar
uniless prior 10 that date you heve submitied us 2 claim under this guarantee in which event this
guarantee shall remain In foroe until such claim has been paid or settied,

Yours faithfully

iname of Banker
authorized signatory)
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AGREEMENT FOR QUALIFICATION OF ARD CODE OF CONDUCT
FOR CONTRACTORS, BUB-CONTRACTORS AND OWNER BUILDERS
WITHIN THE FERNKLOOF ESTATE ["THE ESTATE")

EMTERED INTO BY AND BETWEEN

The Femkloof Maater Propery Cemers
Aszoeclation ("MPOA")

ARD

["THE CONTRACTOR")

PREAMBLE

The puipose of s agresment B 1o ensure. INtegralion betwaen resdential Ining and conzrol orer
Builiding activills within the Estate with minimal impast an the emvironmaent Thesa terms and approved
condibont hava been deveiched in lermEe of the Environmental Management Pian TEMPT) for 1he
Estate The MPOA reserves the nght 1o moke amandments and saddiang to this dorument from Bme 19
fime.

QUALIFICATION OF CONTRACTORS

Oinly confraciors who =an furnish af lezst threa referenses of pnot buikiing coovirasts will be eSowed 10
bitld in the Extnte

An twnet builder who gualifies undear 2 1 will be allowed 1o consiruct his own Roma

Contractors gre af &l limes responalble lor thelr sub-cantracines and empioyses while on tha Eslals

RULES AND REGULATIONS

The rulks and reguiations describsd below afe intonded o ensure sl e quality of B lor residaniy i
thia: Estate &5 pol unduly. compromised end the impacl to the enviocomrent is mimmzed by the
congtfuction oparabons, y&l alivwing for eMcient consirucion by CONTREION.

¥When & contractor iz found to be-in breach of fhe stated rules 2nd reguiaiions, a penalty will S8 eaded
The-extent of the penalty = detailed baidw the gescnplion of each rule ang regulation.

Environmental contrals

The oonteclr acrnowiedges. e importance o  oenvironmental | sensdhyy  and
agress to conlorm (o B8 environmenial controds specified in this dotument and revised from fime 1
tima. Thess controls form gan of the EMP for 1he development and are reguited 1o be legally enforncey
Prasertly, ihese specifications inclusde he foliowing consideratens

197



1.1.1 Personnel Trainlng

& Descriptfen
AR contracior and sub-contfacion personnel will D8 regursd fo be boefed on B Buigers Coge of

Conducl The main contractior must de these briafings before his personnsl will ba sliowed 1o wark on
the Estale

b Breach
Pargonnel whd rve not been bristed will not be alowed ontn the Sstatle

3.1.3 Limits of bullding activiry

& Description
All activibes relating (0 the construction operalions of any dwallng must be confined 13 wiihin tha e
boundary whers constiuciion i taking plece This relates 1o location ofpersonnel, sitting af siotage
bins, atc

b.  Breach

(  Work by the contractor will b stopped urtil such hme as the cantractor's sguipment has bean moved
to withizy the building sihe.

gl The contracior will be finea R150 00 per tANSgrESsON

114 Site pressmiation

& Description
Tha contractet will be expecied o keep the popeamnce of his bullsing sils neat and Sidy at all imas.
Building rubtée must ba removed from The site al infervals nol exseeding ong waek, and ItEr musl be
removed from the siie on a daily basis. No s may be stored of med in amangst buildng rubels,
Refuse drums/containers must be suppbed for the purposes of storng refuse unfil removed from sie
by the conbracior.

b, Breach

[} Should a bulser not comply With e removal of buldng rubbis, the rubbis will be removed Oy an
eutside contrasior and the cosis thereo! ciamed from the bullper, The sonbracioe wil be dernded acoets
io-the Estate urill such copts have bean pad in full,

(&  Should wing bigwn litter b8 genergted fram the sits, the Sonsractor will be finad R250.00 per diy will
all refuze hes bean removed from the stand and the surrcunding area

3.1.5 Cleaning of vehiclesisgulpment

a  Description
Washing of vehicies and equipment will nat be aliowed on the Esteis and must be camed oul
Elsswihane

b, Breach
The builiding coniracior wil be ned RS00.00 per offence.

3.1:& Fires

a.  Description
Mo firgs will be alwed o any can of the estats including tha buliging site

b Breach

{ii  The buikding contrector Wil ba fineg RY 000,00 per oflancs

(il The building comractor will in Sddition be heid legally and financially responsitis for Bny damage
Eaused by the breach of ths regulaton
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Ablutian faclifties

Description
Contration musl make Sosquale provissn fof drnking watel amd @mporany’ iolets sdusied on lha

budcing sita for the ues of her employesa umlil zuch time 85 the welsr-bome sewef drainage it
availabhe

Breach
Tha sonttacior wil b densed access 1o the Exlate unill such tme s this regulabon & compliad wih,

in-addeon the comractor will be finea R500.00 per offance.
Spoll of excess material and bullding rubble

Description
The conracior mus! mave sdeguates préansion forremoval of bulding rubbhé and excess matenal No

miaterial of bullding rubbss will b= spoisd o fhe Exten

Broach
The ezizie will sppoint 8 pereon 1o remoye = such epoil for e congracions account. (h Ba8Mon B tay

the contracioe will pay 1 000.00 par ofance

3.1.10 Screening of bullding sites

[. %

3.2

b |

b
(]
iy

Description
The confrécior will be reguured to soresn off thi sie wilh 8 1,8m gresn shade-nathing screan firmiby

stacned with & minimum of 4 horzenial wire strands for vertzal support and which vertical support
rriusd fod b visibis from e foed. The screen must be kepl in place and Maintaned for the antire
bulding process and musi be gbleg 1o wilthgtand tha elemanis

Breach
The contractss will b densd scoess onts the Estate until suzh struchunes are properly In place

Hours of Work

Pubtic/Private time

Description

Contractors may, onky be presand oo fhe Estale dunng the tollowing public frme hour
Marrral Weekoaye CTHOD o 17HD0 - Extats 10 be vecated by Trnad
Sallrdays DEHDD to 13H00 = Estate 1o be vasaied by 13h30

Sundays = Mo warlk, peomities
Public Holidays - No work permitted

Breach
Conirastors may be esotned from the Estate Dy Secully Gunng Divaie Imes
In-adgdilion e bullding contracicr will be fined RS00.00 per fransgression

3.22 Permiusion ta work during private Bmes

a

Description :
mﬂ &2 ot allowed on the Edtats on Sundeys and prociimed pothe holdays wihout 1hée
wriien permission of the relevant precingt POA g3 thess cays are considered io be private time
Specal apphcabions for confractors 1o be presant on e during pivale e shoukd be iodged m
writing with the relevant precnct POA 21 lsast one week priof 1o the povale ime achivity.
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Broach
Contractors may be esconed from fhe Estate by securfty durmg privats Emes
in additian the buliding contractar wil be fined RS00,00 per irmnegression

323 Watchman

b.
i

i
33

a

i

(m
(i
(vl
i

b

34

o
Ho empioyess Wil be allowed 1o remain on Site Quring private time

Breach
Cohiratiors may be escaned from the Estate by secofty dunng prvate bmes.

In ndeition the bullding contracior will be fined RS00,00 per ransgression

Vahicle Sizes Allowed

Dozeription

Duet to B rosd surfaceng and imaed road widiles: and radil ing followang restncnons are placed on
vehizle enering the Estate e o
Dinky foosd @l degign vecles Wil Be alioesd,

Mexirmum bength = 8.1im
Maxzmurm: widih - £5m
Medmum gross mass = 20,0003
Masmum ade weight = B, D00y
Breach

Wiahices gl than above will be dereed DODERS 10 the Esfate
Dliveries to Sontractem

341 General deliveries

Description

Comraciors wi at afl limes be responsibls for the dabeery personnel A delivery imes will ba Imhisd
15 public imes a5 defined wnder 3.2 above. Size of defivery vehickes will be imited 25 defined under
3.3 gbowe. Dalivenes to the buildng site will lake place only e the siresl frontege of the sis.
Acrcess across adjoining srven may only be gained ahier obtgining writer permisson from the owner
of such erf & copy of which must b2 jodged with the MPOA

Breach
Panaltizg leviad on the bilding contrediol will be the sams as | the cantraciors emploess Wwene gulty
of B fransgrassion

342 Cencrets dellveriss

(i
fiij

The defvery of tontrete Fak (e pobental of causing ihe mos! damage [0/ ihe foad surfacing end
iandscape vegelatan: It & therefore mporiant that these oolivenss &%a fandéed n & pachcular way
The foliowing rules ratste spacifically o the conorets delivery vahities

Description
Drivers of concrats delvery vehices must be biafed on this dotument.

Breach

Urivers nof brafe wil nol b Bltwsd BoTass onto ine Estate

Drvers found confravening the Esjats piles and regulstions will bs escorad &ff the eslate and rehised
BoCess 10 he Extate The Buliging contractor will b Uabée for penalies incurred by & concrete delbary
vabicE

Descriplion
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The washing off of Readymix concrets delivery vehicles. Lindet o circumstances may concrels De
gl onde e road surface and the contractor will be heid respongible for the mpair (& the road |f hig

Breach
Thi bufizing contractor will be fned RE00,00 par offancs

Storage SnedsHuts

The coniracior will be afiowed fo eredt green storage shedshwis or containers within the boundaries of
thi Buliding site and o & maximum halght of 24m. The position of such structures must be Indicaied
on the afe dagtam, whith must be approved by the MPO&N terms of llem 2.8 (i} bekow. Storege
taciifies must ba clean on the outside and n good condition. No advertising, witting of signags &
pemmittsd on the sutside on the conainsr.

Eraach
The contractar will b Instrucied 1o memove any Stacures that oo not conform 10 thes reguiation and
may not continueicommence with building activities unti! this reguiation has been complied with,

Security

Dezcrption
Thi devalopmend o located in & securs and comrofisd erviranment angd tharefare mddual watchmen
will not be alowed on the Estats dunng privats fimes

Fesonngl and sub cofirecions of the confractor mus! af & bmes comply with and adheré o Ihe
sECUTly procadures Imposad by the reevant precnct POA endior the MPOA from fime 1o time.

EBreach
Any mamber of bullding contractor's staff ot adharing to this reguiation will be removed from sils.
in eddibon the building confractor will b2 hned R150,00 per ransgression.

Spoed Limil

Dwscription

For gacurity and ssfely reasong. the epeed limit on the Egiate for sl contrastorg’ vehites s 20kph
The conirestsr is respanmsibie for ull his sfmployess. subconiractons and delvany’ vehilcles D ensurs
adharance to-thiz fuls

Brawehi
The comiractar will be fined: an emound af R500.00 per rensgression. Contfinuous non-comphiance will
resutt in the contrasior baing sxpeited from the site

Bullding Plan Controls

Deseription

The building coniractor must ensure inal 8 copy of the asgned approved busding pan must af Bl imes
bo on side svadable for inspaction by the MPOA'S representative.

Any venabons 1o the epproved Duliding plan must be suomitied fo the MPOA o Bar authofised
representatives o signed approval and may only be impementsd once tha vanation has besn =o
approved ‘

fiiiy Prnor io commencing builsing the contractr muest (i) 38 out the foundations for mspechon and appaoval

by the MPOA: (i) confirm (he neight of busidings with the POA: (W) st oul and confirm the form of
drivensvay with the MPOR; iiv) provide & sile grawing indicabng ihe posibon of slorage shed{s], pestion
of lopsoll and excavaied soll siorege areas: the posdtion of bubding miatenal elorage araas. and (he
poaitsan of delveries
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b,  Breach
{il Thecontastor will be denad access 1o e Extale unid the abowve docomentalion is in place

[i] The contraciss will be reguired io remove Bny Sructures thist do not conform io appeoved plans
1% Roads and Road Varges

g, Dascription

m Trm‘.".;:npmarmll ensurs that the road in front of itz bullding sits 5 at &l imes 3vwap! Slaan, This &
1o minimige damage Bnd ensure kangesity of the road surfpce

(€] The Contractor must enswne that the Kerbs and sidewalks in frond of s puliding site are adegualsly
protected from damage by the building operations.

[#) Buliding matenal must be sisfed on the busdng sland. Spacal permssion may b cbtmned fram (na
MPOA fo nestly store some matenial on the road verge ety in front of the buliding sie

B. Breach

il  The contracior will be fined R150,00 per day for unswept roads.

[§] Tha comdracior will be heid finencially and Egally ressonsibie for the damage 1o road surlsces and
Koty coused ihrough kY building oparabions:

310 Advertising

E  Description

il Thecontracior or his sub-coniraciors may not place any advertising matesial on the Estale

(i} Thecontractor may placs @5 approved buiiders Board o ihe sland for the duralicn of the construciion
peniod Buliders boards must be removed no kaler than one month after the consiruction has been
comploted

b Breach

[} Adverdising matera will be removed from the et withouwl notice

[ Any matenal held by management for more than 2 days will be disoarded of
() The contrasior will be fined 150,00 par olffence

311 CONTRACTOR'S DEPOSIT

The cantractar i required 10 iedge & geposi of R2 000,00 with fhe MPOA price 12 comimiencing with any
ptvites on S5e  The deposit, iass any fines (for which the confractor will be notified i writing) will be
refunded on completicn of all construction sclvities and vazation of the site

312 PAYMENT OF FINES

& Description
The contractor will be notified in wiling of any contraventions and the amount of sach fing. Shouid tha
volue of Ine Fres sxceed the deposd the contmactor will be required o lodge & further R2 000 00

doposit.
B Breact
in e avent of the confractor fallng 10 pay ety reguired daposd the contractol will be geneed Socesd
onie the

estata



BIGHED AT

THE CONTRACTOR:

NAME OF PERSON WHD WARRANTS
THAT HE/SHE IS DULY AUTHORISED

SIGNATURE:

Fermklool Mester Property Owners Association

NAME OF PERSON WHO WARRANTS
THAT HELSHE 15 DULY AUTHORIGED:

SIGNATURE:
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B.0

ESTATE RULES

INTRODUCTION

The Famkioof Estete (“the Esiate”) has been designed to provide a comfortable ang
re hving snvironment and Festvie for the residenis of the Estale The mtenton of
tules i that of protecting and enhancing thig lifestyle and the snvironment of he
Estata. These rules are binding upon &l owners, residents. visifors and contractors, &s
are decsions taken by the trusteas In intarpreting or anforcing these rules. Tha ughlirnd
owners of properties gre responsible for ensuring that members of their families, tenants,
vishors, Iriends and all their emplovess are aware of, and abide by. theas rules The
Femkioof MasterProperty Owners Association (MPOA) resarves the right lo modfy,
amend, add to, or delate any of these rules from tme to tme

This decuman! should be read in conjunclion with the other decumentation issuved o
purchasers that includes the design guidelines for the Femnkioof Estata, the Constitution
of the Femkloof Master Property Owners Association, the Constitution of tha refevan)
Estate Propery Owners Associatlon, and the Contraciors nl which
stipulates the conditlons under which consfrugtion may teke place on the

The Femkloof Estate is a privale estate, which parmits a highar degree of control of the
living environment than would be the case in 3 nommal suburb. Thareiore these siruchires
have bean sat up to manage this environmant and lo exercise certain objectives such as
Bccase control and general on site sacoriy.

USE OF THE STREETE

Tha speed imit 15 20kph.

The use of motoroycles, quad bikes, scramblers, motossed scooters of ofher vahicles
with noisy exhaust systams s prohibited anywhere on the Estale

Hooting 21 the antrance or anywhere within the estats is prohibiied

LANDESCAPING & MAINTEMAMNCE OF VERGES

I is & regremeant thal the homeswner landscepe and mamiamn the vergais| adjgcent o
hs propsrty end that the road surface i= kept free from sand, stone or any othar foreign
matarial emanating from the varge

REFUSE REMOVAL

Hefuss removal 15 1o be outsourced or underaken by the local authorly On -designated
days. These days and type of bing 1o be used will be edvised to residents

DOGS AND OTHER ANIMALS
All dogs should be kept on @ ash at all times when on the common propedy  No

resident shall permil their dog(s) to cause @ nuisance lo other ragidents. This applies
pariculary to barking and dafacating on common areas

LETTING AND RE-SELLING OF PROPERTY - OUTSIDE AGENTS AND Sﬂﬂﬂl'ﬂ NG OF
HOUSES

6.1 Resales on any proparties during the development period may only occur through the laad

ajent appoinied by the Devalopsr or the development faciliteior from lime 1o fima

B2 Fe-galas and lelting of properdy & permiliad by oulside agenis who aro sccredited wan [he



E.3 Proparies may ba viewsd by appoinimant only, Noeshow days ars parmitiad.
&4 No signage i permitted on any plot of on any part of thé common proparty

7.0
71
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101
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12.0
121

13.0
131

PAYMENT OF LEVIES

Levies are due and payable by debit order on the first day of each and every month.
Interast of 4% above prime will be reised on all amounis in arrears.

SECURITY AND ACCESS CONTROL

A cantral faature 1o the guality of Bfe af the Femkioof Estate is sagurity, The Estats is fuly
protected by elactrified fancing that is designed to prevent unsuthorsed access to the

An important element of 8 sacure lifestyle is that of prevention and deterrence Residents
are requested to famiiiarise themsatves with the proceduras which heve besn developed
to manage the infiux of people and vehicles with the minimum disruption whilst al the
£amé time protecting the residents.  From time to ime cerain changes may be made to
some of these procedurss, and residants will be advised accordingly. Residenta are
reminded that thay have the responsibiiity for the conduct of ther visitors and for ensuring
tha! they adhers 1o the security procedures

REMOVAL OF ALIEN VEGETATION

Fropery owners must ensurs that propefiiszs afe free of weeds and allen vegstation and
thal undeveioped erven are neat end tidy &t all times. [n this regard the relsvan! precinct
POA andior the MPOA ghall be entitied withoul pnor nolification to clear any propery of
alien vegstation and recover the cost thareof from the relevan! property owner

Properly owners gre required o Iske appropriale steps lo ensure that any surface
erosion doas nol rasull i the accumulation of s0il on the roads gnd sidewalks.

APPOINTMENT OF CONTRACTORS

Onca appointed by the property owners, Contractors will be reguired to enler into a
Contrations Agresamant with the MPOA ~ The agresment s designed to regulate the
achvities end conduct of contraciors wilhin the Estals

MAINTENANCE OF STRUCTURES INCLUDING BOUNDARY WALLS:

Homeowners are regured to maintem all struclures on their properlies. inSluding
boundsry walls, in good condition,

BUILDING HOURS
Bullding hours ara restncted to the following limes:

Monday - Friday (700 to 17H00 (Estate to be vacated oy 17Th30}
Saturday GBhO0 1013000 (Estate to be vacated by 13h30]
Sunday Mo work permitied

Puiblic Hobidays Mo work permitied

DOMESTIC STAFF

The relevant precinct POA andior the MPOA shall be entitfed to require that details of
domastic staff be suppfied to and shali furthamare be entitted to put into place such
proceduras a3 may be applicable for the control of access o the Estale by domestic slall
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Tha Club Captain
Hermamus Golf Clob
HERMANUS

Attention; Mr Tord de Klerk
Dear Sir
FROPOSED DEVELOFMENT: HERMANUS GOLY COURSE

Enclosed please find the informution regarding the sbove s roquested.

The development costs for the works to effect changes to the existing sourse and 1o
construct & further mine holes is & budget at this stags end the objective would be 1o
tmprove on thess costs yet still provide 2 quality golf course,

I would xppreciets your mput on the propostd format for the presentation at tha 25
May 2000 AGM end look foreard to receiving your comments,

Divwcioen  Lunfln Wigsws, Cowil Erg D [Choirmon & Moraging) © Sannn Viness dmin] E i
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HERMANUS GOLF COURSE
THE DEVELOFPMENT FACILITATOR

The Bormamms Municipality has appointed Rabcav as the Development Facllitators
for the prester Hermanis municipal srea. The main objectve of the eppointment is to
unlock land pockets and make these avallable to deveiopers, investors and end-users
gnce mardrmmm value has beon sdded to the land, Vierfouos tracts of land have bemn
identified to form the fret phase of the process ind the golf course and surrounds are
ons of thess precincts.

Comegpt

‘The Hermaous golf club is a welk-known and respesied club not enly locally bt slso
matiorully. Becauss of its popularity the tourse ¢annot sccommodate the demead
Tﬂ:ﬂﬁummm&m high season periods. In order to unlock the

of the vacsnt municipal land surrounding the exdsting golf course, the coume
d the anchor of an upmarket and prestigious secure residential estata,

To schieve this a lmsited amoust of eherations and improvements need o be effected
1o the existing course and an additions] nine hole course needs 10 be constructed. The

et result of this wll be approcimately 600 residestial opportustties wargsting various
oarket sectors e well ns & botel site,

“To pitch the procucts &2 the correct market level and setisfy current demand, the envire

,Emghmhhmdunnnhmmﬂmndmmmm

The Golf Courss

Case finished the Hermarmy Golf Club will consimt of two courses namcly the
mwmmnmmmm . The two courses would

astneieg fiped and aliow the clob to wxtend its capacity for

e —_——  m— =1 eem———— —

Wﬂﬁumﬂnﬁfdmmwmiuwm:u
accommodate the demand for tee times especlally duning hoBday perinds. An
pdditions] § holes will help to etse the trafflc on the existing 18 holes and generste
pusimum revemue for the glub. While the course will be constructed to the iatest
specafcations the market served will be:

»  Golfery who coiy want to spend 2-3 hours on the course

¢ Overflow rousds that cannot be sccommadated on the edsting course

o Mombers who cannot play on the exdsting course dus to corporazs dayy

o Small groups

209
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The land tha: has bees mads gvzilskle (o the developer for use 23 & golf coursa Is
lccated to the fght of the exsting 3™ hole.  Alternative layouts were presentad to the - ==
sommittee for incorparsting the n=w 3 holes, however it wan feit that while the oew 9 '
noles should be artached to the sdsting club it should be a seperers faclity,

Thmmﬂuﬁﬂhmmdduwmmnwmhmm
which will provide the club with o fadility thet ¥ cost effectve 1o
eraintwin while still providing members and visitors with superior playieg conditions

} - Dvoenss-

T‘.I:n.rurku sbove will be completed &t 0o cost to the Hermanus Golf Clhub
ﬂumh&tmmﬂhhﬂmhﬂ:ﬁufﬂmmdm
m;lmt. Provision would be mede during the construction of the course thit

gightesn hales are playable at all tmes, Thé oottt budgted fobtdeludas ftddlng e
wio._inital mpepetance af ghic.pow insdiely chiiand eiditiond mimvenarcd

The menagemens of the new 9 will be 1n extension of the edeing irfustrucoure, AL
administration will be dooe from the masimg premises with the exception of the

scronl sclling of green feed, which will be dong = the aew clubhouse. New admin
s2aff will therefore be kept to 2 miniepum,

Maintenance will be doac usder the supervision of the existing gremkeaper, however
H is envisaged that an additional 6 operstors and labtruress will be required

The Hermanus Golf ciub shall mannge both golf courses for their own account. The
entire estate, lpohuiingshe-golicoocge, will be regulated by & homeownerns
associution. Orwners of residental units onll comtribute & manthly levy for Efesnle,
secusity, msintermnce of common wreas aod the golf club will be responsble for
_muintaining and managing the two golf course areas

Becanso the vaiue of the residential wnits is dependent on the state of the polf course it
i imperative tha: both coursss re well maintained ut all times, Should thers be &
shortfall in fimds ut the golf club to achisve this objective, the body corporsta bs to
fund the shortfall from levies reserved from body corporate members.

150 Additional membershrps for residents in the estate I3 to be provided for as
watistics proved thet spproximately 3096 of residents &t & golf estate play polf, the
balznce Bve there becmme of Efestyle, sequrity and value

Fonding

The developer will be responsible for all costs relating to the alterstions to the sxirting
heles and the conmruction of the new holes, The developer will nlso fund the grew in
and supply the club with sdditional mintenance equipment for ths upkeep of the new
holes.

\
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During peak poriods the S-hole course could generate in cxcess of R10 000/day. With
z estimeted opersting budget of BS00 000 for maintensnce it would only require
10 000 reunds at RS0,00/round 1o bresk even. Based om & conservative 300 playable
deysanmumy, this amounts to less than 35 fousde'day, which should be eamly
echicveble. If an addiiom category of memberthip is irtrodiced this would alec be
tmﬂﬁ-m&n;mdﬂwﬁnmnﬂhmaﬁumﬂmchhhmwmmma

Courye Equipment

1 % Greens King Toro

| % Bunker Rake Toro

I x Oust Frowit Cutter Toro 325
| % 6500 Fairway Mower

1 x 2300 Tees & Surrounds

2 x Brugh Cutiens

2x Flymao

1 x Worckman

Courss Hems

Flag Poles & Cups
Putting Green Markers
Tet Mitken

Hols Cuttét

Hand Buzicer Rakes
Hard Fertilizer Spreader

Buaff

The growing in of & now nine holes would peed 10 people, for the first 12 moaths
thez § would be sufficient to cury out the muinterance therexfter,

Ihe Budeet

The coit to faiiriain the additioval § bolea would be approximately R500 000,00 per
year, This wonld include the dbowe saff complement

Fumps, imigstion controllers and sprinkiers to be installed.

An edditional § holes would require 500 000 Htres of water per night. To ensure the
svailability of water for 27 holes the Planning Committee has recommended that al
thres dams above the golf course be mede sveilable for the exclusive use of the
Hermamus Golf club and that capacity be increased if s0 required.
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Goll Course Lease

[

TummmmunmmmnEMmHmuthMnrmmu

the existing management of the golf courss is guaranteed for s iong &5 possibi= To

facifitate this the Plamping Comminer has recommended thet the existing lesse be
to inchude the sddifional 9 holes and thas an option period for & further 45

years be added to the oxtended lease. The lease should further provide, as security for

adjoining landowners, that the land currently utilized for the purpose of & goif course

shall remain w5 such. Therefore the 10 year notice perlod currentiy provided for inthe

extistipg lease s be deleted \
With the present cnly disadvantsgs is the placemens of the starting end
finishing holes in iom to the clubbouss. More importantly s dangerous siruation

exdsty with croasing the 1% 10 g=t 10 the 107 tee, and again on complation of
play at the

With the amount of rounds being played at Hermanus the greens will have 1o undergo
reconstruction in the near fture.  Although the greens were rebuilt a few years agn,
the club chose oot 1o tnild them to USGA specifications. The USGA method of
eonstruction is expensive tut will give the club ot jesst 15 yeam of troubls fres u2e
and optimum playing conditions, When the gresas ars rebullt additional serategy snd
interest can be worked into the design. -~

The biggest corrent disadvantages s perceived by the membars and visitors would be
the unsvailablity of tee times during the holiday pediods and competition days,
svellability of wates ead security of tenure.

l Th:ﬂﬂﬁnmtnndlﬁnghniﬂmdmwﬁnmnfm:hummmdnﬁm

god phased in B why %0 cmmc no distuption to members ind 18 boles will be
epen for play 524l times The total ahergtion, construstion and grow in period will be
1 16 monchs,

This propossl results in 8 win'win srustion for all parties -

e« The Golf Club

recsives an additional nine hole course 2 no cost 1o the club,

gectres incoms from the estxte towards mamtenance costs,

recedves puriing facilities 1o service both golf courses,

an opportunity is crested to improve and exiend cument [ease

conditions,

- pecures water rights for 27 hole golf course,

. Wﬁ@mmmmmmmu
players,

- sdditional revesue through green fees and memberships,
- more vailable tes times,

- tedoced inconvements to members and thew guests durmg upgrads of
remiining holes, which can now be phesed in,

¥ o8 @ 0

<%
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’ mmlﬂwummum' edded value 10 its surrounding land bolding, _ - ‘@
extend its rates base, _ -
rective needed capital to find capital expendinire, _
m&mn:m;uﬂgimuﬁu‘ﬁqhmmﬂmmm&ﬂmﬂmﬂu
golf estate in its monicipal area

. . ﬁwﬁidmn&mmbm:&hﬂgﬁumnﬂﬁ:mmmﬂ
and more, !
- creats job opportutaties,



COMMUNITY COMMITTEE MEETING NOD. 4
HELD AT THE
FERNKLOOF BOTANICAL HALL
THURSDAY, 22 MARCH 2001

\ %@y & -
( HERMANUS GOLE ESTATE

L]
Present:  See afiached atfendance list. ; u__,b—dr(— i
¥ e -
_ ol
Apologies : Graham Greathead ' (= 2N
Max Laipold /;;;F"
Geraldine Gardnar 1
Colin Green ¥
Riaan Kuchar .{,"7
0 e
1. Welcomea
Leslie Viloen opaned the meating and walcomead everyona presant and thanked them
for aftending. A special welcome was addressed to Mr Jan Kuhn, the Deputy Mayor of
the Overstrand Councll,
2. Purposa of Meeting
The purpese of the mealing was lo Infarm the commilies on the progess thal has been
followed to date and 1o give an overview of the developmeni plan that has bsen
formulzied.
3 Process
Leslie Viljoen pointed out tha! the development plan has been informed by spacialist
studies, the consultant feam and comment reseived from the public and the community
committes membears.
A S0% compromise agreament has been reached by the proposed devalopment plan,
Tha process of formulating the devalapment proposal started In 1529 and was Inliowed
by & public meefing in June 2000 and the various community commitiee mestings to
date,
This meeating brings the first round of public participation to a close and will be iclowed
by the first phase of the statulory process i acquitng development nights for the
proparty
it was emphasised that the development plan is an informed product that has undargana
careful consideration from the various parties involved,
4. Package of Plans Approach

Chrisia Kannénberg explained that a package of plans approach will be adopled lo
manage the proposed development. This fliexible process makes prowsion for the fact
thal all pianning decisions do not have 1o ba taken af this siage. This approach
envisages & serigs of plans al various levels of delall, becoming motre rafined &l miore
detallied stages of the development.
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The main components of this approach arg; = &

. A Development Plan |

. Rezoning ;

. Consolidatlon and Subdivision of the site into & number of Developmant
Packages

. Individual Subidivision Plans for each Development Packsge .

. Landscape Master Plan ; and

. Environmental Managemeant Plans,

The first phase of the statutory process includes an application for the approval of the
developmenl plan, rezoning, consofidation and subdivision of the site Into a number of
development packapes.,

Background on Development Plan

Rebin Twentyman-Jones gave a brefl background on the previous development plans
ihat have been formulated and how these proposad development plans evolved 1o the
current propasal,

The developmenl proposals dated 8 June 2000, 30 July 2000, 7 November 2000 and
the current proposal dated 16 March 2001, were [iustrated.

The main amandmants o the development plan daled 7 November 2000, in formulating
tha curren? development plan, werg highlighted as follows:

s Walland sludies completed — sreas indicated on Flat Strest and Fairwzys
Avenus.
. Practice range repositioned into the cenlre of the golf courss, cleser to the

clubhouse and removed from affecting the wetlands,

. Haoles 17 and 18 amandad to catar for these wetlands

. Hole 24 adjacent 1o Flat Street ameanded.

. Biological comidors created within the golf course, linking the welland argas 1o
the mountain edge/fFemkloof Nature Reserve, the Mossel Rivar system and
orean,

. Residential Precinct 2 has been sfightly enlarged.

. Golf Lodges are shown a5 conceptual foolprints and not a5 a single developmanl
ares.

Environmeantal Process

Louls de Villiers pointed cut that an application in lerms of the Envirohmani
Conservation Acl, 1889, would also be required to facilitate the proposed developiment.

This application/process will run parallal to the applications/process In tarms of the Land
Use Planning Ordinance, 1885,

The Greater Hermanus Sub-Regional SDF has identified the site for davelopmant
purposes on a strategic leval and the curren! development plan is regarded as
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consistent with the SDF. The SDF has also idenfified a welland area and th&
opportunily to connect natural areas.

The study underlaken for the wellands has identified the "no-deveiopmen!” oplion as the
preferred ecological option, bul this option has management problams and will hoid a
financial implication for Council. The curent developmant plan 5 the preferred
develapment proposal. This proposal provides for biological comidors dnd a significant
eniargement of wetland aread, The opperunity exists to enhance and rehabilitate
wetland elsments thal have been neglected and degradad In the past

The impodance of environmantal management plans for the conshtutlion and
operational phases of the devalopment was pointed out

Traffic Impact Assessment

Karen Dampars gave an overview of the traffic impact assessment that was conducted
for the proposed development.

The assessment was condugted in consuliation with cofficials of the Overstrand
Municipality, the Digtrict Roads Enginear and the PAWE: Roads,

Guidelines set by national and intemstional studiss were used fo conduct the
assessment. It was not reganded as necessary lo conduct any traffic counts for the study
area. <

The essessment concluded that the future fraffic to be generated by the proposed
development will not have a major Impacl on the study area. The traffic impact
assesament does however, Include a tralfic management programme.

Engineering Services

André van dar Merwe gave an overview of the engineering services required to facilitate
the propasad development. Tha following was pointed oul:

« Water - A new reservoir will be required to provide potable water to the
praposed development

« lrrigation - A borehole exists on the existing golf coursa which can provide
Imigation water. A better solution howevar, may bs to maks use of
tested effivent that is available from the Hemanus sawags
worka. This will also faciiitate Ihe wrigaion of other open

~spacesisport fiekds.

- Sewage Dizposal - A conventional sewer system will ba installed. Effluent will be
reticulated to two pump stations from where it will ba pumped lo
the Hermanus sewage eatmeant works.

» Siormwater - Stermwaler will be conveyed to the Mosssl River or Ocean. Flows
in excess of the 1 in 2 year flow will be conveyed via roads and
provision will be made for escape routes to the golf coursa (which
will act as 3 retention area), the Mossel River and the ocean.
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Market Product Provided

Laslie Viljoen poinled out that the development packages provided by the proposed
developmenl create an unique product which is not in compelition with other areas or
developmants.. Hs location at the golf course in cloge proximity to natural arses
contribute to the uniquenass of the developmant,

A market aiready exisis for fha products which ara proposed. An umgus iifestyle is
promoted in @ secure environmant,'which provides for a mix of residential erf sizes.

A product is thus crealed for the development, investment and end-user markats.

Residential Dansities Providad

The densities-of residential precincts are fixed at a maximum number and could thus in
prattica be |lower as indicated. Precincts conlaining single residential and group
housing sites wera calculated to have a maximum denslty provided by s 50050 spiit
between the number of single residential and group housing units. Flexibiiity regarding
the density is however, provided if a demand for larger erven (causing a lower density) Is
experenced, '

Phasing

* A project of this nature will need to be constructed in phases. It is envisaged that
Tesidential precinets 1, 2, 3, 4, 5and 7 will form pari of a First Phase. It is recommended

that the construction of the additional @ holes would be completed befora residential
pracincts 8, 8§ and 2 are developed. The latter should thus form par of 2 |ater phase

Discussion and Questions

Quastion/Commant ; Mr Frank Tennick raised the point that thera is 2 water shortage
experienced in the Hermanus area, The Overstrand Municipality
must ensure thal the water demand for the proposed devalopmant
ean be accommodated and that this will not put undus pressure
on existing capacity.

Response : Leslie Viljoen acknowledged thal there is & water nesd in the
Hermmanus area. The proceeds of the proposed development will
help fund the requlred infrastructure to provide water, not Just to
the proposed developmenl, bul to the Grealer Hermanus area,
Ths proposed development will thus aid the funding of crilical
projects in the Greatar Harmanus area

Mr Jan Kuhn stated that the Overstrand Councll Is aware of Ihe
capacity limiations regarding water provision A long-term
solullon however, needs to bs obtainad for this issue. Councl|
regards this lssus g8 a fop pricrity. The proposaed development
will aid to generate funds for a long-term solution.

Question/Comment | Mr Tennick commeanied (hat Councll mus! ensure that funds
generated by the proposed developmenl would ba spent on
solving the waler demand lssue, Funds should not be redirected
In such a way that the water demand Issue is not resolved.
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Response ; Leslia Viljoen replied that he, as development facilitator, cannot
prescribe 1o Council how funds must be distributed. Councll has
however, identified the issue as a prionity.

Question/Comment : Mr Peter Stringthorpe requested that the advertisement for tha
proposed developmen! must state that the waler lssue will be
resolved by funds generated through the devalopment.

Rasponse : Councll cannol be prescribed as to how funds must be distributed.
Councll has identified the water demand issue as g pnority. This
howavear, cannot be statad in an advertisement

CuestionvComment : Mr Geoff Andrew raised the concern that the Femnkioof residential \-\E}
area will be cut off from existing natural areas to the nonihi, A
barrier will in effect be crested, which will further be aggravated by
the erection of fencing.

Respanse : The current development plan attempts to address this issus by
providing & biological comidor to the north of the existing Femkloof 1{?}’
residential area. Fencing of fesidentisl precincts will be
addrassed in the detail subdivision phase of each residential
precinet.

Question/Comment: A concem. was raised regarding the proposed residential
densifies. The question was posed as to when an objeciion can
be made agains! fhe proposed densities.

Responss : The proposed development plan sais & maximum density for 2ach
residential precinct This density can however, in praclice, be
lower than Indicaied al the stage when detelled subdivision is
underiaken. An objection zgainst proposed densities can be
ladged al tha first phase of the statutory application process

QuestionComment : A community committee member stated that an abjection directed
st a single component/precinel should nol prohibit the proposad
developmeant 1o proceed.

Respongs : Agraed.

Question/Comment : When will “active® marketing commenge for the propogsed
developmant?

Response ! As'soon as approval has been obtained for the first phase of Ihe

sigtutery appllcations.

QuestionTComment : The [ink road, as directed by the PAWC, 8 5 concem.  WIl
possible future access control shill be altainable [n residential
arsas through which this ink road sirefches,

Responsa This link road is not a requirement for the proposed davelopment,
but |= Indicated 25 instructaed by the PAWC. The link road can
however, be seen as an emergency roule that can be managed by
the Overstrand Municipality, if and when the need arizes. The
PAWC insists thal the envisaged link road and bypass route muslt
be indicated on the proposed development plan. '



Question/Cammeant :

Response |

Queslion/Commeant ;

Response !

Question/Commeant

Response ;

Question/Commaent ;

Response :

Cueshon/Comment :

Response :

Question/Comimeant :

Haesponse :

Question/Commant :

Response ;

The alignment of the bypass route, as directed by the PAWC, s
SEEN 85 8 CONCem,

The bypass toute is nol a reguirement for the proposed
development. The alignmant of this route will go through a
saparale s!gtulnryr process when the nead arses for such a route

Mr Mike Ravenscrofl enguired if a link road to the Vodlklip area is
not desirable.

The current link, provided by means of a gravel road between
Hermanus Heights and the Femkioof residential ares, is raraly

utiised and a furthar extansion of this link road will ba under-
utilised.

Mr= Le= Burman staled that the Femkloof Nalure Ressive musﬂ\
be accessibls to the general public

The Intent to provide efficient access 1o the nature resarve s

shown on the proposed devalopment plan. The issue of providing
controlled access to residantial areas surrounding the naturs /
resarve will be dealt with at & future stage. !

The need. for the utilisation of ecological comidors ™y the publi¢

was raised.

The proposed development plan indicates the strategic planning
of the sits. Public access 1o certain ecological corridors could be
addressad through management plans. It Is envisaged that
ecological comidors could be as accessibla as the Mossal River
area.

Should the alignment of Fairways Avenue not be straightaned at
problematic areas?

Possible hazardous jocatlens can be alleviated through the
ramoval of vegetation to Improve sight distance and by means of
introducing {raffic-calming measures. The realignment of Fairways
Avenus is not regarded as a nesessity and is nol recommended,

The position of the required new resenvoir is of concarm.

The position of the reguired resarvoir will b2 delermined through a
separale process.

Are the proposed golf lodges required for the devalopment

The instruction to the davelopment facilitator by Council was to
add maximum valuz to the propety. Gelf lodges will graally
contribute o this directive, The market has also indicated a need
for such a facility.

Golf lodges need to be localted in close proxdmity to the clubhousa.
Parking will ba provided for these golf lodges at a central parking
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area located at the existing clubhouse. It is envisaged thal access
to goil iodaes will be provided by means of golf carts.

The ufilisation of the golf lodges will be at a lowsr intansity than
single residential Units. Golf lodges are prmarily wtilised as
ovemight accommodation

Question/Comment : Will goll fodges be double or singls storey?

Response : A mix of double and single storey units will be provided. Single
storey units will need a lamer bullding footprint than doubla slorey
units. The specific location of single and double storey units could
be negotiated with adjacent property ownars. Lesfis Vilioen and a
land surveyor will be available to peg proposed development
footprints.

Cuestion/Comment | How many residential units are anvisaged for Precincl 57

Respanse : A maximum numbar of 150 unlts are propesed. The aclusl

numbsr currently under review by possible investors Is between
110 and 120 units,

Question/Comment ! Haa any detallad planning of residentisl precincis besn
undertaken? ’

Response No detailed planning of residantial areas has bean underaken by
ihe project team. Interested investors have, on own accord,
evaligted residential precings. fo delermined  invesiment
feasibility,

CONCLUSION

Community committes members were requested {o contact Leshe Viljoen if any further
questions and concems should arsa. The desire 1o conclude the first round of the
public participation process was expressed, Committee members were requesiad 10
lodge any further concems or questions within the next 14 days. Al paricipants were
thanked for thelr contributions. S



GOLF COURSE
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Construction

irrigation

Gailf patha

Grow in costs
Mairtenance Equipmani
Sub-total

Provision for escalation

TOTAL CARRIED OVER TO VIAB
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14,500,000
0

5. 14,500,000|




MEMORANDUM OF UNDERSTANDING BETWEEN RABCAV AND
HERMANUS GOLF CLUB - 24 NOVEMBER 2003

1.

2

10.

1.
12

3.

14,
15
18.
7.
18.

Eﬁ Deed of Servitude or extended 100 year lease over entire 27

New 8 holes built,
Changes {0 existing 18 holes —all greens to be of same stendard.

Guarantesd water from dams and newly buill pipeiine subject 1o loca!
authority requiremants,

Land on both sides of dubhousa 1o be incorporated into club’s Litle,
New yahicle entrance / exit to dub with entrance / exit control,

Parking io be upgraded, increased and maximised according 1o land
availabllity and rezoning condiffons.

Perimetar wall with palisade fencing around enfire goll course esiate
appreximately 7.6 kan in length

Gol carl paths from green o lea through entire 27 holes as well 25 a

servics road for maintenance vehides (o sccommodate homeowners to
driva to dub,

Supervision s well as grow in cost of goll course for grow in period of
nenw 3 holes.

Equipmant / implements for new S holes (approximately R1 000 000).

Eﬂmimtnemdmmmmagﬂfmﬂyasmud'mmmmmﬁm
additianal equipment.

Extonsion o golf cart storage and caddy enclosura lo accommodate
incroase in membership,

Drivinglpraciice rangelpraciice puling and chipping greens.
Cantract with homeowners associaiion

New trees planted as included in new golf course design.
Corfract with Overstrand Municipality.

300 New golfl memberships o homeownars,

O\ 4, .

&
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18,  Rabcav to appoint an independent party to evaluate the capacity of the -~ E
existing club housafhaif way house fadilily and should half way house
fadliy ba fourd o small to accommedate the additional 300 mambars
Rabcav will faciiitala tha funding of the required exlansion.

20.  Assistanco and cooperation from golf club to pre sell @ minimum of 120
plots to members.

21.  Once goif course design, construction, speclficalion and development
cosl has been agreed with Mateavilch & Hayes, Hemanus Golf Club
shall become the client and Rabcay will gusrantss the development
cost with progress payments on architect and enginears carlificats,

22, Rabcav shall be allowed to erect a temporary markefing J/ information
centre adjgcent to the club house and putting green with adjoining
designated parking for visitors and staff, An awarensss campaign s to

take place over the December | January period to infroduce the project
(" to members as well as the public,

23, 'The record of he mesling haeld with the Hermanus Golf Club
Development Commitice at Fancourt on 11 November 2003 is to be
read in conjunction with this MO.U.

94, Rebeav underiske to use s best endeavours as

developmant
facififator lo ensure that the objectives, as set out in this MOU, s
achigved and accapted by the local suthority.
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RARE AS A HOLE IN ONIE
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at the Hemanmes Golf o Golf: qunis
Mathoich & Fayes will T this ved
etablishment, one of theoldes] mﬁ‘d.‘munn}

into & 27-hole champianship courss

redazzad I six h:ﬁxrudﬂ pmanﬂ., ead'-
meticbously into the phy of
the ares and the muiﬂwm:r:..”mied
nismiber of goff club membesthips will also be
svaiishie for purchase

Hermants, voted the deansst {own in South
Africa in 2003, offers the best land-based
whale-watching in the world. With its wam
safe beaches, wonderful walks and great
rﬁmumnhmane of the country’s
favouritz summer holidzy destinations.

ﬁ:hﬂhurﬂmaimlnunmm

LAUNCHING 2 DECEMBER

GOLF ESTATE PLOTS FROM RE00 000
- incl. VAT -

www femkloofestate.coza
emalt: femiloof@mbie coza

Fin‘rﬂﬂ*;lmnﬂmmuﬂ 783 6153

. 7%
P :'l.r...lr.' Ty A i rr - - - [l
IL, o -Rnl..l..ilrhﬂ.- lII_.-I . rn hrn“f 1




ET]

- iﬂ&g lapd —in ‘p 27-putfie-kampioenskapbaan omskep.

|0 ee F|H| ‘-' geleentheidibekend
ans.om Tt P f Lj‘ll" ”I"L1 L L!luurhi"b
koonheid LU :n;‘lu Jteit van e =u|'~~tl"'f"4‘t Estate

(e koop, tuistevant:= Hermanus Ghalfklob.

= e T Gnv-.e " 20 AoV oo
Na jare van snrgvuidage beplanning en
umgewlngmavnrs:ng is goed kanﬂhg‘ﬂr die toevoeging
van ‘n verdere.nege putjies by dig*Harmanus Ghalfbaan
magbsh.man Ghulfmg%rp-speﬁlglistﬂ Maﬁ:ﬂwm &
Hayes, sal hierdie gesofte installing — ‘éen van die-oudste

Enkel, residensigle erwe, wat wissel in grootte vanaf
550 tot 1500 vierkante meters, sal terselidertyd in ses
individuele gebiede vrygeste! word, elkeen noukeurig
ingeskakel in die topografie van die area en die uitleg
van die baan. 'n Beperkte aantal gholfklublidmaatskappe
sdl ook te kopp beskikbaar wees,

Hermanus, wat in 2003 gs Suid-Afrika se skoonste dorp
bekroon is, bied die bigste walviswaameming in die
wereld. Met sy warmjveilige strande, wonderlike
staproetes en fantastiese restaurante, is dit ook een van
die land se gunsteling somervakansie-bestemmings.

Erwe sal op 2 Desember 2004 vrygestel word. Weens
die porweldigende reaksie van die publiek, sal van
belangstellende kopers verwag word om op 29 of 30
November te registreer. Sien onderstaande gedeelts
vir besgnderhede.

STEL 2 DESEMBER BEKEND

GOLFLANDGOED ERWE VANAF Re00 000
(insluitande BTW) i

E-pos: fernkloof@rabie.co.za {@




The construction of roads and services for the residential ervan
Is well underway by CSY Conatruction which has subcontracted
part of the work aut to thres local contractors.

Precincts on which work has started are 1, 5, 7, 8 & 9. Alter the felling
of the alien tresa, the views, particularly from precincls 7 and part of
8 & 9 amm spectacular and would make a visil {o tha Esiale

wall warthwhile,

The first transfars of residantial arven are expected to go through in
March with the balance taking place on a phased basis through to tha
end of tha year,

Purchasers are raminded that (hay have
threa years from date of transfer o completa
their hemea,

Expocted Translor datos:

Barring any unforessen clroumslances, It
In expeciad that fransfers of erven in tha
various precinocts will ocour as of the
dates below:

Precinct 1 March
Precinct 2 MNovember
Pracinct 5 June
Precinct 6 Dectaber
Precinet 7 May
Precinct 8/9 August

@ IssuE I B 200060

The development of Femkloof Estals s
baing facllitated for the Overstrand
Municipality by Rabeay, a |oinl venture
betwasn Rabla Properly Projacts
and Cavecor Property Developors who have
teamed up with a broad-based
empawarmant consortium, Buyambo
which in turn I8 headed up by local
businessman James Bool,

Fram lefl, Phile Kapa from Biymnbo, Codle Grean
froen Rubcay, AMranen) Mehanzisws from Beuyembe,
Jakn Salie of Rahcaw Leafs Vions of Radoay
god famer Hool of Syymnbo

FERNKLOOF ESTATE NEWSLETTER

Managemant team
Project manager for
Farnkioo! Esiale is
Cllnl Evans, who has
mofe than 25 years
axpariance In civil

Froject Maragar. construction, and
who is responsibla for co-ordinating all
aspects of the infrastructure and goll course
devalopment. Clinl Is contactable an his
amall address clintef@rabieonsite.co.za
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LIV E WIRE
. ELETTRIFIED FENGCING
e -
POBOX 1S Tel; 552 6B03/
Private Bog X16 Fax: 552 6805
Caongtentiy TR4R pet=rEliivewiresvilems.co.va
12th Decernber 2008
Hermanus Golf Bstats
Dear Sins,

Thank you (or the affording Live Wise the opportanity fusthes evalngteand repart on the
perimetar seourity systems and procedures at your GalfEstate, end herewith our findings
and recommendations for your perusal.

The present sysiem offers very litthe form of aceess copiral to the Gl Estate, Access can
b2 palned tirough vacous propertics, gaps in and below the fencing es well oz getes thar
are left open, 15 was found during our T9minute walk op the 11® of December 2008,

The proposed installation of palissds feacing oa the sections of the northem and southes
bundaries will provide on sddidanal plysical barier,

‘The only way of molacting the eatire catate would be 1o cosure that the whole perimetes
15 uniformly fenced and gated. By so doing you will not have to rely on measures taken
by others. The esestion of this porimeter barrier will thes be the first step in peoviding an
alarmed and monitored sccurity barrier.

Thnni.lﬁfmupu:’dnﬂﬂwaﬂ:lnd fencing thould then be electrified with efther 3 o 5
strands and at the ssrme time ensore that 5o sections of the fonce of walls = be breached,
The clestrified fencing shoutd be divided into zoncs of epproximataly 200meters and the
caiorgizerss should be installed slong the inside of the pesimater, these encrpizess should
be monltored und coatrolled from & comimd polat

We believe that anything less that the shove will always be inadequats and leave
residents ond ployers af risk,

A desmiled deseription and costing strocture for the sbove van be provide on requast.

We bope that the sbove meets with your requirements snd look forward to being of
assistanee in the future,

For LIVE WIRE SYSTEMS CC
Chris Snyders

Teshnleal Advisor
LIVE WIRE SYSTEMD OF 2000 /04921 /0



MEMORANDUM OF SETTLEMENT AGREEMENT

mnde and entered Into by and berwean:

OVERSTRAND MUNICIPALITY
herein represented by the Munleipal Manager, duly suthaorised tharate,
Whosa Wl and further pirticilars appeat In Schedula & horsta
(" Owerstrand”)

HERMANUS GOLF CLUB
hersin represantad by, Wendell Melring and Henk Klainioog, duly authorised thecets,
whose full and further particulars appear in Schedule A hareto,
("HGLC")

INTERPRETATION AND DEFINITIONS

Headings to clauses in this Agreernent are for purposes of convenlence and
refarence only and shall not ba usad In the interpretation of nor modily nar ampllfy
the tarms of thiz apresmeant nor any clausa heroof,

In this Agresment, unless 3 contrary Intention dearly appesis:

1.1 Words imperting any ong gender include the other gender; the singular
Includes the plural end vice verss: pnd natural persons inciuds created
entities (incorporabed or unincorporated) snd vice versa.

1.2 Tha following termiz shall have the meanings assigned to them hereundar
and cognate expressions shall have 8 corresponding meaning unless the
contrary clearly appears from the context:

1.2.1  “Business Days" means any day of he weel,
excluding Saturdays, Sunddys
and Publiz Holldays.

122 “Course® means the Hemnanus golf
EUrseE,
1.2.3  “Date of Signaturce™ means the date on wiich the

Ilmst slgning party affizes =
signature to this agreement.

1.2.4 “"pevelopment” means the develcpmant of the
Catirse.
1.5 “Rabcav” means the RABLCAV Joint

yimture comprisihg Reble
Proparty Developers (Fry) Lo
and Cavcor Property Cevelopers
(Pry) Ltd.

HEMGNAIL U OF SGTFMENTT 0V ERSTEAND MUnCIPALITY SR T CLAM FRTCLL
H1a5 A RS R0 LaE pelovhed POORDANIE 111E %
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RECORDAL

WHEREAS Overstrand, with Raboav s It agoent, devalaped the Coursa, together
with the surrounding Femkloof Estata;

AND WHEREAS tha Development is now, for all prectical purposes, completed; A

AND WHEREAS Overstrand wizhes to finalise all outstanding matters with regard to
the Developmeant, with HGC,

HOW THEREFORE the partles agres as follows:
DUTSTANDING MATTERS

3.1 Ovorstrend shell pay o HGC or |3 nomines In writing, tha amdnt of
RS48 000.00 (nine hundred and forty eight thousand rand) in respect of &l
uul::ﬁndlng matters/works with regand to the Course/Davelopment, save far
the servitudes to be registered In favour of HGC a5 refiecied In the
Aa:ldar:trium to the Deed of Sale between itself and Overstrand, sloned on
gven dato,

3.2 Poyment In terms of clausa 3.1 5 made without prejudice to snd under
reservation of 2ll the Municipality’s rights and without admission of any
liabiiity or obligation on the part of the Municipality or Rabeay In regerd to
the Course/Development.

3.3 Payment of the aforementioned amount shall be effected within 14
{fourtean) Business Cays from Date of Signature.

INDEMNITY

In considaration for the payment to HGC in terms of clausa 3.1 above, HGC hereby
indernnifies and holds Cverstrand harmiess and shall keap Overstrand indemnified,
against &ll and any claims, proceedings or liability of whatsoaver nalure and
howsoavar arising In any way whatsoever, other than specifimally set out hersin, In
respect of, In connaction with or resulting from the Development or thia fallure to
attend to any aspect of the Development.

COSTS

HGC shall bear all costs In respect of and relpted to this pgresment Including
without limiting the genamlity thereof, tha negotiation, drafiing, signing and
exetution thersof, on demand.

BEREACH

In the event of any of the parties herets (the defsulting party) faliing to Rulfii on
due date any of the terms and conditons of this Agresment, the other parly shall
be entitied, having given the defaulting party 5 (five) Business Days written notice
to remedy the breach, either to cancal this agreement and clalm damages and

interest, or to enforce specific performance of this agreement and recover damages
and Intorest




7.

ARBITRATION = H

71

7.l

7.3

7.4

7.5

76

should any dispute, question or differenes - arkze b=iween the parties with
regard o any matter refating te-any of the parties’ obligations in tErms
heraal such disputa shall by dectded by arbitralion in the mannar sak oug
heraln,

The arbittation shall:

7.2.1 bte held m Hemmanus and conducted in an informal summary
menpar on tha basis that it shal pot be nacessary to cbsarve or
camy out ellher the wsual formalithes or procedures relating fo
pleadings or discovary or tha strict rules of avidence] and

Fidid  COMMEncE as 500N a5 reasonsbly possible after it i darmandad and

with a view to It belng completed within 21 {twenty one) Business
Doys aftar it ks demanded; . and

7.2.3  be held under the provisions of the Arbitration Act of the Republic of
South Africa (a8 amendad or replaced from time to Hme) ecept
insofar as the provizlons of this arbitration clause shall apply.

The arbitrator shall be a practising counsel or attorney of nol less than 10
(ten) years standing, eppointed by agreement betwaen the parties to the
arbitration within 5 (five) Business Days of belng called upon te make such
appointrment and failing sech agreement within the 5 (five) Business Day
period, sppointed by the President of the Cape Bar Assodation or the
Chalrman of the Law Society of the Cape of Good Hope.

Tha arbitrator shall, in giving his/her award, have regard to the principles
contalied in this agreement and hae/she shall decide the matter 25 submitted

to him/her according to what hefshe considers just and equltable In the -

circumstances and, therefore, the strict rules of Low need nol be obsarved or
bz taken Into account by him/her in amiving at hs/her declslom.  The
arpitrator's decision shall be presented within 7 (seven) Business Days after
the completion of the arbitration; In 3 written document, and hefshe shall
gtate the reasons for his/her decision therein, The arbltrator may determine
that the cost of the arbltration be paid elther by ens or other of the disputing
l:rarﬂﬁnnf by esch of the parties as hefshe in higher sole discretion may
deem [t,

Each of the parties te the arbitration irrevocably agrees that the decision of
the arbitrator made at such arbitration proctedings: shall ba finsl and
binding on each of tham; and shall be carried into effect Immediataly; and
may be made an order of any Court having jurisdiction over the parties.

Notwithstanding anything to the contrary contalned In this clauss 7, the
parties shall be entitied to Institute legal proceedings by way of application,
action or otherwise in any Court having Jurisdiction for the purposes of
restraining or Interdicting breaches of any of the provisions. of ihis

agreameant,




8. GENERAL - ﬁ

8.1 This ‘agreemant censUiutes the entire agreemant concluded bebwesn [he
parties regarding the =sublect matber heresf and no warranlies or
undeitekings or representations other than those specifimily recordec
herein may ba rellad on by either of the parties.

8.2 Ho amendment or consensual canceliapon of this agreement or any
pravision or term thereof or of any agreemant or olher document issued or
axacuted purspant to or in tarms of this agreemant and no sattisment of
any dispute arising under this agreement and no extension of tima, walver
or relaxation or suspansion of any of the provisions or lerms of this
agreament, shall be binding unless recorded In @ written document sighad
by the parties. Any such extension, welvar or relaxstion or suspension
which ts 50 glven or made shall be strictly construed as relating only to the
matier in respact whaereof it was made or given.

9. DOMICILIA AND NOTICES

8.1 The parties choosa domicle citand! &t executand] al their respective
addresses 23 set out in Schaedule A hereto, st which addresses all notices
and legal process In relation to this asgresment or any Bction arising
therefrom may be effectually delivered and sarved.

9.2 Any notice given by one of the parties to the other (“the address=2®)
winlchi:

9.2.1 |5 delivered by hand to the addressee’s domicifium citandi ef
executand! shall be desmed to have been recelved by the
addressee ot the time of daljivery;

9,2.2 s posted by prepaid registered post from an 2ddress within the
Fepubllc of South Africa to the addressee at the addresses’s
domicilium citand! et executangl shall be deamed to hove beon
recelved by the addresses on the 2™ (third) Business Day after the
date of posting;

9.2.3 |5 sent by fax or slecronic mall to the addressee’s domcilium
citand] et executandi shall be deemed to have been recelved on
the Business Day following:the day of transmmissian.

8.3 Elther party shall be entitled, on written notios to the other, to change lis
address 2g set out In Schedula A,

Signed st Hermanus on Loy \"ﬂp?’ 2009.

AS WITNESSES:

, et

=

2 k«Lu/Q“/

av ND MUNICIPALITY
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Signed st Hermanus on 2003,
AS WITNESSES:
Is
HERMANUS GOLF CLUD
2.




OVERSTRAND MUNICIPALITY

Address 8 Magnolia Avenug, Hermanus. 7200

Contact Numbers Tel: 0ZB - 313 8000
Fax: 028 - 313 BO20
e-malil: wzybrandsfovarstrand.gov.ze

Contact person Wernar Zybrands

HERMANUS GOLF CLUB

Addrass Main Road, P O Box 313, Harmanus. 7200

Contact Numbers Tal: 028 - 312 1954/5
' Fax: 018 - 312 2333
Call: 083 255 1902
e-malli mansgerdhpcos.Ts

Cantact person Wendell Meiring

v
s
=
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8 Seprember 2010

HELD ES5 R OI
Degr Trusiees;

We have reached 3 crucial paint in the negotiations with the HGC and Overstrand
Municipality,

Firsthy; I must give some background Information:

The MPDA tock a decision In November 2009 to engage the inlerested parties [nvolved
with the fence Issue in a round table discussion with the objective to arrive at 8 mutually
acceptable agreement without resorting to legal action. Seme twelve formal meatings
were held and at least four informal discussions.

During the period of the round tabile distussions, obvious weaknesses In the parimeter
were identifiad and addressed. This entalled 2 total of 260m of palisade fencing on the
southern boundary, a motorised qate at the Golf Rd entrance and & remote controlled
padestrian gate at the Simm St entrance, Overstrand Municipality paid R 300 000 for this
work, A further thorough Inspaction of the perimeter showed up more weaknesses and
differing standards of the securlty measures in place, for example some areas had
electric fences on top and other areas did not. Overstrand Municipality paid a further

R 150 000 to upgrade the |dentified problem arsas. This wark should ba completed
during this wesk.

Regarding the mattat of the unfenced sectlons of tha N/S boundary, many ldeas wers
tabled and discussed. It was resolved that the MPOA, HGT and Gverstrand Municipality
would enter Into an agreemsant . This was after the N/S Boundary owners informed the
round table meeting that they would not be able to form legally empowered bodies that
could speak for all the N/S boundary residents.

The Overstrand Municipality contractad Mariki Chin to draft the said agreement. After &
serigs of interactions, the draft that is attached to this letier was cleculated to the Estate
trustees for comment and feedback, Thres important issues were raised, namely the
rights of the Individual erf ownurs in the Estate, the legal labiiity of the MPOA trustess I
thay impaired the rights of the individual eff owners and a penalty to be applied If the

HGL did not fence out a property that did not maintain the roadside barrier to the agreed
standard.

I engaged the parties in correspondance with these proposed amendments as follows:
On 16 August [ wrota to the parties :

“Daar All, .

| have subseguenily heard Iram Saral that precinet 5 wants to add 8 sentenca to clausa §
staling:

"The rights of individual acf owners in the Fambdoof Estate are nol impedead and are ressrved
in this agreeman(”

This is lo prevent individual arf ewnars from suing the MPOA for having perhiaps derogated
their rights.

i
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If this insar & agreed to, then we nesd to distribute to all round table delegates for thelr

approval. |l they agree. | shall distributa it 1o all the peecinct POAS for agreemant al precingt
lovel”

On 23 August | wrote to Marlki Chin and Overstrand Municipality;

*Dizar Marik,

Prestwick Viliage (Precinct §) held 8 trustees mesting on Fnday and they wish to have some
sort of penaity clause inserted into the contract in the event that HGC does not fance cut &
property that does nat abide to the prescrbed security measures. My proposal ks

"In the event that the HGC does not either get a property on its boundary to comect the
daficiency in the street side sacurity or doss not fence out such property within 30 days,

HGC agrees to pay to the FEMPOA a sum of R10 D00 per month for every month that that
security breach exists,"™

As far as the penaltles are concerned, HGC rajectad this concepl outright as follows:
On 2 Septamber Rodon Pybus wiote:
*Dear Marlld,

The agreement betwean the Harmanus Golf Ciub and the other parties was supposed 1o be
the document to insure that our mutual interests were maintzined. Introduction of any penally

clauses, 1o my mind, ks not in the interests of this agreemant and the Goll Club cannot agree
to the inclusion of such clausss,

The only change o be mads fo the draught at this stage is that which was suggested by zak
Krige to clarfy the aregs of respansibility.

Regards
Roydon Pybus
Harmanus Golf Club®

&s far as the individual rights and legal liabillty of the MPOA trustees are concernead, [
wrote to the parties as follows:

“Daar Marik,

The MPOA trustees will not sign the sgreement without including the amendment to the
indemnily clause a3 s2nl 13 you-on ta.r_aamu

For ease of referance | include it

"The rights of individual e owners in the Famkioof Extate are nol impaded and are resarved
in this agreement™.

This is necessary to prevent any estate owner taking legal pcfion against the individual MPOA
trustees.”

On Mondaey & September the Mayor calied a meeting with mysall representing the MPOA
and Roydon Pybus representing the HGC. Sharon Sleigh and Mariki Chin ware also
present, The Mayor Informed ma that the penalty clause was off the table and that the

individual rights clause would not ba Inserted into the indemnity clause. The draft
agreemeant on the table was final.

1 did not give up and wrote to the Mayor on 7 September:

*Dear Theo,

| have given the stalemate situation some thought overnight _

It would be a pity if sll the effort we have put into the process came to less than & satisfattary
end,

A point that was nof tabled at sll yat, Is that the ingdemnity from the MPDA Is mare poweriul
than |t appears ai first sight. It remaves the possibiity of legal action being instituted that is
funded by the cofiective of Estate owners. The easiest way to raise money is for a majority




vole at MPOA level o impose 3 lavy Increase to lund legal fees and everybody helps o pay,

even i (hey disagrea.

if tha MPOA signe an indemnity, any legal ection has to b2 by ndividuais and my expanance
is that when thera is a call for real funds to be paid over, enthusissm wanes vary quickly

| theretore urge you to réconsider the indemnity clause with mesenvation of the rights of
individual ewners and protection of ihe position of the trusises. You and your lagal advisor are
mvited to suggest wording to suif "

On 7 September | recelved a reply from Marikl Chin as follows:

*Daar lzak

My instructions are to advise you that the window of opportunity offared by
tha municipality, is now closed. The municipality requires ths indemnity
included in the draft document and if that Is unacsentabls to the MPOA, the
status guo shell prevall until the fJunds are pald Lo the golf elub whean it

is absolutely cartain that all possible claims have becoma prescribed

Shoutd the MPOA, in the intanm reconsider its position regarding the
indamnity, you are walcoms to approach the municipality with 8 proposal to
that effect”

NOTE: The Overstrand Municipality intends keeping all the remaining funds
recelved from Rabcav for three years to ensure that prescription will occur, If
the agreement is not signed.

The pertinent guestions now are:

1.

2,

Is the indemnity clause, In Its present form, an Impairment of the rights of
Individual erf owners?

Are the MPOA trustees at any risk if they sign the agreement in its present form?

Does the agreemeant give the Estata some legal way of enforcing N/S boundary
owners' responsibility to mamtain their roadside security through the threat of
being fenced off7

Should the MPOA sign the egreement In its presant form?

Should we walk away and be satisfied that the security upgrades that have taken
place ara what we have gained through tha round table discussions and be
satisfiad?

Not signing the agréament means that individual owners, singly or as & group, of
the MPOA are all not prohibited from taking furthér actlon Inorder to get the
remainder of the fence built. Is this a senous consideration?

Please feed back to ms your thoughts and ideas.

Kind Regards

Izak
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22 NOVEMBER 2010
THE MUNICIPAL MANAGER

OVERSTRAND MUNICIPALITY BY HAND
MAGNOLIA STREET

HERMANUS

7200

Dear Sirs,

RE: T: M KL HANS AND

1.

We act on behalf of Mr Marius Kleynhans of 14 Innesbrook Village,
Fernkioof Estate, Hermanus and other ownars of properties in various
other precincts on the Fernkloof Estate (the Estale).

We are instructed that the Overstrand Municipality (the Municipality

« was at all material times the owner of the Hermanus Golf Course
and the surrounding land on which paris of the Esiate was
daeveloped;

« during December 2005, sold erven in the Estate; and

+ prior to the aforementioned sales either itself andfor through it's
development agent and estale agents, marketed erven in the
Estate on the basis that they would form part of a security
development whare residents would be ensured of a secure
lifestyle adjacent to the Hermanus Golf Club,

Our cllent and other purchasers of erven-received sale documents
consisting of a pack of documents with various annexures including the
"Estate Rules™ which provide as follows:

"8.1 A central fealure fo the quallty of lifs at the Femnkloof Estale Is
securfly. IThe Estale s fully protected by alectriffad fencing ihat is

designed to prevent unauthorised access fo the Esfale. [Emphasis added] ‘

. -
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g2 - Animporiant element of a secure Nfestyls is that of pravention and
deferrenca.”

It Is furthermore recorded In the first Estate newsletter In February 2006
thal:

*Palisade fencing — Canstruction of the pallsade fencing and walling
to secure Fernkloof Estafe will start In February with work expected
to be completed by the year end.”

It is clear from the aforesaid that it was understood by all partias thal the
Municipality as the saller of the erven would ensure that the Estate would
be fully protected by electrified Tencing designed to pravent unauthorised
accass to the Estate.  In the premisas our client holds the view thal the
Municipality Is obliged to fenca the entire Estate by means of electrified
fencing In such a way so as to ensure thal purchasers obtain the secure
lifestyle that thay were promised.

To date a very substantial part of the Estale has indeed been fapced In
accordance with the Municipality's aforementioned obligation. In this
regard we are Instructed that until as recently as six months ego portions
of the perimeter fence were still being built up and elactrified, This work
has however been discontinusd and thera are still important seclions of
the northern and southern boundaries that have not yet been properly
secured by means of electric fencing. This has and continues to pose a
seriolis security risk to our clients and to their families.

in the result we have instructions to demand, as we hereby do, that the
Municipality fence all remaining boundaries of the Estate by means of
glectrified fencing in such a way so as to ensure that purchasers obtain
the secura lifestyle that they were promised.

In so far as it may be necessary, we hereby request your confirmation that
you have bean provided with sufficient notice In lerms of section 3 of Act
40 of 2002 of our clients intended legal action, failing which this
comespandanca will serve as notice that application will in due course be
made for condonation as may be required, This correspondence will be
used in support of any application for condonation.

Please be advised that Unless we receive your written confirmation within
saven (7) days from date hereof that the unfenced portions of the northern
and southern boundaries of the Estate will be secured by elaclric fencing,
it is our instruction o proceed with the bringing of the necessary
application to compel such fencing.



Yours faithfully,
BURGERS & VAN NOORDWYK

I:p['ﬁg:gverstmnd




IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TOWN)

CASE NO:

In the matter between:
MARIUS JAKOBUS KLEYNHANS
In his capacity as Trustes for the
time being of The Kleynhans FamilyTrust FIRST APPLICANT
HEATHER KLEYNHANS
In her capacity as Trustee for the
time being of the Kleynhans Family Trust SECOND APPLICANT
CORNERCADE (PTY) LTD THIRD APPLICANT
SHIRLEY MILLICENT KOSTER FOURTH APPLICANT
TIELMAN NIELIWOUDT AGENBAG FIFTH APPLICANT
AND
OVERSTRAND MUNICIPALITY RESPONDENT

SUPPORTING AFFIDAVIT
| undersigned

HEATHER KLEYNHANS

do hereby make cath and say:



| am an adult female and the Second Applicant. | reside at 14 innesbrook
Villiage, Femkloof Estate, Hermanus. | am duly authorised to deposa to this
affidavit in my capacity as Trustee for the time being of the Klsynhans Family

Trusl.

The facts disposed to herein are within my own personal knowledge, unless
the context indicates otherwise, and are, lo the best of my knowledge and
belief, true and correct.

To the extent that legal submissions are advanced, they are made on the
basis of advice received from my legal representatives, which advice |

beliave to be true and comrect.

| have read the affidavit deposed to by the First Applicant and | confirm the

carrectness thereof in all respects.

The Kleynhans Family Trust is the owner of e 9977, which is located in
precinct 2 of the Fernkloof Estate and also known as 14 Innesbrook Villlage,
Femkloof Estate. The aforesaid e was bought from the developer of the

Femkioof Estate.

The decision o acquire property in the Femkloof Estate was also motivated

by the fact that the Overstrand Municipality undertook to provide a secura

lifestyle in a property developmeni that would ba fully secured by an

alectrified fence around the permeter of the Fermkloof Estate.



7 Although the Overstrand Municipality has been paid the purchase price for
the erf, the secure lifestyle that the Overstrand Municipality promised us has
not been received. The First Applicant and | together with our thres
daughters reside in the most unprotected precinct on the Femkloof Estats
and it |s unacceptable that the secured living promised by the Overstrand
Municipality has been provided for other precincts in the Femkloof Estate,

whilst my daughters and | feel unsafe in our own home.

3 The Application for the refief sought in the Notice of Motion is herewith

supported.

HEATHER/KLEYNHANS
in her capacity as Trustes of the
Kleynhans Family Trust
Pﬂ
| hereby certify that on this _©LS  day of June 2011 in my presence at
Hermanus the Deponent declared that she knew and understood the contents of this
affidavit, no objection to taking the oath, and that she cgasidered the oath as binding

on her consclence.

COMBMISSIONER OF OATHS

PRASTISHG ATTORNEY REBA
RANK: 1nt WhEsiecTi FLACE

HARDQUR BOALD
FIERREANLE L}

NUMBER:

STATION:
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IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TOWN)

CASE NO;

In the matler batween
MARIUS JAKOBUS KLEYNHANS
in his capacity as Trustee for the .
time being of The Kleynhans FamilyTrust FIRST APPLICANT
HEATHER ELEYNHANS
In her capacity as Trustee for the
time being of the Kleynhans Family Trust SECOND APPLICANT
CORNERCADE (PTY) LTD THIRD APPLICANT
SHIRLEY MILLICENT KOSTER FOURTH APELICANT

1
TIELMAN NIEUWOUDT AGENBAG FIFTH APPLICANT
AND
OVERSTRAND MUNICIPALITY RESPONDENT

|

SUPPORTING AFFIDAVIT

| undersgned

MINETTE KLEYNHANS

do hereby make oath and say:



EE-JUH-2811

12:57 Fromt Teldds 210054

| am an adult female and a Director of tha Third Applicant. | reside at 11
Toblas Halnveko Strest Swakopmund, Mamibia, | am duly authorised lo

deposa to this affidavit on behalf of the Forth Applicant.

The facts disposed to herein are within my own personal knowledge, unless

the context Indicales otherwise, and are, to the best of my knowledge and

bahaf, true and correct,

To the extent that legal submissions are advanced, they are made on the
basis of advice received from my legal representatives, which advice |

belleve to be true and cormect.

| have read the affidavit deposed to by the First Applicant and | confirm the

comectness thereof in all respects,

The Third Applicant owns erf 10131, which Is located In precinct & of the
Femkloof Estate and also known as 60 Lakewood Villlage, Fernkloof Estate,

The aforesaid orf was bought from the developer of the Fernkloof Estate.

The decision to acquire property in the Fernkioof Estate was also motivaled
by the facl that the Overstrand Municipality undertook to provide a secure
lifestyle in & property development that would be fully secured by an

alectrified fence around the perimetar of the Fernklool Estate.

Although the Overstrand Municipality has been paid the purchase price for
the ad, we have unable to develop the propafly as the secure lifestyle that
the Overstrand Municipality promised has not been received and no such

representation can thus be made to prospective buyers of the developed arf

4
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The Application for the relief sought in the Notice of Molion iz herewith
supported.

JYMog ~—~

MINETTE KLEYNHANS

| hereby cerify that on this 2 day of June 2011 in my presence at
e Deponent declarad that she knew and understood the contents of this

affidavit. no abjeclion lo taking the oath, and that she considered the ocath as binding
on her conscience.

COMMISSIO

| St S TRY OF JUSTEE oy
RANK G S T

— mEIRT L
STATION: -
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IN THE HIGH COURT OF SOUTH AFRICA g &E
(WESTERN CAPE HIGH COURT, CAPE TOWN)

CASE NO:

In the matter betwean:
MARIUS JAKOBUS KLEYNHANS
in his capacily as Trustee for the
fime being of The Kleynhans Family Trust FIRST APPLICANT
HEATHER KLEYNHANS
in her capacity as Trustee for the
time being of the Kleynhans Family Trust SECOND APPLICANT
CORNERCADE (PTY) LTD THIRD APPLICANT
SHIRLEY MILLICENT KOSTER FOURTH APPLICANT
TIELMAN NIEUWOUDT AGENBAG FIFTH APPLICANT
AND
OVERSTRAND MUNICIPALITY RESPONDENT

SUPPORTING AFFIDAVIT
| undarsigned,

SHIRLEY MILLICENT KOSTER

do hereby make oath and say:

1 | am an aduil t female residing at 12 Innesbrook Villaga, Femkloofl Eslate, who
acts herein in my personal capacity as registered co-owner of erf 2865,
Femkloof Estate, which is located in precinct 2 of the Fernkloof Estate and also
known as 12 Innesbrook Villags, E;Emkjnnf Estate and also nomine officio in my
capacily as a Trustee for the time being of tha E W KOSTER Family Trust and
the registered co-owner of ef 2065, Femkloof Estate, which Is located in

precinct 2 of the Fernkloof Estate and also known as 12 Innesbrook Village,

Fernkioof Estate. A /f ﬁ



| G |

| am duly authorised to depese to this affidavit on behalf of the Forth Applicant.

The facts disposed to herein are within my own personal knowledge, unless the
context Indicates otherwise, and are, {o the best of my knowledge and belisf,

trug and comech

To the extent that legal submissions are advanced, they are made on the basis

of advice recelved from my legal representatives, which advice | believe to be

true and comect.

| have read the affidavit deposed to by the First Applicant and | confirm the

comectness thereof in all respects.

| am the co - owner of erf 8965, which Is located in precinct 2 of the Femkloof
Estate and also known as 12 Innesbrook Villlage, Fernkloof Estate. The

aforesaid arf was bought from the developer of the Fernkioof Estate.

The decision 1o acquire property in the Fermkioof Estate was also motivated by
the fact that the Overstrand Municipality undertook to provide a secure lifestyla
in & property davelopment that would be fully secured by an electrified fence

around the parimeter of the Femkloof Estate.

Although the Overstrand Municipality has been paid tha purchase price for the
erf, the secure lifestyle that the Overstrand Municipality promised us has not
been received. | live alone In the most unprotected precinct on the Femkloof
Estate and has been the victim of a housebreaking in December 2004. It is
unacceptable that the secured living promised by the Overstrand Municipality
has been provided for other precincts in the Fernkloof Estate, whilst | feel

unsafe in my own home.

]
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g The Application for the relief sought in the Notice of Motion is herewith

supported.

I s

SM KOSTER

| hereby certify that on this 2% /¢ day of June 2011 in my presence at Hermanus
the Deponent declared that she knew and understood the contan i5 affidavit,

has na objection to taking the oath, add thal she considered the oath as binding on
— 4

her conscience. _‘\\\

- =
COMMISSIONER OF OATHS
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IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TOWN)

In the matter between:

MARIUS JAKOBUS KLEYNHANS

in his capacity as Trustee for the

time being of The Kleynhans FamilyTrust
HEATHER KLEYNHANS

in her capagcity as Trustee for the

time being of the Kieynhans Family Trust
CORNERCADE (PTY) LTD

SHIRLEY MILLICENT KOSTER

TIELMAN NIEUWOUDT AGENBAG

AND

OVERSTRAND MUNICIPALITY

CASE NO:

FIRST APPLICANT

SECOND APPLICANT
THIRD APPLICANT
FOURTH APPLICANT
FIFTH APPLICANT

RESPONDENT

SUPPORTING AFFIDAVIT

| undersigned

TIELMAN NIEUWOUDT AGENBAG

do hereby make oath and say:

1 | am an adult male and the Sixth Applicant, | reside at 1 Lobelia Streel,

Berghof, | am duly authorised to depose to this affidavit on behalf of the

Forth Applicant,
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2 The facts disposed to herein ars within my own personal knowledge, unless

the context indicates otherwise, and are, 1o the best of my knowladge and

belief, true and correct.

a To the extent that legal submissions are advanced, they are mads on the
basis of advice received from my legal representatives, which advice |

baliave to be true and correct.

4 | have read the affidavit deposed to by the First Applicant and | confirm the

correctness thereof in all respects.

5 | am the owner of erf 9877, which is located in precinct 2 of the Fernkloof
Estate and also known as 1 Innesbrook Villiage, Fernkioof Estate. The
aforesaid erf was bought from the developer of the Fernkloof Estate.

6 The decision to acquire property in the Femnkloof Estate was also motivated
by the fact that the Overstrand Municipality undertock to provide a secure
lifestyle In a propery deveiopment that would be fully secured by an
elactrified fence around the perimeter of the Femkloof Estate.

7 Although the Overstrand Municipality has been paid the purchase price for
the erf, | have unable to develop the property as the secure lifestyle that the
Overstrand Municipality promised has not been received and | cannot
represent fo prospective buyers of the developed erf that It is indeed the

case.

8 The Application for the relief sought In the Notice of Motion Is herewith

supported.

=
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TN AGENBAG

| hereby cerity that on this &1 57 day of June 2011 in my presence at
Hermanus the Deponant declared that he knew and understood the contents of this
affidavit, no objection to taking the aath, and that he considered the oath as binding
on his conscience.

Al s

COMMISSIONER OF OATHS

FuLL name: ocnces Cleete

Aunaqmml;.ma - / _
o Otficio e RANK: TN 1S2=y5 e
accounting Oficer
LA CAC 650330

Ginrus Trading Post, Main Read, Onrus River

NUMBER: W2 5S4~

21 JUN 2011 STATION: Hg;_rmw;:,
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IN THE HIGH COURT OF SOUTH AFRICA
WESTERN CAPE HIGH COURT, CAPE TOWN

Before the Honourable Acting Justice Smit
On Wednesday 27 July 2011

Case No: 12755/2011
In the matter betwaen’
MARIUS KLEYNHANS First Applicant
in his capacity as Trustee for the time

being of The Kleynhans Family Trust

HEATHER KLEYNHANS Second Applicant
In her capacity as Trustee for the time

being of The Kleynhans Family Trust

CORNERCADE (PTY) LTD Third Applicant

SHIRLEY MILLICENT KCSTER Fourth Applicant

TIELMAN NIEUWOUDT AGENBAG Fifth Applicant

and

OVERSTRAND MUNICIPALITY Respondant
ORDER

— _—
[ WESTEHN CAFE HikaT ]
. FRLTTE Ak

l

By agresment betwean the parties it 1s ordered Th%t:
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1. The matter be postponed to 18 MayEE‘iE at 10:00 or as soon thereafter as the ;ﬂ-'

matter may be heard; and

2. That the costs of this postponement are 1o stand over for later determination

Elchee! Bangs & Assocclatss

EERMANUS

¢/& B Btrauss Daly Inc.
GAFE TOWN

Jmdz

WEETERN CAPE SiGH COURT |

L =

201 -0/- 18

CAPE TOWRKAARSTAT
VISS-KAAP HOEHOF |




BOX 135
IN .. HIGH COURT OF SQUTH AFRICA

WESTERN CAPE HIGH COURT, CAPE TOWN

In the appplication of :

MARIUS KLEYNHANS

In his capacity as Trustee for the lime being of
The Kleynhans Famiy Trust

HEATHER KLEYNHANS

In hesr capacity 28 Trusies for the time bamg of
The Kleynhans Family Trust

CORNERCADE (PTY)LTD

SHIRLEY MILLICENT KOSTER

TIELMAN NIEUWOUDT AGENBAG

and

OVERSTRAND MUNICIPALITY

CASE NUMBER ; 127552011

1= APPLICANT

2 APPLICANT

3= APPLICANT

40 APPLICANT
&m APPLICANT

RESPONDENT

NOTICE TO OPPOSE

BLEASE TAKE NOTICE ihat ihe respondant inlends appasing the Mobce of Mollon appcation s sel down

for Wednesday, 27 JULY 2011 and appoints the offices of the undersigned as the address al which they wil

accept senvics of pleadings and notoss In connection with the applicatan.

Dated at Cape Town this 8 day of JULY 2011

VANDERSPLY

© C Heathing

021 419 3622
palan@vdsisw 60 28

HERMANUG




To; THE REGISTRAR
High Caut
CAPE TOWN

and 1 WMICHAEL RANGE & ASS
Attomey for Applicants
Hermanus
oo Strauss Daly Inc
15" Floor
The Temaces
34 Bres Sirest
CAPE TOWN
Rl L Malhete

VANDERSPLY

P © Hesthling
L27T4149 052
pautanEnising cors

CHIN INC -
218 HOPE STREET 263

HERMANLIS
/o Van der Spuy Cape Town
Al !

per: L

A
(Rat PC Neathi Huﬁﬁg;
4!1

14 Long Streal
Cape Town

PO Box 1701
Capa Town

DX : 53 Cape Town
(Tel 418-3622)
(FX: 418-1329)
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BOX 135
IN THE HIGH COURT OF SOUTH AFRICA
WESTERN CAPE HIGH COURT, CAPE TOWN =

. N v s CASE NUMBER : 1275572011

e I Je
in the appplication of sl v
MARIUS KLEYNHANS o 1% APBLICANT
in his capacity as. Trustes for the tme being of
The Kleynhans Family Trust
HEATHER KLEYNHANS 2ne APPLICANT
in her capacity 2s Trustes for the tims baing of
The Kigynhans Family Trost
CORMERCADE (PTY)LTD 3% APPLICANT
SHIRLEY MILLICENT KOSTER 4m APPLICANT
TIELMAN NIEUWOUDT AGENBAG 5 APPLICANT
and
OVERSTRAND MUNICIPALITY RESPONDENT
FILING NOTICE

DOCUMENT FILED : Respondent's Answenng Affidavil

Dated st Cape Town this 9 day of DECEMBER 2011

CHIN INC ({ ,
HERMANUS ﬁg&{z AU

cio Van dar Spuy Cape Town
Attornays for Respondent
WAMNDERSFLUY
P C Neathiing
o1 419 3622

eaularm@vdsiee oo.za



o THE REGISTRAR
High Court
CAPE TOWH

and to: MICHAEL RANGE & ASS
‘Attomey for Applicants
Hermanus
o/ Strauss Daly Inc
157 Floor
Tne Temaces
34 Bres Streal
CAPE TOWN
Ret L Maherba

YANDERSFUY

P T Manthing

S 418 3822
paulanBvdaiiw co.rs

per:

[Ref PT Nesthiing/ar/CHIDI23)
4t Floor

14 Long Stree!

Cape Town

PO Box 1701

Cape Town

DX .53 Cape Town

[Tel £18-3622)

(FX: 418-1329)
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IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TOWN)

CASE NUMBER: 12755M1

In the matter between:

MARIUS KLEYNHANS First Applicant
In his capacity as Trustes for the time
being of the Kleynhans Family Trust

HEATHER KLEYNHANS Second Applicant
In har capactty as Trustee for the time
baing of the Kleynhans Family Trust

CORNERCADE (PTY) LTD Third Applicant
SHIRLEY MILLICENT KOSTER Fourth Applicant
TIELMAN NIEUWOUDT AGGENBACH Fifth Applicant
and

OVERSTRAND MUNICIPALITY Respondent

ANSWERING AFFIDAVIT

I, the undersigned,

ALFRED RIAAN KUCHAR

do hereby make oath and say that:
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| am an adult male and Senior Manager: Town Planning and Property
Administration, Overberg Municipaiity, | am duly authorised to make

this affidavit on behalf of the Respondent

The facts set out hersin are true and correct and, save where the
contrary is indicated - in which avent | verily believe such contents to
be true and correct - are within my personal knowledge and bellef.
Whers | make legal submissions herein, | do so based on advice

received from the Respondent's legal represantatives and in the belief

that such advice is comect.

| have perused the Notice of Motion dated 27 June 2011 and the
affidavils deposed to by the Applicants in support thereof. | will in due
course deal with the allegations coniained therain, Before doing so, |,
however, wish to address the fact that the Applicants failed to join
necessary parties In these proceedings and also deal with the

Respondent's special defence of prescription as points in iming
IRST IN LIMINE - NON-JOINDER CESSARY PARTIES

The Applicants seek an order directing the Respondent to ensure that
the “Femkloof Estate” is fully protected by electrified fencing that is
designed to prevent unauthorised access to the estate. When regard Is
had to annexure "A" to the founding affidavit, it Is clear that the
Applicants in reality require this Honourable Court to order the
Respondent to erect an electrfied fence (the precise make-up or

design of which Is not altogether clear) along certain portions of the



northemn and southem boundaries of the Hermanus Golf Course — in
areas where the golf course (which is the proparty of the Hermanus
Golf Club) share a common boundary with properties which are ownad
by third parties, It stands to reason that the Hermanus Golf Club and
the said third parties have a direct and substantial Interest In the

subject matter of the issues Involved and the order which this

Honourable Court might make.

| have been advised and verily bellsve that tha Applicants’ failure to
join the third party owners (being the Hermanus Golf Club and the
individual owners of the erven which the Applicants seek to fence out,
as well as owners of properties in the Femkioof Estate itself) is fatal 1o
their case (in the sense that the Court will not deal with those issues

without such a joinder being effected).

3.1 As can be gleansd from the founding affidavits, Caveor (Pty) Ltd
and Rabie Properties (Pty) Ltd, carrying out a joint venture under
the styie of “Rabeav Joint Venlurs”, developed the residential
estate known as the Fernkloof Estate on behalf of the
Respondent. (Il should be noted that during the planning and
approval stage the proposed development was referred to as the

Hermanus Golf Estate, but was after approval rebranded to

Femkloof Estata).

52 The municipal land upon which the estate has been developed

5 adjacent to and in some cases within the borders of land

I

=

Ll
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5.4

5.5

which had previously been leased by the Respondent to the
Hermanus Goif Club (and on which the latter's golf course is
iocated). The Respondent has in the interim (on 6 December
2008) sold the golf course land to the Hermanus Golf Club.
Registration of transfer of the properly comprising the goif
course in the name of the Hermanus Golf Club was effected on

22 May 2007

it should, however, be emphasised that the Fernkloof Estate |s
not a golf estate. (This much is made clear in ¢lause 1.1.7 of tha
agreement of sale (standard conditions, wherein the Fernkioof
Estate development is defined to mean “collectively the property

developments on the fand known as Femkioof Estate’ situate af

the Hermanus golf course”).

There are seven separate entrances off public roads to saven of
the nine separate and distinct pockets of land (referred 1o as
“precincis”) comprising the Femkloof Estate. Save for Precincts
8 and 8, none of the precincts are linked. Precinet 1 consisis of
six erven, each of which has direct access from an adjoining
public road.

The golf course, although adding value to the properties in the
Femkloof Estate, is completely independent of the vanous
precincts and home owners may only enjoy the golf club

amenities if they become members of the club or by mvitations
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5.7

5.8

of & club member, Care should therefore be taken not to conflate
the Fernkioof Estate, which consists of the precinets only, with

the golf course,

| annex hereto, marked "ARK1" and "ARK2" respectively, coples
of a proposed development plan dated 8 June 2001 and an
undated plan, on which the position of the relevant precincts -
relative to the golf course, the neighbouring residential
developmants and each other - is graphically depicied. A copy of
Plan 7208/2005, as approved by the Surveyor-General,
depicting the boundaries of the land which comprises the
Hermanus Golf course (hereinaftar “golf course lang™), is

annexed hereto, marked Annexure “ARK2",

As is evident from the aforesaid documents, the various
precincts are scattered ovet a vast area of land (the total extent
of the Fernkioof Estate and the golf course land is approximately
138 hectares). In the result, vast portions of the golf course land
directly abut residential properties which do not form part of or in

any way Involve the Fernkioof Estate,

Those parts of the golf course which the Applicants seek to have
fenced in (which are shown in a coloured marker on Annexure
"A" to the founding affidavit of Mr. Kleynhans and is described by
him as “the portion that has lo dale not been fully protected by
elactrified fencing”) do not abut property that can be described

|
'



5.8

5.10

as Fernkloof Estate property, but (save for three small pockets
of land which belong to the Respandent, bieing erven 5892 and
5886 — which includes a strip of land situated between arven
5828 and 5830, which are zoned “Public Open Spacs" and
which are situated on the northern boundary of the golf course)

adjoin properties which belong to third parties.

| annex hereto, marked Annexure "ARK4", a copy of a diagram
on which the properties which will be direclly affected by the
order sought by the Applicants are identified with referance to
their erf numbers. As is evident from the aforesaid diagram the
“fancing in" of the golf course will directly affect 58 properties
which lie alongside the golf course (excluding the three pleces of
municipal land) — 11 on the southern border (in the vicinity of
Main Road, Hermanus) and 47 on the northern border, adicining
the suburb known as Hermanus Helghts. {For ease of reference
I shall refer to the properties adjoining the northern border of the
golf course land as the "Hermanus Heights properfies™ and
those located on the southern boundary of the course as "Main

Road propertias”).

| also annex hereto, marked "ARKS" a schedule reflecting the
identities of the owners of the Hermanus Heights and Main Road
properiies that will be directly affected by the court order which
is sought by the Applicants. in this regard It is also relterated that

the Hermanus Golf Club is the owner of the golf course land.

= 2/ €

N
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5.13
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The Hermanus Heights and Main Road properties were in
existence at the time of the concaptualisation of the Farnkloaf
Estate developmenl. These properties were historically not
fenced out and al all ralevant times anjoyed goif course access

and open frontage onto the golf course land.

Should an order be issued that a fence be erected, as prayed for
by the Applicants, such fence will hava to be erected either on
the individual Hermanus Heights or Main Road properies, the
golf course fand or on the boundary between each such
individual property and the golf course. In all instances (with the
possible exception of the three pockets of land that are the
property of the Respondent and are zoned public open space)
compliance with the court order will antail that the fencing will
have to be eracted on the property of Individuals or entities that

are not party 1o these proceedings.

In addition, certain buildings and structures which have been
erected on Main Road properties are sttuated very close to the
golf course boundary. Should this Henourable Court grant the
relief sought by the Applicants, the fence will have to be arected
in close proximity of these structures and buildings. In certain
Instances this will result in the struciures and buildings being
vifually propped up against the fence The owners of the

properties concerned, however, are not before court and have
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5.15

not besn afforded an opportunity to oppose the relief sought by

the Applicants.

The Hermanus Heights properties are located in an area known
as Harmanus Extension Mo @ - an ares in respect of which
special bullding regulations have been promulgated |n terme of
the Respondent's zoning scheme regulations during or about
1887. In this regard | annex hereto, marked "ARKS" a copy of a
notice in terms of Ssction 9(2) of the Land Use Planning
Ordinance 15 of 1885 (C) (hereinafter “LUPO™) in which it is
made cigar that the following special provision applies in respect
of the fencing of Hermanus Heights properties which abut the
golf course land;

“Gd) AN boundary and garden walls shall be constructed of
plastered brickwork painied white, or timber fencing painted
white, or niylen coated wire fencing. Where erven abut the golf

course, only nylon coated wire fencing shall be pemitted on that
boundary”.

It Is submitted that the crder sought by the Applicants, if
implerented, will effectively mean that the special zoning

provisions, which have ciearly been imposed for the creation

. and retention of the specific character of the area, will be

frustrated. What is of spectal significance in the context of the

aspecl under discussion, is that the owners of the properties
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concemed — In whose collective interest the regulation was
promulgated to begin with — are not before court to protect their

vested interests.

As is evident from the founding affidavit, the Applicanis sesk to
mely on clause B.7 of the estate rules. which records that the
"Estale” is fully protected by electrified fencing. If one bears In
mind that the golf course land does not form part of the
Fernkloof Estate, it stands to reason that if clause 8.1 creates an
obligation to fence In the entire Femkioof Estate, this Involves
fencing =ach of the separate precincts constituting the estate but
It does not extend to fencing any sections of the goff courss
itself. Under the circumstances each and every owner of
property in the various precincts (who. up to now, has enjoyed
open frontage to the golf course land) has a real and substantial

interest in the outcome of this application.

For all of the aforegaing reasons | submit that the Hermanus Golf Club,

the 58 owners of Hermanus Heights and Main Road propariies as well

as the owners of properties which comprise the Femkloof Estate have

8 vital interest in the outcome of the proceedings and ought to have

been joined.
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10 .
COND POINT IN INE - APPLIC ¢ AIMS HAV
PRESCRIBED
T As the Applicants clearly seek final ralief on maotion, it should, as a

10.

point of departure, be bome in mind that they can only succead if the
facts stated by the Respandent, tegether with the admitted facts in the
Applicants' affidavits, justify the relief sought.

The respective Applicants seek to enforce contractual rights against the
Respondent arlsing out of deeds of sale which thay entered into with
the Respondent and pursuant whereto the erven in the Fernkioof

Estate were transferred to tham.

As is evident from the deed of sale which had been concluded by the
Kleynhans Family Trust (Annexure “B" to the founding papers), the sale

was concluded on 22 November 2005, being the date upon which Mr. J

Koekemoer, the Municipal Manager, signed the agreement on behalf of
the Respondent. Although the Third, Fourth and Eifth Applicants have
not bothered to annex the desds of sale by means of which they
acquired their respective properties, | confirm that Mr. Koekemoer
signed all the agreements concemed (the terms of which were in every
matenal respect identical to Annexure “B” to the affidavit of Mr
Kieynhans) on the same day. In the premises all the agreemants

concerned were finally concluded on 22 November 2005,

The Applicant's application, however, was only issued on 27 June 2011

by the Registrar of this Honourable Court - that ts some 5% years after

200
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12.

13.

14,

11 -

the conclusion of the agreements in question. (The precise date on
which the papers were served on the Respondent could not be
ascertained — for purposes heraof it Is accepled that the date of sarvice
coincided with the date on which tha application was Issued by the
Registrar),

Section 12{1) of the Prescription Act provides that prescription shall
commence. to run as soon as “the debl is dus™. In terms of Section
12(3) of the Act a debt is not deemed o become dus untii the creditor
has knowledge both of the identity of the debtor and of the facts from
which the debl arises — provided, however, that a crediter shall be
deemed to have such knowledge if he could have acquired it by

exercising reasonable care.

Thus, if the date on which the three-year prescription period
commenced running, was before 27 June 2008 (the latter date being
exactly three years prior 1o the daie of institution of the present
application), then any claims which the Applicants may have had

against the Raspondent would have become prescribed.

In essence that means that if the evidence shows that the Applicants
had acquired the actual or deemed knowledge required by section 12
of the Act before 27 June 2008 the special defence of prescription
should be upheld by this Honourable Court.

According to the Applicants the deeds of sale which they concluded
with the Respondent are the fons at origo of the obligation on the part

231
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of the Respondent to cause the Femkloof Estate to be “fully protected
by electrified fencing designed fo pravent unsuthorised access” It is
also clear that it s the Applicants’ case that they, since the date upon
which the agreements were concluded, were aware of the fact that the

obligation to do so was cast upon the Respondent.

That the Respondent had no intention of arecting a fence along the
L e e
boundary of the golf course land was made clear to the prospective
purchasers before the agreements of sale wera signed by them. In this
regard | refer to the fact that the Respondent issued a Boundary
Structures Key Plan 201 during August 2004 on which it was expressly
indicated that the areas to which tha Applicants’ application pertain
would not be fenced, but would be dealt with on the basis of agreament
between the owners of the affected properties and the golf course
properties (lL.e. Hermanus Gelf Club) and that open frontage was the
preferred option, subject to satisfactory security measures. A copy of
this plan, reduced to fit size A3 paper, is annexsd hereto, marked
"ARKT", (I have been advised that a copy of the full scale plan, size AD,
will be made available to this Honourable Court at the hearing of the
matter), | will again deal with the status of the Boundary Structures Key
Plan and the fact that the detall thereof was disclosed to prospective
puyars prior to the sale of the properties concamed. To the extent that
it may be necessary to do so, | request the Honourable Court to also

have regard thereto when considering the question of prescription,

28¢
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The Applicants therefore would have acquired the right to pursue their
respectiva claims (for spsacific performance - the erection of an
electrified fence) by way of court action on the date when their

sgreements were signed for and on behalf of the Respondent To put it

differently, by 22 November 2005 the entire ssl of facts which the
Applicants, as claimants, must be able to prove in order to succeed
with their claim for specific performance against the Respondent, was

in place.

In the alternative to the above and only in the event of it being held that
the debt did not become due on 22 November 2008, it is in any event
submitted that by the end of February 2008 the Applicants krew that
the Respondent maintained that it was not contractually bound to erect

a fence in front of existing properties that had open frontage onto the

golf course land,

171 In this regard | annex hereto, marked *ARKS" a copy of a letter
gated 31 January 2008, which was addressed by Messrs
Rabcav (speaking on behalf of the Respondant) to the
Chairman: Development Committee of the Hermanus Golf Club
(whe happened to be the late Mr. J.A. "Hannes” Kleynhans - the
father of the First Applicant and the sole director of the Third
Applicant at the time), and which was copiad to the chairmen of

the home owners aseociations of the varous pracincts of the

Fermnkioof Estate,

= 232
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17.2 The Respondent's stance in the aforesaid regard was reaffirmed
in a follow-up letter to the said committes (which letter was yat
again copied to the chalnmen of the homa owners associations)
dated 25 February 2008. In this Istter, a copy of which is
annexed hereto, marked “ARKS", Mr. Green of Rabecav
articulated the stance adopted by Rabcav and the Respondent

as follows:

‘Having reconsidered all the historical documentation
concerming the Femkioof Estate we wish to reaffimm our position
expressed sl the meeling, (ha! neither Rabcav nor tha
Municipality has an obligation to the club fo erect & fence on the
golf course boundary in front of the existing Hermanus Heights

and Main Road properties.

In eddition, there is no obligation to any of the purchasers fo
arac! such fence.”

7.3 Itis In the premises submitted that by the end of February 2008
the Applicamts knew, alternatively, ought to have known, had
they exercised reasonable care, that the Respondent disputed
the fact that it was contractually bound lo erect the fences
concemed. The Applicants must therefore, by reason of the
provisions of section 12(3) of the Act, be deemed o have had
such kKnowledge by that date.

L
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17.4 The Applicants, on a best-case scanario for them, therefore
acquired a complete cause of action for the recovery of the debt
by the end of February 2008, some 4 months prior to
27 June 2008 {and 2 years and 4 months before the application

was served on the Respondent).

I, in the premises, submit that the Appiicants’ claims for specific

performance of the deeds of sale have prescribed.

DEFENCE ON THE MERITS

18,

20.

21,

The Respondent maintains that the agreements of sale which had
been concluded with the purchasers of erven in the Earnkioof Estate
did not give rise to a contractual obligation on its part to provide the

additional fencing which the Applicants are contending for,

For the reasons set out in the rest of this affidavit the Respondent,

therefore, opposes the application,

| have been advised that, In order to enable this Honourable Court to
fully appreciate the contextual packground giving rise to the
agreements of sale, it would be necessary 1o at the outsst refer 1o
cerain of the conditions on which the authority to subdivide and
develop the property concerned had been obtained. (It should also be
bome in mind that the agreemants of sale tstandard'mndniuns:l. in
clause 11.3 thereof, expressly stioulate that the proparties concemed

were sold subject to all existing conditions of tille, the conditions of

L M
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approval and “any further conditions which the competent authorities
may impose with the approval of the subdivision of the land comprising

the development and/or the subdivisian of the property).

The authorisation for the development of the Femkloof Estate and the
extension of the golf course which was granted In terms of the
Environment Consarvation Act 73 of 1988 was contained in a record of
decision dated 11 July 2002 (hereinafier *recard of decision”). This was
followed by an approval from the Department of Environmental Affairs
and Development Planning ('the Department) of the rezoning and
subdivision of the relevant properties given in terms of Chapters Il and
Il of LUPO (hersinafter "Lupe Approvals™), The LUPO approvals (which
followed on appeals) were recorded in a lstter from the Department
dated 30 September 2003, Copies of the aforesaid approvals are

annexed hereto, marked Annexure *ARK10" and *ARK11" respectively,

221 As far as the record of decision is concerned, its conditions of
authorisation do not address tha question of fencing. Candition 7
provides, however, that public access o Famkloof must not be
restricted by the development For the rest the canditions
imposed no obligation on the owner of the land o construct any

fencing at all.

222 The Lupo approvals, in condition 4.8 thereof, provided: that the
type of fancing for the golf course and open spaces should be

as unobfrusive as possible, to the satisfaction of the
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FRespondent, it was to be of such a nature that lhe movement nf_-
small creatures was not restricted. Condition 18.2 of the record
of decision requires the developer to address the *[Dlesign,
colour and placement of the surrounding fence around the
activity and around particular precincts. It is Imperiant that the
local fauna are able 1o cross the fence line between the activity

and the Fermnkloof Mature Resarve”,

22.3 In terms of condition 4.18 of the Lupo approvals a network of
pedestnan footpaths/boardwalks providing access for the
general public to the golf course land were incorporated into the
Boundary Structures Key Plan 201 ("ARK7"), so as to link the
western and southem residential areas to Fernkloof Road and to
the Femkloof nature Reserve. Access confrol measurss were to
be workshopped with the Hermanus Golf Club and the

surrounding public when detailed planning took place.

224 The approved site development plan, a copy of which s
annexed hereto, marked “ARK12", also did not provide for the

erection of the fencing now in issue.

23.  |tum to the individual paragraphs of the founding affidavit In this matter

as deposed to by Mr. Marius Kieynhans.
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AD PARAGRAPHS 1 TO 11

24

25,

26.

As has already been pointed out above, Mr. Marius Kleynhans is the
son of the late Mr. Hannes Kieynhans, who chaired the Devalopmant
Committee of the Hermanus Golf Ciub (hereinafter “the Committee”)
during or about 2007 to 2008 Mr. Hannes Kleynhans was also the
Fresident of the Golf Club at the time. Mr. Hannes Kleynhans was
intmately involved with the development on behalf of the Hemanus
Golf Club since early 2000 until his untimely death during or about

2008,

| note that Mr. Marius Kleynhans in his founding affidavit falled to
disclose the fact that he Is also a director of Comercade (Ply) Lid (the
Third Applicant). In this regard | annex hereto, marked “ARK13" a copy
of an extract from the records of the Companies and Intellectual
Property Commission wherein it is recorded that Mr, Marius Kieynhans
and Ms. Minette Kieynhans were appointed as directors of the Third
Applicanl on 16 October 2008, As is also evident from this document.
the late Mr. Hannes Kleynhans was the sole director of the company at
the time when the Third Applicant concluded the agreement of sale
which forms the subject matter of these proceedings with the

Respondent.

The late Mr. Hannes Kieynhans (as President of the Hermanus Golf
Club and Chairman of the Committee) was Iintimately invalved in the

planning phases of the development and, to the extent that t may be

{—
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necessary to do so, | deny that he could have been under any
misapprehension about the fact that the deed of sale which he
concluded on behal of the Third Applicant was never intended to
creale a confractual obligation on the part of the Hespondent to fence
out the Hemmanus Heights and Main Road propertles, as is now

contended by the Applicants.

It has been brought to my attention that the Third Applicant has
alienated Eff 10131 since Mr. Marius Kleynhans and Ms Minsite
Kleynhans have deposed to their affidavits. Registration of transfer of
the property In the name of Kalani Investments (Pty) Ltd was sffected
on 15 November 2011, | attach hersto marked *ARK14" a copy of a
deeds search report confirming the date of transfer. I, in the premises

deny that the Third Applicant still has any interest in this fitigation.

For purposes of the adjudication of the second point in limine raised
hareinabove and for reasons that will become apparent in due course,
it Is necessary to point out that Mr, Marius Kieynhans, through a close
corporation, camies on business as an estate agent under the name
and style of Farnkloof Properies (formerly Famkioof Estate Properties),
During or about 2004 and more importantly, at the time of the
conclusion of the agreements of sale of the Fernkloof Estate properties

In question, he traded as Voslklip Properties.

What is.of particular relsvance, is that Mr. Marius Kleynhans at the time

also formed pan of the co-ordinated sales team (to which Pam Golding

/-
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Properties was appointed as lead agent) of the Femkloof Estate

project.

28.1 That this Is so ls, inter aliz, confirmed by 3 letter addressed by
Mr. Marius Kleyrhans to Rabeav on 18 February 2004, a copy of

which is annexed hereio, marked "ARK15".

28.2 The involvement of Mr. KleynhansMNogiklip Properties in the
marketing phasa of the development ls further evidenced by the
list of participating marketing agents (on which the contact
details of Mr. Marius Kleynhans appear) and a letter addressed
to him and his agency by Rabcav on 24 November 2004, copies
of which are annexsd hereto, marked *ARK18" and “RK17"
respectively,

It should be made clear at this juncture that the Respondent takes
Issue with the general assertion by Mr. Marius Kleynhans that he had
been lead to believe, through promotional material or the pre-sale
advertising campaign and representations which had been made prior
1o the conclusion of the deed of sale, that the entire golf course would

be “surrounded by electrified fencing so as to prevent unauthorised

anitry fo the estate”,

Apart from the fact that in the deed of sale which Mr. Kieynhans
concluded on behalf of his family trust he expressly contractually
precluded his trust from relying on any representation allegedly made

by the Respondert, he In his affidavit conveniently ignores certain
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matenal facts which fy in the face of the case which he sesks ta

promote

The imposition of the aforesaid detailad conditions for anvironmental

and planning approval for the Femkloof Estate development was |

preceded by widespread opposition o the development from existing
residents and interested and affacted parties. The goif course was to
be extended onlo apen municipal land which had previously been
accessible to members of the public and there was a particular corigam

that this amenity should not be unnecessarily interferad with,

The suggestion that the entire golf course should be fenced in was at
the time serivusly opposed by owners of existing surrounding
properties. Hemanus generally (and the area in particular) was not
characterised by properties with intrusive and extensive securilty such
as high walls and alectric fencing and the sentiment was that. where

possibie, such character was to ba maintained,

Existing homes in the Hermanus Heights and Main Road areas had
historically enjoved open frontage onto the golf coursa land. Similary,
cartain of the new properties fo be constructed were alsg 1o have open
frontage onto the golf course land. A yet further category of properties
comprised existing proparties which ware not adjacent to the golf
course fand, but which had previously enjoyed uninterrupted views

over the golf course, the wetlands or open space. Quite apart from

231
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these, the nature reserve component of the devslopment also had to

be caterad for.

It thersfore soon became clear that different extermal boundary
conditions required  different treatment. (The planning and

anvironmental approvals, which have been dealt with above, also had

a role to play).

After much deliberation during the planning stage, it was eventually
resolved that the existing property owners that previously enjoyed open
E‘:;L;;;nntn the golf course land (who at that stage made it clear they
would object to the development in the event of them being fenced out)
should be accommodated and that no fence would be erected on the
boundary between their properties and the golf course land, subject 1o

acceptable sacurity arrangements on their part.

This resulted In the "Boundary Structures Key Plan”. Annexure "ARKT"
which was workshopped with the Hermanus Heritage Commitiee and
was accepted by the Respondent during or about August 2004 and
approved for building purposes on 7 March 2008. A copy of this plan
was also submitted to the Hermanus Golf Club during 2004. On this

plan the various ways In which boundary conditions were to be treated

are indlcated.

\What is of parficular importance for purposes of these procesdings, [
that the boundary-areas of the golf course land which are targeted by
the relief scught by the Applicants were clearly demarcated and

L=
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identified on the plan (by means of distinctive markings - comprising &
horizontal fine with vertical lines in close proximity drawn through It). It
was also expressly indicated that these areas would be dealt with an
the basis of agreement with the owners, and that open frontage was

the preferred option. This is recorded thus on the plan ltself:

"By mutual agrsement by owners opan frontage is first option as long
as integrity of secunty is maintained to satisfaction of house owners /

golf course owners.*

It is also significant o note that the detail of the design and make-up of
the different types of fences that were due to be buill and erected at
various locations along the perimeters of the golf course land and
Fernkioof Estate are also reflscted on the plan. Even a cursory glance
at the plan would have alerted any interested party 1o the fact that the
plan did nof incorporate any design for & fence which was supposad to
be erected along the boundaries of the Hermanus Heights and Main

Road properties,

This (in framed form) formed part of the marketing material used to
market the development in November and December 2004. According
to Mr. Green it was thereafter on parmanent display in the Sales and
Information Centre af the Femkloof Estate until the centre was

destroyed during or about 2007 by strong winds.

As | have stated above, Mr. Marius Kleynhans actively participated In

the marketing process as a marketing agent and it defies belief that he

W
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would have been unaware of the fact that the plan mada it quite clear
that there was no intention on the pant of the Respondent (as sallar and
developer) to fence oul the Hermanuz Heights and Main Rosd

properties.

Save for the aforegoing, and save to deny that the affidavit of Mr.
Kleynhans Is true and correct In the respects in which it differs from
wihat is stated in the Respondant's opposing affidavits, the Respondent

admits the contents of these paragraphs

AD PARAGRAPHS 12 TO 15

43.

| deny that the agreements in question cast an obligation on the

Respondent to erect the fencs as alleged herain.

| will deal with the provisions of the desd of sale more fully below, but
wish to point out that it is the Respondent's case that the sale
agreement itsell does not embody = contractual obligation or
undertaking — in the form of an enforeeabls promise - an the part of the
Respondent to fence off the entire golf courss andfor the ertire

Farnkioof Estate.

The Applicants’ rellance on the provisions of the *Estate Rules” whish
are annexed to the agreement of sale (wherein t is stated that the
estate is fully protected by electrified fencing that is designed to
prevent unauthorised access to the sstate) is misplaced. The set of

rules which were annexed to the agreement of sale was intended to be

FaE L
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a mere spacimen of the estate rules which would be imposad in fuluro
and was in any event subject to amendment and revision. |, in the
premises, deny that the estate rules annexsd to the agreements of sale
weare Intended to create contractual obligations between them (qua

developer/salier and purchasar),

The Respondent has already performed whatever contractual
obligations It had in respect of providing fencing to the Femkloof Estate
and |, In the premises, deny thal there are unfulfilled obligations as
contended by the Applicants, The Respondent therefore disputes the

Applicants’ entitlement to the relief sought in the Notice of Motion.

AD PARAGRAPH 16

a7,

| have already dealt with the effect that the refief which the Applicants
seak will have on the owners of the golf course land, the Hemanus
Heights and Main Road properties as well as the Femkloof Estats
properties. To the extent that Annexura "A" serves to identify the

affected properties and indicate the position of the fance, it 15 admitted.

AD PARAGRAPHS 17 TO 29 (PROVISIONALLY)

48

It is evident that the Applicants seek to enforce the agreements of sale
as they stand. | have been advised and verily befieve that much (if not
all) of what is stated In these paragraphs is irrelevant to the true issue,
namely whether the agreements of sale indeed contained a provision

such as the one contended by the Applicants.

29k
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43, | have been advised that (particularly in the light aiso of the fact that
there is no claim for rectification of the deeds of sale) evidence
concemning the intention of the parties, thair prior negotiations and
discussions and what they understood certain references in the
confract {and contained In promotional material} 1o mean, is
inadmissible. This evidence, so | have been advised is siso not

admissible as “contaxt”.

50. | have, In the premises, been advisad to at this |uncture first deal with
the terms of the agreemant of sale. Onea | have dons =o | wil again
revert to the contents of these paragraphs, to the extent that it may be

necessary to do so.

AD PARAGRAPHS 30 TO 41

91, Save o point out that Mr. Marius Kleynhans was activaly involved in
the process as a marketing agent, the Respondent does not take issue
with the description of the process that lsd to the conclusion of the
agreements of sale, as contained in paragraphs 30 to 34 of the affidavit
of Mr. Marius Kleynhans. It is also admitted that Annexure "C" is a copy
of the deed of sala that had been signed by Mr. Kleynhans on behalf of
the Kieynhans Family Trust.

52.  That the parties to the agresment concemed intendead the deed of sale
to be the scle memorial of the terms of the transaction is borne out by

the provisions of Clause 19. Clause 19.1 amounts to & non-variation

29€
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clause, whereby the provisions of the contract are entrenched against

oral or tacit variation, Clause 19.2 reads as follows:

"19.2. This document contains the entire agreement between the
partiss and no party shall be bound by any underdakings,
represenfalions, warraniles, promises or the ke not recordsd in

this agreameant.”

Relying on clause 1.2 of the signature document and clause 1.4 of the
standard conditions of sale, the Applicants contend that clauses 8.1
and 8.2 of the estate rules oblige the Respondent to construct the

fence. These ciauses read as follows:

‘8.1 A central feature to the quality of life at the Femklpof Estale is
security. The Estate is fully protected by electrified fencing that

is designed to prevent unauthonsed access to the Eslale.

8.2. An important efement of a secure lifestyle is that of prevention
and deterrence ... ."

The estate rules and the fact that those rules are annexed to the deeds

of sale must be viewed in its propar context,

54.1 To begin with, the only references in the body of the agreements

of sale to the "estale rnules” are the following:

54.1.1 The reference at the beginning of the standard conditions

of sale to the estate rules being an annexure;

297
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54.1.2 Clause 142 of the standard conditions of sale which

states that the purchaser shall not be entitled to display
notices o advertising signs on the proparty without the

prior written consent of the property owners association.

The standard conditions of sale oblige property ownars to

become members of the relevant precinct property owners

association with such obligation being recorded as 3 titie deed

condition. Clauses 8.4 to 8.7 of the standard larms provide as

follows in this regard:

‘8.4 The Purchaser shall become a member of the POA upon

8.4,

8.5

8.6.

fransfer of the properly into the name of the Purchaser,
and agrees fo remain a member for as long as the

Purchaser is the registersd owner of the property,

The Purchaser agrees thal a title deed condition shall be

registerad against the proparty ...

The constitution of the POA Is included in the contract

documents.

The Purchaser warrants and undertakes that he or she
shall take all such steps which are necessary lo
familiarise himself or herself with the constitufion as
amended from time to time and any regulations and

resolutions passed by the POA from time fo time."'

U
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Provision is also made for obligatory membership for certain
parties of the Fernkloof Master Property Owners Association
Property owners who are obliged to become members of a
precinct property owners association are not in turn required to
be members of the master property owners assaciation (in this
connection, each precincl property owners association is itself 5

member of the master property owners association).

The constitution of the precinct property owners association
(where convenient "the association”) defines estate rules to
mean ‘the rules imposed by the devaloper or the trustees from
lime fo lime relating to the management of the development,’
The constitution of the master properly owners association doss
not refer to estate rules, but its definition of “rules” is the same
as the “esfate rules" definition contained in the precinct property

owners association constitution,

Clause 15 of the constitution of the precinct property owners

association deals further with the estate rules, as follows:

15,1, The trustees and/or the developer may from time to time,
but shall not be obiiged to do so, make rules relating to
the management of the development, all of which rules

shall be binding on the members,

15.2 The lrustees are empowered fo amend, amplify,

substitule or repeal any such rule ... *
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It is important to note that at the fime of the conclusion of the
sale neither of the two types of property owners associations to
which reference is made in the deeds of sale was in existence
The estate rules were at the time also not imposed in terms of
clause 15.1 elther by the trustees or the developer, Annexurs
"G" to the desd of sale was therefore intended to be nothing

more than a specimen of the estale rules which would be

imposed in the future.

The nature of the estats rules must also be borne in mind. Thay are

Intended to be binding provisions which are enforceable (if and when

they come into operation) by the association against its members and

by the members inter se.

5561

95.2

Given that the estate rules are intended to be akin to conduct
rules, enforceable against members by the association, one
weould not expect the rules to house conitractual obligations of
the developer, and in particular a term such as that now relisd

on by the Applicants.

The estate rules form what may be described as a living
document, subject to amendment and revision. This is a further
reason why one would not expect the purchaser and the seller to
locate an imporiant term of the sale in rules subject to possible

future amendment.

=
=
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Clauses 84 10 8.7 of the standard terms (sel oul above)
emphasise thal the constitution is 2 living document subject to
amendment and that it is included in the contract documents in
order for the purchaser 1o famiillarise himself or herself with the
contents thereof. The contents do not, per se, and cannot be

expected to. Include contractual terms binding on the purchaser

and the seller

Similarly, it is submitted that the estate rules were not intended
to create binding contractual obligations on the part of the
developer. As is the case with the constitution, the rules were
annexed not to create additional contractual obligations between
the purchaser and seller, but rather for the information of the
purchaser. Accordingly, the content of the constitution and the

estate rules does not provide a body of further or supplementary

contractual terms.

In fact, the only contractual provisions of significance as far as
both the constitution and the estate rules are concemed, are
those contained in clauses 8.4 and 8.5 of the standard terms,

which serve to establish the binding force of the constitution and
the rules.

Not only does the fact that clause 8.1 is contained in the estate
rules count against the contention of the Applicants, the manner

and form in which it i framed further detracts from the
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Applicants’ claim that it constitutes g contractual term, On tha
face of i, it appears 1o constitite ne more than a recordal or
commendation emphasising the S8curity bensfits of estate living,
a5 Opposed to an operative provision of the contract. As such, |

does not, so | am advised. qualify as a contractual undertaking

or warranty.

557 The wording of clause 8.1 also does not go as far as the
Applicants would have it. That the estale Is "fully protecied” doas
not equate to the estats being fenced in its antirety, What Is
being recorded is clearly not the extent of the fencing but the
adequacy of the protection,

03.8 | furthermore reiterate that the estale Is not to be conflated with
the golf course. If clause 5.1 creates an obligation to fence tha
enlire estate (which is denied 1o be the case) this involves the
fencing of the precincts con stituting the Femkloof Estata, not the

entire golf courss |and.

The Applicants' reliance on the plan, annexure "A" to the standard
conditions of sale, for its contention that the entire golf course |s
included in or forms part of the Femkioof Estate, s, to say the least.
contrived and baseless. This plan Clearly was not intended 1o
circumseribe the subject-matier of the sale or the Fernkloof Estate

development in any datail, (The plan itself in any svent does not

%
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stipulate that a fence was to be erected along the perimeter which (s
indicated thereon by the broken line),

That the plan was not intanded {o be anything mare than a general
indication of whera tha land (the individual srven — as identifisd in tha
signature docurrent) that formed the subject-matier of the sale was
located in the bigger scheme of tha development, is indicated by the
notes which appear on the plan itself unequivocally recording that “all
areas and dimensfons” were to be confirmed by a registered land

surveyer.

| again point out that the Femkicof Estate development was defined in
clause 1.1.7 of the standard conditions of sale as meaning “collectively
the property developments on the land known as ‘Fembkloof Estate’
siluate al the Hermanus golf course” This definition makes it quite
clear that the deveiopment comprises the precincts as a group. The
fact that the development did not cover or include golf course land was
made clear by the use of the preposition “af” in the definition, Tha plan,
50 It is submitted. cannot trump the clear descripfion contained in the

body of the agreement itsalf

[ will now revert to the remainder of the paragraphs of the affidavit of
Mr. Kleynhans.

=
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AD PARAGRAPH 17 LL AS PARAGRAPHS 29, 5 81 3

B0,

61,

62.

| deny that the precinct in which the property of the Kleynhans Family
Trust is located {Precinct 2) has been rendered "vulnsrable’ 23 3 result
of the failure of the Respondent to parform its contractual obligations. It
i also submitted that the fact that Mr Marlus Kleynhans and his family
have been victimised by one alleged incident of crime, cannot be
ascribed or attributed to the fact that no security fence has been
erected along the boundary of the polf course land and the affected

Hermanus Heights and main Road properties.

The development was never envisaged as a high security node and it
was always made clear thal members of the public would continus to
have access fo the golf course land. This, togather with the conditions
of approval, the differing boundary conditions, the nature of the fencing
planned, the planned public access points and the requirement that the
development had to be in line with the general character of the area,
would have made the creation of a high security development

practically impossible.

As s evident from the Boundary Structures Key Plan, Annexure
"ARKT", no provision was originally made for the installation of
electrified fencing. The decision to install elecirified fencing followed
upon a request by Interested and affected parties and was primarily

Intended as a baboon deterrent
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In the aforesaid regard it Is submitied that there are in any evant
numerous factors, other than the absance of a fence along the
boundaries of the golf courze land with the Hermanus Heights and
Main Road boundaries. ta which the incidence of erime in the area
where Mr Kleynhans resides can be ascribed, The following factors,
while not exhaustive, impact directly on the ease wilh which outsiders
can gain access 1o the golf coursa land (and due 1o the fact that there
are no fences batween the housas in the precincts and the golf course
land ~ aiso to the properties of the Applicants) and are reievant to the

sacurity issue as raisad by the Applicants:

63.1 The club house and the parking area for members and visitors
are situated in the vicinity of the Main Road properties. Access
to the club house and the parking area is gained via a sliding
gale which is opened in tha momings and closed at night. |
attach hereto a photograph of the Open gate and entrance guard
house, marked "ARK18". This guard house is not manned on g
continuous basis, but a reaming guard is employed to patrol the
Outer perimeters of the clubhouse and the parking area, when
the gate is open. At night, when tha last employes/guest leaves
the premises, the gate |s locked and is again unlocked the next
moming when the first employee arnives. In my experience
anyane can drive through the gate onto the parking area virtually
unchallenged. (There, fu.r instance, is no procedure in place
whereby visitors are required to sign in or provide their personal

details or proof of membership before being allowed onig the

V.
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premises). The club house and the parking area are not fenced
off and once on the premises, the precincts which enjoy open
frontage onto the golf course land can sasily be accessed during

times when the roaming guard is doing his rounds away from the

gate.

Precinct 2 is situated along Fairways Avenue, al the westemn
boundary of the golf course land and is one of the smaller
precincts In the Femidoof Estate. Precinct 1, which is situaled
right next to Precinct 2, consists of 8 erven, sach with street
access directly off Fairways Avenue. All of these erven enjoy
open fronage onto the golf course land and once entry is gained
via any one of them there is nothing that prevents access being
gained to the property of the Kleynhans Family Trust, It Is
essentially left to the individual property-owners of this pracinct
to exercise access control by ensuring that their individual
access gates are in a working condition and properly closed.
This is comparable with the security arrangement that is in place
al the Harmanus Heights and Main Road properties, where the
property owners were called upon to secure their own street and
lateral boundaries with walls or fences, thus rendering the golf

course land secure from outside access from that side.

With the exception of Precinct 1, Precinct 2 is the only precinct
of the Fernkloof Estate which does not employ a 24 hour

secunty guard service to guard and control the entrance to the

30€
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precinct. The security guard service for Precinet 2 is limitad to 12

hours a day (daytime only),

The sliding gates situated at the entrance to Precinct 2 were
clearly not designed to keep intruders out, thus rendering the
precinct vulnerable at the times when the gates are unattended
by security guards. As can be seen on the photograph of the
gates in question, a copy of which is annexed hereto, marked
"ARK1E, the gates consist of horizontal wooden siats fitted snto
metal frames at intervals, creating a step-iaddsr effect. and are

niot fitted with electrified fencing on the top.

In terms of the record of decision, the golf course land has to
remain accessible 1o members of the public. As such, the
development was never meant to be impregnable or completealy

out of bounds to members of the public,

In order to comply with the Lupo approvals the golf courss
perimeter fence was filted with a number of pedestrian gates. In
total there are § such gates. As can be seen on the photograph
annaxad hereto marked “ARK20", one such pedestrian gate,
which allows access to the golf course from Falrways Avenue, is
situated only a few metres from the boundary of the property of

the Kleynhans Family Trust in Pracinet2, adjoining the wetlands

area.;
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Although the pedestrian gates are kept locked, membars of tha
publlc may apply for access (key) discs from the Hermanus Golf

Club against payment of an amount of R100.00,

In the latter regard | annex herato, marked "ARK21", a copy of a
document setling out the terms and conditions upon which these
disks are issued. As is made clear herein, the disc holders are
entitled to use the golf course for recreational walking or jogging
= especially in the early moming and late afterncon (outside of

narmal golfing hours).

Once the discs have been lssued. however, the Golf Club
effectively has no means, other than to rely on the Integrity of
the registered disc holder, to ensure that they are not abused or

fall into the hands of miscreants.

63.10 In Precinct 1 there is a sitip of land containing 4 masonry

washing troughs which had apparently been used by local

people In the pre-washing machine era,

83.11 As these washing troughs were regarded as having some

historical significance, the site was axcluded from the
development Although the site is fenced in by the perimeter
fence thal runs along Fairways Avenue, a pedestrian gate was
placed In the fence in order to provide public access to tha

washing troughs. A copy of a photograph depicting the gate and
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the washing troughs In the background is annexed heretn,

marked "ARK22"

8312 Uniike the other pedestrian gates, the gate to the washing
troughs was, however, not fitted with a locking device that allows
It 1o be opened with an access disc. In the result. the gate
remained unlocked. The site (which is not fenced off on the goif
course side) therefore remained readily accessible to membars
of the public at any time of the day or night. This situation only
changed after the last three break-ins on the northemn boundary
during May 2010 (as reflected In Annexure *N" to the founding
papars) when Mr Roydon Pybus, the then (and current) captain
of the Hermanus Golf Club, Hermanus Heights property owner,
as well as Femkloof Estate propeny owner, caused the
pedestrian gate to ba fitted with a lock. The key to the lock is
available at the Hermanus Golf Club reception, should a
member of the public wish to visit the site. but to data nobody

has ever requested the key from the Hermanus Golf Club.

It 15 noted that the Information pertaining to break-ins which |Is
contained in Annexure “N* to the founding papers relate to break-ins
that are alleged lo have occurred during the period 15 July 2009 to
17 May 2010 - being at a time when the gate 1o the washing troughs
was not locked. It Is also noted that it Is not stated in the document
precisely how and from where the burglars are alleged to have gained

access fo the properties concemned. Nine of the properties concarned

gy
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(those identified as “N-boundan”) are Hermanus Heights properties
and have street access. There is nothing to suggest that the burglars
gained access to those premises from the golf-course side thereof To
the contrary, the statislics recorded In Annexure "N” show that houses
situated within the precincts of Fernkioof Estate are less prone to

burglary than those with strest frontage (such as those on the northam

boundary),

The Information contained in Annexure *N" certainly does not suggest
that any of the burglaries could have been prevented had the fence as
contended for by the Applicants been In place. The Respondent, in the
premises, denies the assertion by Mr. Marius Kieynhans that any of the
crimes (including the house-breaking that occurred at the pramises of
the Kleynhans Family Trust) was ‘as a direct resull of the un-secure
penmeter of the Femkioof Estate”. This gllegation is based on
speculation on his part and has clearly been included in thess papers
for the sake of creating atmosphera. It is significant to note that the
property of the Kleynhans Family Trust was at the time not fitted with
an alarm, despite Mr Kleynhans claiming In paragraph 62 of his
founding affidavit that the security of his home * where my wife and

chiidren live is of the utmost importance and my highest priority."

It is, however, also to be noted that on the website
(www fernkloofproperties.com) of Fernkloof Properties, the estate
agency which is controlled by Mr. Marius Kleynhans, the attractions of

the Fernkloof Estate are, in current terms, described thus:

Y-
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“The estate is surrounded by magnificent mountains and incredible
natural scenery and is situaled in the quiet suburb of Easicliff With 24
hour security ensuring privacy and only five minutes from the centre of
Hermanus, Femkioof Estate Is the ideal place to raise a family, go on

haoliday or spend your golden years in peace and tranquility.*

It s impossible to see how the description of the security situation as it
pertains to the Femkloof Estate, as contained In the Applicants'
founding papers can ba reconciled with the visws expressed In this
advertisement. If anything, the very discrepancy betwesn the
description on the website and the aliegedly compromised security
complained of by the Applicants in their founding affidavits,
demonstrates the dangars Inherent in relying absolutely on mere

promotional matenal.

Save for the aforegoing, the Respondent denies the allegations

contained herain,

AD PARAGRAPHS 18 & 18

69,

Subject to what has been stated hereinabove, the Responden! admits
the allegations herein. |. however, again relterate that the Femkioof

Estate does not extend to golf course land.
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ARAGRAPHS 20, 21, 22, 23, AS WELL AS PARAGR HS 43 45
46 47,48 49, 50 & 51

70. The allegations contained In these paragraphs perain fo
representations that had allegedly been made to the Applicants prior to
the conclusion of the deeds of sale. In terms of the express provisions
of the deeds of sale which had been concluded by the respective
Applicants each one of them is contractually precluded from relying on
any representation allegedly made. | again emphasiss that the
Applicants’ collective case Is not that the terms of the agreements of
sale do not reflect the true agreement that had been concluded. There

is no claim for rectification of the deeds of sale in question

71.. |, In the premizes, repeat what | have sald In paragraph 48 above and
maintain that the contents of the paragraphs under discussion fall to be
struck out. | have been advised that this aspect will be dealt with at the
hearing of the matter. To the extent that | proceed to deal with the

allegations herein, | do so under protest.

72. | repeat that Mr. Marius Kleynhans was a participating marketing agent
and denies that he, at the time when the deed of sale was signed for or
on behalf of his family trust, was not fully conversant with the fact that
the Hermanus Heights and Main Strest properties were not going to be

fenced out, as explained in more detail above,

73.  To the extent that Mr, Kleynhans sesks to rely on advertisements and 4;6

promotional material wherein reference is made to “s securs
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environment” or “security” of the Ferrkloof Estate, | deny that this
materlal was In any way misleading or that a duty to erect a fence
along non-estate boundaries are thersby imposed on the Respondent.
What precisely amounts to or resorts under *a secure environment” or
“secunty” is not capable of gasy or axact definition. It cerfainly does not
by necessity imply the involvement of electrified fences, as the

Applicants seem to suggest

It should also be nated that all the material relate to the pre-sals perlod,
The initial communications (those referred to in paragraphs 43 and 44
respectively), in particular, relate to a period when the concept of the
development was in embrys form and were made during the planning
stage before much of the detail had been finalised. | again refer to the
fact that the authority to rezone and subdivide the property concemead

was only finally obtained on 30 September 2003.

The Applicants’ reliance on the contents of the "Memorandum of
Undarstanding” of 24 November 2003 (in paragraph 45 of the affidavit

of Mr. Marius Kleynhans) Is, to say the lzast, opportunistic

73.1 That the contents of the memorandum should be viewed in its

context, is expressly provided for in clause 23 thereof which

reads as follows:

“The record of the meeting held with the Harmanus Golf Club
Development Committee al Fancourt on 11 November 2003 Is to

be read in conjunction with this MOL,

L
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Qn that date representatives of the Rabcav and members of the
Committee met at Fancourt Golf Estate, Gearge, Minutas of this
mesting were taken and wers distribuled by Rabcav and the
Commitize, the minutes of the latter being signed by bath

parties,

The minutes taken by the Commitise, a copy of which is

annexed hereto, marked * ARK23", record the following:

*The fence fo be srecled around the course mus! be a see-

through fence.

Mr Vijoen said that the fence would be built right around the
Estale, some 6 kilometres of fence. He went on fo say that they
would fook al a similar fance lo that of Fancourt or Stesnberg,

with brick piliars and palisade metal fencing. The existing home

in Herm aigh bes ad individuail
arrange fencing of their properties.’

Tha minutes taken by Rabcav, a copy of which is annexed

herato, marked * ARKZ24", are to the following effect:

"Fence around the golf course

It was confirmed that the entire golf course and estate would be
fanced using & combination of solid wall with palisade infill

paneis, and palisade only seclions. The palisade fence would

- R
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generally be used where the estate interfaced wilh existing

resideniial properties.’
Fencing around the outer parimeter,

LV confirmed that the entire Estate would be fencedivallad and

controlled entrances would be provided to each develooment

parcal a5 rddad that wold ibly be n

in front of the properiies in Hemmanus Heights which had golf

| Course gccess. However. conssnsus would nesd fo be reached
Wi jdern i, their front boundarie
secung.”

5.5

76.6

75.7

The Fancoun meeting was followed by the signature of the

Memorandum of Understanding on 24 November 2003,

If one analyses either version of the minutes, it is clear that the
possibility that there would be no fencing in front of the
Hermanus Heights propertiss had been discussed at the
meeting. At the very least, those attending the mesting were at
the time made aware that existing Hermanus Heights boundary
property owners would have to be approached Individually to
arrange fencingfsecuring their properties on the street- and

lateral sides.

The above culminated in the acceptance of the “Boundary

Structures Key Plan”, as | have already explained above,

le
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Rabcav, acting on behalf of the Respondent, thereupon followed
through by assessing the Hermanus Heights and Main Road

properties 1o ensure that they offer an adequate barmer against

entry,

The memorandum itself contains some 24 items or clauses. For the
most part, consistent with the document's title and the intention of
Rabcav and the Committes as articulated at the Fancourt meeting,
these items purported to record the parties’ understanding of key
features of the development. Little detall or contert is provided on each
itern, most of which are of such a character as to warrant more careful
treatment in a detailed written agreement to be concluded in dus
course, No such formal agreement, however, was subsequently

conciuded between the Hermanus Golf Club and the Respondent.

Accordingly, neither the memorandum itself nor any subseguent

implementation thereof gave rise to the obligation contended far by the
Applicants.

The contention of the Applicants (In paragraphs 49 to 50 of the affidavit
of Mr, Marius Kleynhans) that the map of the Famkloof Estate which |s
contained In Annexure "B” to the affidavil "confirms that if was aiways
intended for the Femkloof estate to be secured around its perimster” is

not bome out by the map itself,

In this regard It should be noled that the notes which appear on the

map make it clear that the perimeter which s drawn in by & broad solid

€
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line would not be "waflec” (as alleged by Mr, Marius Kleynhans), but
would be trasted in accordance with differing boundary conditions. The
notes on the plan do not contain a key which comesponds with o
explaing the broad line on which Mr Kleynhans sesks to place reliance.
However, it |s clear that the notes, llke those on the Boundary

Structures Key Plan 201 (Annexurs "ARK7T") make provision for six

different scenarios. to wit:

"2.3m high stesl palisade fencing with concrele ground beam - Detaif
A.

2.1m high masonry wall with masonry columns - Datail B:

2,1m high masonry walls and pillars with palisads fence inserts — datail
c:

Existing boundary structures to remain;

2.1m high temporary palisade fencing may be removed once properly
owner has secured propsrty lo salisfaction of master property owners

association;

By mutual agreament by owners open frontage is first option as long as
integrity of security is maintained to satisfaction of house owners/golf

course.”

ua




48

80. The Respondent, in the premises (in any event), denies that the
allegations which are contained in these paragraphs take the

Applicants’ case any further

A ARAG S [+ S WELL AS PA HS 52
55,57 & 58

81. The Respondent proceeded to construct the perimeter fence as

indicated on the Boundary Structures Key Plan 201,

82. The Applicants' suggestion that the decision not to fence out tha
properties concerned was takan afier the agreements of sale had been
concluded, 1s denied. As | have explained above, the dacision not to
fence out the Hermanus Heights and Main Road properties had been
taken quite some time before the agreements of sale were signed by or

on behalf of the Applicants.

83.  Itis true that during the implementation phase of the development the
Committee, in the course of negotiations with property owners on the
northem boundary to regulate their access to the golf course land by
means of the formation of a proparty owners association, attempted to
impose on them obligatory membership of the master propsrty owners
association and payment of an exorbitant once-off fea to the Harmanus
Golf Club. These negotiations ultimately failed, and the Hermanus Golf
Club turmed to Rabeav as the Respondent's developmant facilitator for
the erection of a fence on the golf course land adjoining those

properties,

/s
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As a result, Rabcav held several maetings with representatives of
Hermanus Heights and Main Road property owners and implemanted
what the Respondent considers to be the original concept |.e. looking
at each proparty or open space individually to detarmine whether the
barrier it presents |8 comparable to the barmer created by the
walling/fencing erected along other boundaries. Whare necassary
individual home owners improved their respective properties to the

satisfaction of the Respondent and the Hermanus Golf Club,

During the course of 2008 the fencing Issus became quite acrimonious
and much pressure was brought to bear on the Respondent by cartain
Fernkioof Estate property ownars to have a fence erected as now
contended by the Applicants. This caused widespread dissatisfaction
amengst the owners of Hermanus Haights and Main Road properties.
As @ number of properly ownars In the opposing camps were also
members of the Hermanus Golf Club, a rift soon developed In the club.
The Respandent, without prejudice to Iis rights and in an attempt to
defuse the situation, thereupon entered into settiement negotiations
with the Hermanus Golf Club, the various property ownars
associations, as represented by the Fernkloof Estate Master Property

Owners Associglion and the Harmanus Heights and Main Road

propefty awners.

The draft settlement agreements on which the Applicanis now seek to

place reliance were generated In the course of these satliement

negotiations and were presented to the Hemanus Golf Club and

S19
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Femkioof Estate Master Property Owners Association in good faith and
on & without prejudice basis. The Respondent, in the premises, objects
to the intreduction of these settlement proposals as evidence in these
proceedings. | have been advised and verily belisve that application
will be made at the hearing of the application to have this evidence

struck out.

it should be noted that the aforesaid seftiement negotiations In any
event came to naught when it transpired thal the Chalman of the
Femkloof Estate Property Owners Association did not have a mandate
from the trustees of his association to enter into the very agreement
that was proposed by him. In this regard | annex hereto, marked
"ARKZS" and "ARK28" respectively, a letter from the Chairman of the
Femnkloof Estate Master Property Owners Association dated
8 June 2008 (wherein he notified the Respondent that his association
was not prepared to enter into the agreement referred to above) and

the response thereto by the Respondent's attorney dated 10 June
2008,

The Fernkloof Estate Property Owners Association and the Harmanus
Golf Club also refused to furmish the Respondent with indemnities
agains! possible claims and legal action (anticipated from the
Hermanus Heights and Main Road property owners), Whereas such
claims appearad o poss a real threat, the Respondent was not willing
o enter Into settiement agreements without such Indemnities being

furnished. The settlemant, in the premises, did not eventuate,

320
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As is confirmed in the third last paragraph of Annexure ‘“ARK28" the
terms of settlemant as set out in the draft settlement agresments
formed part of & genuine attempt at settlement and was communicated
to the Hermanus Golf Club and the Femkloof Estate Property Owners
Association In good faith and without prejudice of the Respondent's
rights, In this regard | emphasise the concluding remarks of the

Respondent's attorney in the letter under discussion’

“Our instructions ars to adviss that our client does nol sccept liabifity to

erac! the fence and will therefore not do so.”

To the extent that it may be necessary to do so, it is also denied that
the terms of the settiemant proposals (which form part of privileged
seillement negotiations which took place some 2% years after the
conelusion of the deeds of sale) imposed any contractual obligation (to
erect the fence) on the Respondent vis-d-vis the Applicants or can
sefve as an acknowledgament that the Respendent was In terms of the

deeds of sale contractually bound to do so.

I, In the premises;, deny thal the events tha! followed upon the
conclusion of the agreements of sale in any way support the
Applicants’ case (which, to begin with, is one for specific performance

of what is alleged to be an express term of the agreements of salg).



AD PARA SE5&6

92. The Respondent admits receipt of the letter by Messrs Burgers and
Van Noordwyk, Annexure "0 to the founding affidavil. For the reasons
set forth in this affidavit and further affidavits that are filed for and on
behalf of the Respondent, however, the veracity of the allegations and

the legal conclusions contained therein are denied.

83.  The Respondent repeats it arguments pertaining to the second point in
fimine as set oul above. In the avent of it baing held that the Applicants’
claims amount to “debis” as contemplated in Act 40 of 2002, the
Respondant maintains that this Honourable Court should, by reason of
the provisions of Section 3({4)(b) of said Act, refuse to condane the

Applicants’ failure to give notice, alternatively, their defective notics.

AD GRAPHS BT & 6

94. For all the above reasons, | submit that the Applicants are not entitied
to the relief sought and accordingly request this Honourable Court to

dismiss the Applicants’ application with costs.

AD THE AFFIDAVITS OF HEATHER KLEYNHANS. MINETTE
KLEYNHANS, SHIRLEY MILLICENT KOSTER AND TIELMAN
NIEUWOQUDT AGENBAG

85, To the extent that the allegations contained in these affidavits are at

variance with or are not reconcilable with what is stated hersinabove

o
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and In the Respondent's other opposing affidavits, the allegations are
denied.

86. The Respondent, in the premises, deny that any of the Applicants are
entitied to the rellef sought and accordingly repeats its request that the

Applicants’ application be dismissed with costs

L

ALFREDRMAN KUCHAR

Sworn to and signed in my presence at HERMANUS on this 745 day of December
2011 by the deponent who declared that he:

(@)  knows and understands the contants of this affidavit:
(b) hias no objection o fhe taking of the prescribed cath:
(g considers the oath lo be binding on his consciance;

and uttered the words: * swear (hal the confanis of this affidavit are trus, 50 help me
God.*

« LOMMISSIONER OF OATHS

Almero J.H. Qosthoizen
B.Com CA (SA)
Commissioner of Oaths

9 On College / P. 0. Box 115
Hermanus, 7200
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. definition of “si” of the following

Uty means & dngle level of o bulldimg escluding @ basemens,
Mdﬂ:ﬂuﬂnﬂibﬁhﬂl'lmmdﬂﬂ!:nnﬂm
bevel o Enished Boor leved or 1o the esiling in the case of the top

2 Clowwe - Speciai Frovitinn
a1 By the inserdon afier Claise 6.7 of the following clase

“I.Th':nuqdlmum-;lw;uiuuulmmmh

ng i wdvind 1{ 00 the seatbetic, Masctanal, osliarsl of
himore arpects of any existing or proposed baikfing eod may b
_ﬂlﬂu&“ ﬂhﬂiﬂﬂﬁnﬁurﬂhﬂdﬂuﬂmﬁrlﬂmr'lf

X Clowae &+ Diensiry Control

3. By 1be insertion after Clawse B.A_1.4) of the following claaw

"id) Mo bullding or sy pertos sl shall witheui B consent of
htﬂﬂltﬁI;IHmuunMHmmﬂn'

13 By the inaartion after chammn# of fhe followicg cham:
laeare LT S
" Sperad Provuws reloting o Hermeno Exiemson Mo, §

4] Mo dwelling. together with fx outbeidngs, sl ba
of beas than 20 o i

o) Na cenling shall be copstrucsed of prestnr concrete Blocks
indior preceyl brck walb

ia) ALl building shall be painind whits,

11 All boundiry wad walls thall be

tred beiskwork npnmrh 'iﬂnarﬂlhtfmn:m m:ﬁﬂ.
Ryl casted wire fencing. whene erven abut the goif coune. oel:
nyion codled wine frocing shall be permitied on thet bausdary

IE] N shesi roodng ahall be pereatied: rool thall b consiremes
m_gumumm.m mabesion cement dile of cemen

IAF Y& 00— £ Sim, Tows Clork s

MLUNISIPALITEIT ROBERTSOM
WYSIGING VAN DORPSAANLECSKEM A

Kenniz pakied hiermes Lrapieny ordonnansie |5 van (585 gl *n aan-
ek onIvERE i vir dee wsiging van 432 Soneringikems deyr die Berrons-
ring van enie B2 & &) vazel Enkelsoondoeleindes =3 Alpemene
Woondoelsiedey

Madere brvoridirheds 1 et mese by dbe Momiinpalé Kanioie gedurende
kanpiogrure e bwawase ieen die ypocpesieide §ing van dir jikema,
iR gfige. mori der ickonde nhghlik Bereik op 30 Julie 1997
LAF. IR 194 3—RAL =P}, Coerzer. Stndakleck, Murinipait Kemore.
Posbus 12 Raberiten, 6705, 26 Junis |987, 4

RUBERTSON MURICIPALITY
AMENDMENT OF TOWHN PLANNING S3CHEME

Notice is hereby pen in vormy of Oreinance 13 of 1989 that &n apali
lsoe, has been received for the amendment of 1he Town Planning Soots

the peeoning of erven 62 & &) i i i
o trua \ am Singde Resideniinl Purpous

thndmlhmlﬂmﬁuhtmmmu:mmw' J Odffice du
eng offics houss gnd ofnections, if ahy, Lo the proposed smendment 16 (|
heend Mt be lodged i wrizin I.nﬁwuﬂﬂlﬂlﬂlﬂﬂlhﬂrlhu.ﬁlu
IS8T (AF. 1001 19 4 2—Rd). — P. ). Coetaer, Town Clere. Manbsipal ©
fice, PO Box XL Roberon. 6705 26 June [987 i
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31 Jormpary 2008

s Devalopmant Comenilies
Hemanis Goll Sl

FOBoxdld.

Hernonys:

iy, 1 8

J’;.H'Hnnnﬁtw
PERIMETER FENCING

Wi sied 10 pout \eNe aSted 28 Januan 08 regoiding the mealing hald ot Yna
Hemaomus Golf Ciub on Tnursday 24 Jonuary 2008 ond recors the felowing In order fo
ot alrerovie : =il

From as sarly o1 Novermber 2003 Roboov's Infentions were mode clecr thal thare wos
nevel ony mfantion 1o erect a fence in front of the ising propedies that hod onen
frooiogs anfo he golf coume :

We-are inreceip! of o legd opinlon that these B no collgation 6 aiffer Rabcov of
e dpvelopmen! focliicler o this Oveerrand Municipallty ot developar, ta eect o
tence i1 front of 1hese properfies.

'Cmé-:mmrr -.-mtra foliowing. though with fhe cngingl srated intenfion wheety
eath of these peoperlios b beng asessed indepandently 1o snsurs thal ey otfar on

DoedOe Do Bgoirt ey, B excirmeole, wWhene O wonant pedibarty eselt o
lence Wil be arectod 1o provent unaufhersed oceest,

Our negatanions with these homecwnes. i consistant with the pdor nagofictions thot
todk ploce betweean the pof cub ond tepraentatives frem the forthem boundary
homa Cwners with ihe excepiion ifat them i no onceolfl fee poyatia 1o fhe goll
ciut. We are Slamsad o conflem fhat we hove mede good progres in (his regard,

W confim the apreemant thal on oddiionsl fhres weeks was naeded for both
mﬂjufnmwmmmmm%!ﬂmmmumuw. :

¥ oLEs Sncaraly

AR hﬂ

]

= WL

MABLAY Dueslegrmin} Fitdifaini HABEAT Dpvpivpman) Fotllinns
PO Ban RETE Welpumandd 1800 PO B 240 Promalaad Fagl
o0 IR VIS %R e WOATY WL AEER Aot FLRTEE T e TR TRT TR
Ermwlls papmanliplia iem Lmiife el @ivaiin tn b
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Choimare Devalopment Commiltes
Harmaernus Gl Cluk

PO Box 3)3

Herrmomua

7200
Doy Sirts
PERIMETER FENCING

we refer 10 our meehng held on 24 Jonuary 2008 and ow tetier dates 31 Joruary
2008

Having reconsidared ol the hidtercdl documentation concerming the Famkloot Estate
we with to reofiirm ouwr position expressed @f the meating that neltter Raboov nol
the-Municipolily mios an obligoiton 1o the cub 1o erect a fence on he goll coune
paundary in romt ol the sxisting Hermonus Helghte Gnd Main Rood properies

In addifion, there i no obligahon 1o any of the pufchasar 10 rect sben a lénce. As

previouwly toled, we are folowing rough with the onginal slated intention whereby

each of the orginal Hermanus Heights ond Main Rood propertis: 5 ossised 1o
ansure thal they otter an odequale bamier to entry, Once complals wa peleve hat
lhe concerrs expressed by the club ang ceifoin propery owners will have pean
ohdrested

H is.-ouwr sncere nope that ths dMerence of opinion wil not mar the relahionship
betwean Robcav ond the Goll Club. Few pecple can daub! thal the end iasult of
Ihe Farmkiool Developmen| hos hod positive benefits for all stokehoiders  The galf
cluty ored course has been through o menumental fraraition and & an aket 1hat both
Ihe ciub members ond ol Hermonut residents con be proud.  The gal! club's
development commities his played g leading ond tundaomeniat role in this proces.

Yours sincérely

C W GREEN

= Mayor T Beyleveid!
Chalmmen PFOA [varous Brecingls)

:
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Departement van Omgewing- en Kultuursake en Sport

Drum Department of Environmental and Cultural Affairs and 5

Dty T Do . Fﬂﬁ

i hea s - Isebe lemiCimbi yeNdalo esiNggongileyo neNkcubeke nezemiDlale

The Intenim Municipal Manager
Cwarstrand Municipality

PO Box 20

Hermanus

7200
' | Atention: Mr Rigan Kuchar

Tel: (028} 313-8087
Fax: (028) 312-1804

Dear Sir

APPLICATION:  CREATION OF THE HERMANUS GOLF ESTATE, HERMANUS, AN |
IDENTIFIED ACTIVITY IN TERMS OF SECTION 21 OF THE

E:;EI]HGMMENT CONSERVATION ACT, 1889 (ACT NO. 73 OF

With reference to your application, find below the Record of Decision In respect ol this
application.

RECORD OF DECISION

A.  DESCRIPTION OF ACTIVITY:
The upgrading of a resori, the change of zoned open space 1o any other land-use
and the reclamation of land from a wetland. The proposed activity entails the
creatlon of the Hermanus Gaolf Estate on the current Hermanus golf course property
and adjacent properties and adjacent propsarties, comprising:
1) the expansicn and extension of the Hermanus Gaolf Course by nine holes;
2} the creation of 20 golt lodges;
3} the establishment of single, general & group-housing residential areas, involving

approximately 670 units (excluding the 20 golf lodges) as per Table 2 of the final -

Stoping Report dated Oclober 2001 prepared by DeViliers Brownlis *
Associates;

4) the Installation of roads, water resarvoir and other service infrastructura:
5) the closure some existing roads;

&/ the filling In of emall areas of 2 wetland (and the rehabilitation of zll the wetlands

on the estate); and
lll..l
@ K

7} the creation of open space arsas:

LM gy, Ddrpiccaad | o Bebding,
Felvaptepk X080 Kaastrad §007 hn;::quﬁsl.;amnmm aal

Na. =31 LdT
T §304] Fax Ml (OEY) 4B 47T

ifiniainl. Keel@ paws wonpe gov.as
Makal. - } P PeE
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Department of Environmenial and Cultural Affairs and Spore -
Chief Direciorate; Environmental Affairs

Thase are acllvities identified In Schedule 1 of Government Notice No. R1182 of 5
September 1897, as amended, being:

tem 1(m) The construction, erection or upgrads of public and private resorts and
associated Infrastructure
2{e) The changs of land use from use for nature consarvation or zoned
open space to any other land uss
7 The reclamation of land, including wetlands, below the high-water mark of
the sea, and inland waters

hereinafter referred to as “the activity".

LOCATION:

The activity will be sited over the existing Hermanus golf course property and
adjacent properties and streets in the town of Hermanus, Westarn Cape,
comprising Erl 7631 Hermanus, unsubdivided Portions of Remainder Ef 1253
Hermanus, an unsubdivided Portion of Erf 4780 Hermanus, an unsubdivided
Portion of Farm 591/1 Caledon and an unsubdivided Portion of Erf 5308 Hermanus,
as well as portions of Contour Street, Theren Strest, Fiat Streel, 11th Strest,
Femkloof Drive, the existing access road to Fernkloo! Nalure Reserve (an

extension of Fir Avenue) and the road between Flat Streat and Main Road 1o be
tlosed andlor realigned,

APPLICANT:

Overstrand Municipality

PO Box 20, Hermanus, 7200
Tel: (028) 313-8087

Fax: (028) 312-1894

CONSULTANT:

DeVilllers Brownlie Asscciates (Mr Louls de Villiers)
21 Menin Ave, Claremont, 7708

TellFax: (021) 674-42863

SITE VISIT(S):

Mr Maorgan Griffiths of this Directorate: Environmental Management, Western Caps
Deparimen! of Environmental and Cultural Aflairs and Sport inspected the site on
27 November. Mr Grifiiths held numerous meetings and telephonic discussions
with Messrs de Villlers and Kuchar regarding this application.

DECISION:

In terms of Sections 22 and by virtue of powers delegated by the Minister in terms
of Sections 28 & 33 of the Environment Conservation Act, 1988 (Act No. 73 of
1989), the Chief Director: Environmental Aftairs of the Depanment of
Environmental and Cultural Affairs and Spont hereby grants authorisation, with the

conditions contained in this Record of Dacision, for the execution af the activity
described above,

d
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G.

Diepartmeni of Environmenral and Cultural Affatrs and Sport -
Chief Directorate! Environmenial Affairs

This Authorisation has been granted in terms of section 22 of the Environment
Congarvation Act, 1989 (Act No. 73 ol 1888) solely for the purposes of undenaking
the activity referred 1o above, and does not exempt the holder thereof from
compliance with any other relevant legisiation,

CONDITIONS OF AUTHORISATION:

T

2

AR IS Humamis Goll' T

The activily, including site preparafion, may not commence before lhe
statutory 30 day appeal period expires.

COne wesk's notice, In writing, musi be given o the Dirgclorate:
Environmental Management, (hereinafter referred 1o as “this Directorate”),
before commencement of canstruction activities.

2 1Such notice shall make clear referance 1o the sile location detalls and
reference number given above.

2.2The said notice must also includa proof of compliance with the following
sandifions described herein;

Conditions: 1, 4-11, 13-15, 18, 20 & 21

One week's notice, In writing, must be given to the Directorate:
Environmental Managemant, (hereinatier referred to as "“this Direclorate”),
before commencement of operation aclivitiss.

3.15uch notice shall make clear reference 1o the site location details and
raference number given above.

3.2 The said notice must also Includs proo! of compliance with the loliowing
conditipns described herein:

Conditions: 1,4, 5,7, 11,16 & 21

The mitigation/rehabliitation measures and recommendations as detailed In
the:

4.1 Scoping Repon, with particular reference to sections 4.2.4-10 and 6; and

4.2 The Rezoning and Subdivision Application Report dated June 2001 by
Flanning Partners, with particular reference 10 sections 12 & 13, Figures
15a-c (With the architectural guidelines for each precinct) and section 8 of
Annexure G

must be adopted and complied with.

. This authorisation does not inciude any increase in the permitied extraction

of groundwaler, for irrigation purposes, from the borehole on the existing golf
course, should this be required. Any application for increased exiraction
from this borehole will be subject to its own environmental impact
assesament and approval process.

The proposed treated effiuent water pipsline and irfigation schema for the
polf estate (with the potential to supply the local sportsfieids) must be
implemented. It Is suggested thal all pipes and taps of this system are
clearly marked to prevent accidental Use of this water for potable purposes.

Public access 1o Farnkloci must not be restricted by this activity.

. Should any paths be needed across any wetland, that raised boardwalks are

a gﬁ%

ufilised for such purpose.

=



AN 2IAZ5E Hevranss Oolf Coure

Department of Environmental and Cultural Affairs and Sport *
Chief Direcrorate: Environmental Affairs

8. Any stormwater pipes or channels entering the Mossel River or the wetlands
must have litter-traps and energy dissipating measures o preven! eresion of
the streambed.

10.That the canalised stream in the culver Is opened up and landscapsd

11.All invasive allen invaders must be clearad from {he sHe, unless speciically
ratained on the instruction of the Enviranmental Control Officer (ECQ — rafer

o Condition 15 below) as part of a phased tres replacement programma

12.An integrated wasie management approach must be used thal is based on
waste minimisation and should Incorporate reduction, recycling, re-use and
disposal where appropriate. Any solid waste shall be disposed of at 2 landfill
licensed in terms of section 20 of the Environment Conservation Act, 1989
(Act No. 73 of 1888).

13. The proponent/developer/applicant must compile and submit an acceptable
Master caonstruction phase Environmental Managemen! Plan 'EMP'), far the
pulk lands. clearing and sarthworks and the installation of the service
infrastructure, to this Directorate for approval at least 3 weeks prior to any
land clearing and construction commencing. . This Master EMP is specifically
required o address Ihe construction and visual mitigation of the proposad
reservolr. The EMP must be included In all contract documentation for the
construction phase of the development.

14.The proponentidevalopar/applicant must complile and submit an acceptable
construction phase EMPs for each of the precinct development phases, to
this Directorate for approval al least 3 wesks prior to any land clearing and
construchion commencing. The EMPs must be included in all contract
documentation for the construction phase of the development The
construction phase EMP must also specifically address means 1o mitigats
against the spread of alien grasses Into the watlands, in which regard
¢onsideration must be given to the construction of hard surfaced barriers
between grassed areas and the wetlands where appropriate.

15.The proponent/developer/applicant must appaoint 8 sultably experisnced
Envirpnment Control Officer 1o ensure that the mitigafionrehabllitation
measures refemmed 1o In this Authorisation are underiaken and that the
provisiang of the construction phase EMP are complied with.

16.The proponent/developerfapplicant must compille and submit an acceptable
Master and precinct levsl operational phase EMPs before any of the units
may be occupied. This EMP will need to address the:

16.1 Landscaping and stabiiisation of the disturbed areas. This needs 1o

considar the removal of the allen vegetation and the tree replacemen
programme;

16.2 Design, colour and placement of the surrounding fence around the
activity and around particular precincts, It Is important thal the local

faura are able 1o cross the fence line betwesan the activity and the
Farnkloot Nature Besarve:

16.3 Management of the fairways, gresns and open spaces, including the
wetlands and ecological corridors. This needs 1o consider the fire-

4 W




Deparmment of Environmental and Cultural Affairs and Sport 2
Chief Directorate: Environmental Affairs

managemen! of the wetlands and the angoing alien vegetation contral
and aradication;

16.4 Design and managsment of the interfaces between the different
components of the activity, such as the golf course, residential arsas,
open space areas, existing residential areas and the Fernkloot Nature
Reserve; and

18.6 Stormwaler management

This EMP must also incorporate the conditions of approval given in this
Record of Decision as appropriate to the operational phase of the projsct
The implementation of the approved EMP will then be a condition of this
activity,

17, The applicam must submit an Environmental Audit Report. (“audit report™ 1o
this Directorate one (1) year after construction has been completed | and
also after the site and approach read have been rehabilitated,

17.1 The audit report must indicate the date on which the construction was
completed, and detall compliance with the condilions of this
autharisation and the status of the rehabilitation pregramme.

17.2 This Directorate may require remedial action should the audit repon
refiect that rehabilitation is Inadequate.

17.3 If the audit repon is not submitted, this Direclorate may give 30 days
written notice and may have such an audit undertaken at the expenss of

the applicant and may authorise any person to take such measures
necessary lor this purpose.

18.The applicant must, within five calendar days of receipt of this Record of
Decisian:

* Inform the relevant local authority as well as all interested and affscted
parties, (| & AP'S") registered during the Scoping and Impact
Assessmen! processes, of the outcome of this application and, if
requesied, provide copies of this Recard of Decision:

= Include in such information the provisions of Regulation 11 of

Government Notice No. R 1183 of 5 September 1897, as amended,
which reads as follows:

(1} An appaal to the Minister or provineial authority under secfion 35(3) of
the Act must be done in writing within 30 days from the date on which

the record of decision was issued to the applicant in terms of
regulation 10(1);

(2} An appeal must sat out all the facts as well as the grounds of appaal,
and must be accompanied by all relevant documents or coples of
them which are cerified as true by a commissioner of caths.

* Include the date on which the record of decision was issued 1o the

applicant in terms of regulation 10(1) and the date by which appeals must
reach the Minister.

» Inform all | & AP's that a signed and certified Appeal Questionnaire, |s
obtainable from the Minister's office at fel. (021) 483 3815, e-mall

AM T3R5 Hemmmrmi T Cossse:
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Deparmment of Environmental and Cultural Affairs and Sport - a8
Chief Directorate: Environmental Affairs

Gbrummer@ pawec.weape.gov.za, or URL
ntip:/iwestcape.weape.gov.zajenvironmental_cultural_aHairsidefault.asp
must accompany the appeal.

* [t the applicant should appeal against this Record of Desision, he must
inform all Interested and affected persons that such an appsal is being
lodged with the Minister and the applicantappailant must provide those
persons with reasonable access 10 & full copy of the appeal, if requested.

19.This Directorate must be notified, within 30 days thereof, of any change of
ownership and/or project developer, as well as any change of address of the
owner andior project developer. Conditions imposed in this record of
decision must be made Known to the new owner and/or developer and are
binding on the new owner andior daveloper.

20, The conditions of the authorisation must be brought to the attention of all

parsons (smployees, sub-consuliants elc.) asscciated wilh the undertaking
of this activity and the applicant shall take such measures necessary 1o bind
such persons 1o these conditions,

21.All outdoor advertising associated with this activity, whether on or off the
property concemned, must comply with the South African Manual for Outdoor
Advertising Control (SAMOAC) avallable from:

The Director: Environmental Impact Management
Department of Environmental Affairs and Tourism
Private Bag X447, Pretoria, 0001.

22.The owner andior developer must nofify this Directorate and any otner

relevant authority, in writing, within 24 hours thereol if any condition of this
authorisation is not adhered 1o.

H. RECOMMENDATIONS:
This Directorate recommends that:
*  Only indigenous, water-wise vegetation is used in the landscaping of the
activity, and
 The architectural guldelines of the housing units promote:

?} the use ol water savingffiow-reduction technalogy for plumbing and water
ixtures;

b) water-wise gardens and garden Irmgation systems; and
c) energy saving measures and technology, such &8s insulated waler-gaysers
and cellings, insulated doors and windows and long-Iifa lightbulbs.

I. KEY FACTORS AFFECTING THE DECISION:

The applicant provided sufficiant information in terms of Regulation & of Regulation
No, 1183 for this Directorate to base a decision on.

This development proposal is consistent with the approved Greater Hermanus Sub-
regional Spatial Development Framework (SDF), which proposes that this pertion of
land could be used for residential and recreational-use. This Directorate was
involved In the formulation of this SDF and is approval. The compllation of the
SOF involved a thorough environmeantal scan of the arsa and considered the local

b
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Deparmment of Environmental and Cultural Affairs and Sport . - :ﬁd ¢

Chief Directorare; Environmenial Affairs

environment at a strategic level. This Directorate ig satisfied that the proposed use
for this land took the enviranmental parameters into consideration.

The Overstrand Municipality has proposed 10 undenake the activity as a means of
converting council-owned land into readily avallable funds for community upliftment
projects and upgrading of local service infrastructure. The proposed up-markst
residential erven and golf course expansion would appear to ba the most
appropriate use of this land for this up-market area, considering the obligations of
the Municipality to maximise Iis assets for the bensfit of the entire Overstrand
community, While this activity will incur the loss of open space/recreational areas
for local residents and the in-filing of a small portion of a welland, It will have the
additiona! positive benefit of providing funding 10 clear the site of zlien invasive
vegetation and to rehabilitaie the wetlands. It will also create the means 1o install &
treated effluent water pipsiine for the irrigation of various lacal school sporisfields,

which will lead to the recycling of wasle water and the replacemant of using
valuable potable water on those fields.

The development site comprises the existing goll course and the vacant lands
adjacent to . While mosl of this land is covered in fairways, greens and alien
invasive vegetation, some parts have conservation-worthy patches of fynbos and
wellands, as well as some riparian elements. The most important of these
elaments are the wetlands. The proposed aclivity has taken due cognisance of

these elements. The required EMPs will provide the structure to their protection
and management.

The preparation of the development plan involved & great deal of general public,
stakeholder and authority consultation. This Directorate commends the creation of
a community committee fo workshop the plans with the project team. The
interested and aflected parties raised a number of concarns, primarily regarding the
loss of a recreational space, the provision of water and other services and the
potential impacts on the watland, traffic flows and routes, property prices, views and
access (o the Famkloof Mature Reserve. In response, the development plan went
through a succession of allemate layouts and components 10 address these
concems. This Directorate is safisfied that the final plan has taken due
consideration of the comments, suggestions and pbjections made on the proposal,
and thal the proposed aclivity is sufficlently mitigated to be acceptable to this

Directorate, when compared agalnst the no-developmant alternative and the five
previous devalopment plans.

The Municipality is satisfied that there is sufficlent water and sewarage treatment
capacity to absorb this development into the town, The construction of the
wastewaler rrigation pipeline 1o the sportsfieids will resull In the releass of a
considerable amount of potable water previously used on the fisids for oiher use
within the town. The wastewatar will also ba used 1o irfigate the entire gelf course,
which will mean that less groundwater will need to be drawn from the boraholes.

This Directorate |s satisfied that the activity Is environmantal acceptabie In terms of
the Environment Conservation Act and the National Environment Managemant Ast,

1898 (Act No. 107 of 1998), provided that tha conditions of this Authorisation are all
complied with,

7 j
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Department of Environmental and Cultural Affairs and Sport - 2
Chief Directorate: Environmental Affairs =

The public paricipation process undertaken entailed the following: Scoping was

undertaken with various suthorities and key paries during the Initial stages of

projec! planning. Formal scoping was infliated by notices piaced in tha prass on @

June 2000 and 16 June 2000. A public meeting was hald on the 19 June 2000,

Planning workshops were heid an 3 August 2000, 31 August 2000, 28 Septomber

2000 and 22 March 2001 whereby members of the general pubilc were allowad 1o

attend the workshops: The draft scoping report and Initial assessmemt and the

application tor rezoning and subdivision were subssquently advertised for Igrmal

public review and comment on the & July 2001 and 13 July 2001. Numerous pre

and post submission meetings ware held.

DURATION AND DATE OF EXPIRY:

This authorisation shall lapse if the activity does not cammance within two (2) years
of the date of Issue of this autharisation.

APPEAL:
In terms of Section 35 of the Environment Conservation Act, 1989 (Act No. 73 of

1989), formal, motivaled appeals can be directed within thirty (30) days of the dats
of the issuing of this Record of Decision, to:

The Minister of Environmental Affairs and Development Planning
Westarn Cape Province

PO Box 15653

Viagberg

BO18

Fax: (021) 483-6081

Appeais must comply with the provisions of regulation 11 of Govarnment Notice
No. R. 1183 of & September 1897, a5 amended.

If the appellant is not the applicant, the latter must be Informed of the appeal

within the appeal period referred to above and must provide the applicant
with reasonable access to a full copy of the appeal, if requested.

A signed and certified Appeal Questionnaira, obtalnable from the Mirister's office a1
tel. (021) 4B3 3915, e-mall Gbhrummer@pawc.weaps.gov.za, or URL
hitpt/iwestcape. weape.gov.zalenvironmental _cullural_affaireidefault.asp must
accompany the appeal,

If amy condition imposed in terms of this authorisation is not being complied with,
the authorisation may be withdrawn after 30 days writlen notice 1o the applicant In
tarms of Section 22{4). Failure to comply with any of these conditions Is also an
offence and may be deall with in terms of Sections 29, 30 and 37 of the
Environment Consarvation Act, 1889 (Act No, 73 of 1989) as well as any other
appropriate legal mechanisms.

AN IS5 Haemanw Golf Course
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Chief Directorate: Environmental Affairs 217
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Provincial Government, Local Authority or commilteas appointed In terms of the
conditions of the application or any other public authority or organisation shall not

be held responsible for any damages or losses suffered by the developer or his
successor In litle in any instance where construction or operation subsequent 1o
construction be tempararily or parmanenily stopped for reasons of non-compllance
by the developer with the conditions of authorisation 28 zet out in this document or
any othar subsequent document emanating from these conditions of authorisation

Your interest in the future of our environment is greatly appreciated.

Yours tathfully

bomtford

DIPOLELO ELFORD
CHIEF DIRECTOR: ENVIRONMENTAL AFFAIRS

DATE OF DECISION: _f.%ﬁ_ﬁ:f.,f_ﬂﬂ_.

Copiestor  Louis de Villiers (DeVilliers Browniie Associates) Fax: (021) 644-263
Chrizsto Kannenberg (Planning Partners) Fax:{021)418-0502
Duncan Heard (WCNCB - Bregde River Region) Fax: (028} 316-1040

Al 2EAESM Hemanua Gioll Coome 9




Ve ETTIZZ/3AHBT N Erf 1253, comrm e
Referenre Bl ITRO, Farm 59101, H f
dsxiatwie MY LGN [0

N
Enguies B Sy
dmgauns |

Depariemient van Omgewingsake en Ontwikkelingsbepfanning
Dt Deparmment of Environmencal A | futrs and Developmens Planning
Date I5ebe leMicimbi yeNdalo esiNpganpile o noCwangeise foPhulilivo
wna () SEP 2003 . gqang I3

-'(1? = m\f—-"r-;}‘
—<Q

Tne Municipal Manager
Overstrand Municipality
PO Box 20
HERMANLIS

7200

Attention: Mr R Kuchar

OVERSTRAND MUNICIPALITY: PROPOSED HERMANUS GOLF ESTATE : REMOVAL OF
RESTRICTIONS: ERF 5308, HERMANUS; CLOSURE OF STREETS AND OPEN SPACES (REM ERF
1253; ERF 7531; PTN ERF 4780; PTN ERE 5308) AND APPEAL AGAINST SUBDIVISION AND REZONING
(PTN REM ERF 1253; ERF 4780; FARM 39171, CALEDON: ERF 5308)

1. Your reference is TP1-09/2001.

2, The Competent Authority for the administration of the Municipal Ordinance,
1874 (Ordinance 20 of 1974) has, In terms of section 137 of said Ordinance,
granted permission for the closure of the portions of Public Open Space on

Portions of Remainder Ed 1253, Ed 7531, Porlion of Er 4780 and portion of
Erf 5308, Hermanus as reflected on Annexure G,

3. The Competant Authority for the administration of the Municipal Ordinance,
1974 (Ordinance 20 of 1974) has further, in terms of section 137 of said
Crdinance, granted permission for the closure of the following pertions of Road
as indicated on Annexure H ;

3.1 Portion G of Conlour Strast.
3.2  Portion H of Theran Streel.

3.3  Existing graval read link \portion 1) between Fernkioof Drive and Contour Street
Uink road to be realigned),

34  Existing access road o Fernklool Nature Reserve (ponion J).

3.5 A portion of Flat Strest (portion K).

Lititasaanny, Domstraat | Lt Biiling, | Dovp Stres! Fael oo (2] ) 453 - 4037
Frivaatsak X065 Kaaostad 5000 Frivate A3g X905 Cave Tous 8000 Far N, 03] = JEIE
Saveant i
Hakss ;{f.,_,
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38  Aporton ol 11 Sweal (portion L),

3.7 A panion of road approximately 7,18 m wids betwesn Flat and 11" Strest in the
nerth and Main Road/Mossel River Drive in the south {(portion M).

4. The Competent Authority for the administration of the Land Use Planning
Ordinance, 1885 (Ordinance 15 of 1985) has, in terms of sections 16 and 42 of
said Ordinance approved the application for the rezoning of the consolidated
property (Porlions ABCDEFGHIJLKLM and Ef 7531 indicated on
Annexures H and F) from Public Open Space, Single Residential and Read 1o
Subdivisional Area for the purpose of single residential, group housing {general
residential zone), medium density residential (general residential zonel, golf
lodges (general residential zons), golf course and associated uses (private
open space), public open space and road uses subject 1o the foliowing
conditions:

4.1 That the applicant complies with the conditions of the gnvironmental
authorisation contained in the Record of Decision dated 11 July 2002, subject
to possible amendment as a result of the cutcome of the appesal to the Chief
Director: Environmental Affairs.

4.2 The proposed development must be generally in accordance with the proposed
development plan, dated 1 October 2001 (Annexurs Bl. A she development
plan must be submitted 1o the municipality for approval before development
may commence.

4.3 The developer must compile an architectural manual that includes design
Griteria for all the proposed bulldings after consultation with the Hermanus
Heritage Committee, to be approved by the municipality.

44  The developer mus! provide all municipal services for the development, to the
satisfaction of the municipality.

45 Thal the proposed development not be proceed with until the Councll has
approved a water resource developmen! programme which indicates that
sufficient water is available 1o suppor the proposed gevelopment

4.8 The profits and funds generated by the municipality through this development
should be utilised in terms of a programme approved by Council and which
should be to the benefit of the broader community,

4.7  That following requirements with regard 1o traflic and traffic calming measures
must be complied with, to the satisfaction of the municipality and the
Department of Economic Affairs, Agriculture and Tourism: Transpod Branch:

4.7.1 Exclusive right turn lanes on Main Foad must be devaloped at the
Intersactions of Fairways Avenue. Sim Street, Berg en See acces
Mossel River Drive, Theron Street and Fir Strest. %, !(
A
L



®

r

412

4.7.3

4.7.4

47.5

4.7.8

4.7.7

4.7.71

Signalisation mus! be provided at the Main Road/Bery en Ses
Intersection.and any of the above-mentionad intersections as warranied
by the South African Traffic Signs Manual

Sight distances on the inside of the horizontal curve on Fairways Avenue
just porth of the intersection of Musson Street must ba improved.

A program lor implementation and a conceptual design lor the proposad
improvemants on Main Road must be submitted 1o the Deparment of
Economic Affairs, Agriculture and Tourism: Transport Branch before the
first phase of the project is undertaken.

A detailed investigation mus! be undertaken regarding the present
access 1o the golf course, to the satisfaction of the Council and the
Department of Economic Affairs, Agricuture and Tourism: Transport
Branch. All the findings of this investigation must be Implemented.

That the development on Precinel 2 only commence once the
investigation regarding the possible realignment of Fairways Avenue in
order to improve traffic flow by the elimination of the stop street at Moffat
Streel, is finalised. The final extent and boundaries of Frecinct 2 should
only be determined after the investigation has been finalised.

Council must endeavour to utlise the profits generated by the
development for the early planning design and implementation of the
following transport projects as Identified In the Greater Hermanus Sub-
Regional Spatial Development Framework (SDE):

The CBD relief road.

4.7.7.2 The TR28/1 paraliel relief road/activily spine.
4.7.7.3 Mountain Drive Bypass.
4.7.7.4 An arterial management plan for Saventh Streel, Voélklip.

478

4.8

4.9

4.10

Any other lssus with regard to traffic relating to the proposed
development as identified by the municipality or the Deparimen! of
Economic Affairs, Agriculture and Tourlsm: Transport Branch,

The type of fencing for the golf course and open spaces should be as
unobtrusive as possible, 1o the satisfaction of the municipaliity. It should be of
such a nature that the movement of small crealures is nol restricted.

A vegetated culvert or culverts of suitable width should be constructed In a
sultable position(s) 1o pass underneath the proposed Femkioof Road
extension, 1o link the two sides of the road and ensure the uninterrupted
movement of small creatures. The positioning of the culvertis) should be
determined between the municipality and the Chisi Direclorate; Environmental
Affairs of the Provincial Government.

A maximum of 20 goll lodges (10 each in Precincts d and 4) may be
constructed. The final positioning of the lodges should be determined in
conjunction with officials from the Chief Directorata: Environmental Affairs. All

348
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413

4,14

415

4.16

417

3.18

418

the golf lodges should
be restricted 1o & max
the landscaping plan

be single sloried. The lloor areas of all the lodges shall
imum of 250 m’, Landscaping shall be done in terms of
as required by the Chief Directorale: Environmental

Affairs and no individual lencing will be allowed around the units

A 10 meter bullding

line will be applicable between the developments on

Precincis 3 and 4 and adjacent erven.

The Environmental Control Officer (appointed in terms of the environmental
authorisation] must ensure thal educational information on the wetlands js
displayed in strategic positions, 1o educate the public to treat the wetlands with

the necessary respect,

A trust fund for the

rehabiitation and upkeep of the wellands must be

established for this purpose, A percentage of the income darived from the
renting of the golf lodges must be deposited Into this trust fund on a hall yearly
pasis, from which the maintenance programme will be funded. The percantage
must be determined between the municipality, the Botanical Society and the

management of the go

If club, on an annual basis.

The Environmental Control Officar should underiake environmental audits of
the wetlands on a 3-yearly basis. These audits should be funded from the trust

fund referred to above.

Access from the golf lodges next to Fairways Avenue to the watlands should be

restricted 1o a single cf

early defined path, which Is to link the unils with the golt

course and the clubhouse. Raised boardwalks should be provided wheraver the

wetland is crossed,

A network of pedestrian footpaths/boardwalks which provides access for the
general public to the golf course should be Incorporated into the site
development plan, thereby linking the western and southern residential areas to

Fernkloof Road, and

fo the Fernklool Nature Ressrve. Access control

measures should be workshopped with the managemen! of tha golf club and
surrounding public when the detailed planning takes place. The upkeep of
these footpaths/boardwalks should be tunded from the trust fund as set out

abova,

An agreement must b
municipality regarding
for the establishmen

e reached betwsen Fernkloof Advisory Board and the
a financial contribution 1o the Fernkloof Nature Reserve,
t of additional facilities, or 1o extend the reserve

boundaries, In lleu of land of the Fermkioaf Nature Reserve being utilised for the
proposed development,

The historical importance and practical value as windbreaks of the axisting
bluegum avenues should be Investigated by the municipality and the
Competen! Heritage Resources Authority before taking a decision on iheir

possible removal.

A mechanism to prevent the use of pesticides and to monitor the guality of the

treated effluent water

used for watering the greens, should be incarporated in

54£
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4,20

4.21

ine Environmental Managemanl Master Plan (&8 requirement of 1he
environmental authorisation), 1o ensure thal (he wellands do nol become
polluted. A mechanism should also be infroduced fo ensure that starmwater
furi-afi from the development does not poliute the Fiat Stree! wellands.

The development must be done in comjunclion wilh the water resource
developmen! programme of the munici pality.

The above conditions do not exempt the developer or Counclil from compliancs
with any other legal requirement.

The Competenl Authority for the administratian of the Removal of Restrictions
Act, 1967 (Act 84 of 1967), as amended, has also approved the application for
the removal of restrictive title dead conditions B.2 - B.7 in Title Dezd T. 13294
of 1869, applicable 1o Er 5308, Hermanus, in terms of saction 4(2) of tha Act,
The endorsemeant of the deed is oeing attended to and will be finalised shortly.
Erf 5308 may only be subdivided once the title deed has been endorsed.

The appeals against the proposed development have alsc been dismissed by
the Competent Authority, A copy of a letter to one of the appellants is attached
tor your information,

Yours faithfully

2ol
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SearchWorks Report Print Pata: 01T/ 12508 T20T PRi 3 —1 E
Repart Details - =
Sasich Date: 0TL/10/14 10:52 AM
Reslerence: Ronel
Description; 1588 /004458 107
Tvem Of Ssarch: CIPE Compnnry
Summary Informatinn
Coemipasy Mame CORNERTADE | Frivabe Compsny [Pty L))
kel In Busslnmes @
Registration Numbes 1088 /004458 /07 e sl

Beamatss [y
Fegistration Date 1088 /08 05 —————
Birecmomn HLEYNHAMS, MARIUS JAKOBUS {Acthve}
KLEYNHANE, MINETTE {Active)
ELETNHAMS, JEAN LAVINA [Acthva]
KLEYNHANS, JOHANNES ADOLF {Decansead)
Auidftarg B M ADAME {Currant)
O M ADAMS (Wame Change)
Company Infermation
Company Mame CORNERCADE
Shiwt; Namns =
Coapany Type Private Company (Pty) Ltd)
T flusmber 090357028
e Trpe (Pty) Lad
CIPC Company At Tiioe ﬁﬂlitlﬂfriﬁlﬂhtuﬂmrﬂnnhﬂh‘tﬁlﬂj
Compbhy Asghination Nuenbe 1888 /00445807
O Company Registration Numeoor BE/D4458/07
Type Dade -
Trarsinted liame -
Registation Date 1988 /08 /05
Eirsiness Soart Daie 1988708 /05
Detaiis Withdrmm from Pubiiz Falis
Siahs In Business
ot Datw 1588/ 08/05
Princpal Bowness Description .

Starcdand |rdustnal Cestificetion

Private househ axtartitorial organisations, representatives of fo guvernmants and
ather muuﬂ&mqmurm relan

Fnansal Year gnet F |
Frandisi EMective Date 1988 /08 /0%
Country o
Coontry of Qagin -
e Waastern Cape
Althornel Cagial a
Authcrissdt Shareg "
Eesusnd Capitai u
Liazied Shanei -
Form Riecehnbd Dade =
Diatny o Foem -
Comversion Nutnbe =
Reglstarad Address 0 HOPE STREET
HERMANUS
Western Caps
7200
Posal Address PO BOX 1820
HERMAMNUS
Waestern Capa
200
Directors Information
Director 1 of 4 T
Firet himmes MARIUS JAKORUS
Surnamg HLEYNHANS
10 Nissihesr 6504015023083
Statug Actlve
Appaintmess Date 2009710716
Director Typa Director ﬁ
Membes Donbribution o

lrttp:.-'fmmr.ﬁ:a'u-:hvﬁ::rI:s.r.u.mﬁguphem:ari:hsitﬁSHthurks.u‘px?Tnkenﬂaﬂﬁﬂ}Scﬁ-.-- 08/122011
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Mamber She ]

Rpitentia ﬂ-ﬁ:‘m 14 INNESBROOKE VILLAGE
FERNELDOF ESTATE
HERMAMNLS
Wastern Capa
T

Pt Adldrens ™0 80X 1810
HERMANUS
Westorn Caps
Ta00

Obector 2 of 4

Firsl Msme MINETTE

Seamiama KLEYNHANS

ID Rumbar F103050000000

Status Active

Appointrent Duse 2008/10718

Drectar Type Dilrector

Meaniber Conir®edion ]

Pamber Sige (1]

Ragidpnbs dddress TOBIAS HAINYEHD STREET
SWAKOPMUND
NAMIBIA
- Flapis Sobect —
bl i)

Postal Addreos PO BOX 1810
HERMAMLIS
Western Cape
Jio0

Director Jaf ¢

First Name JEAN LAYINA

Surnasme KLEYNHANS

1D Murhber 4407100303085

St Active

&ppoinimert Dele 2011107119

Deremioe Type Director

Member Contribution 5]

Mgmrher Siie 4]

lagidmbisl Anarnss 23 CONTOUR ROAD
HERMANLUS
Western Cape
Fioo

Pomtal Aodresy FOBOX 736
HERMANUS
Wastern Cape
Fi08

Directar 4 of 4

First Rams JOHANMNES ADOLF

Smame KLEYNHANS

0 Wb 4303215026082

Stakis Deceasad

Eppointmens Dare 1988712113

Director Typs Directar

Memiber Contribution Q

Membar Sizgn a

fiashbeniisl Aidress I3 CONTOUR STHEET
HERMANUS
Western Caps
7200

Poretnd Address P D BOX 110
HERMANUS
‘Western Cape
T30

Autibars Information

dusditor 1 of 2 :

Addtor Wome DM ADAMS l'o/
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Page 3 of 4
Prafessian Cadn cA — I3
Prafeeesn Mymibar §39053
Stait Dats 2008710716
End Linte - 5 E
Eupiry Diate -
Bt TyDd diditor
Sighm Current
Tooferanos Wit .
Datalis Wahdrmen From Fuidic &
AT INGMPY_ND -
Rapstration Entry Date 2008/ 10/18
Forn Dedla (O Dass) 2005/18/18
Form Recofesd Date 2008/10/16
Eap Letter =
Dussire=ss Acirireny 26 HIGH STREET
HERMANUS
7200
Pogtal Address PO BOX 736
HERMANLUS
T 200
Auditer 2 of 2
Auator Name O M ACAMS
Frofession Codge Ci
Profession My 635053
Seart Date 1597 /03,18
End Dats 2009710/16
Expiry Dape =
hugitor Type hisfitar
Halus Hams Change
Reffrencd Numiter -
Detaits Wihdramr from i False
ACT_INT_MPY_ND 5P -
Regiarabion: Entry Date 15670316
Form Data {TM1 Dabe} 1957/01 /03
Form Recaved Dats 1997 /03736
Fin Ledter .
Bumunsin Address
Pastal Address PO DO 738
HERMANUS
200
Capitais Information
Capital Lof L
Capel Type AUTHORIZED ORDINARY
Mumer of Shaces o
Fani Value ]
Share Ambus R 1,00
Pravnium 0
Change History Information
History 1 of 14
Effective Dude of Chings 10180719
Changn Type Directors, Momber Change/Secretary/ Trust/Both Dir And Offics
Eescription =
Mistory 2af 14
Effecthw Dae of Changs 2009/11/08 i
Changn Type Pastal Address Changs ,-’/
Deeaterieinn P 080X 1810 HERMANUS 7200
History 3 of 14 /’ f
Effection Diiha of Changs 1006/11 fos
Dhagorintics 20 HOPE STREET HERMANLS 7200

hittp://www.searchworks.co.za/gophersearchsite/Search Woarks.aspy 7 Token=a80f05e5-.., 08/12/2011



SEATCT WOTKS Page 4 014 355

History 4 of 14 %
-
Effoctive Dmbe of Changs 200871018
Change Type Auditar ] hec Officr Change
_Desmriation 28 HIGH STREET HERMANUS 7200 P O BOX 738 HERMANUS 7200 STATUS ; CURRENT

Higtary & of 14

Effgcuve Dt &f Changs 20091016

Change Type Directors/Member Change/Secretary Trust/ Both Dir And Offica
Surname=HKLEYNHANS Full ForeNamei= MINETTE [d Mo= 7103050000000 Status :ACTIVEN atars

PR af Changy=NEW APPOINTMENT

Hipteey 6 of 14

Eftpciive Datg of Changa 2008,/10/16

Changs Tyne Birectors/Member Change/ Secratary/ Trust/Bath Dlr And Offfce

Dteriphian SurnamesKLEYNHANS Full ForeNnmes=MARIUS JAKOBLS 14 Mes 650411 B02 3083
Status ACTIVEMature of ChangesNEW APPOINTMENT

History 7 of 14

Effective Dubo of Change 2005710118

Chargs Typa Biractars/Membor Change/Secretary/ Trust/ Bath Dir And Gifice

5 " Surmames= KLEYNHANS Full FaraMames=J0MHANNES ADDLF I No=4303305028083
Status ACTIVENabire of Change=ADDRESS CHAMGE

Hiztory & of 14 A

Effective Déts of Changs 2001016

Charg e Type Audivor/ ko Officer Change )
O M ADAMSIE HIGH STREET HERMANLES 7200 P O B0X 738 HERMANUS TI00 STATUS : NAME

Desomtion CHANGE

History & of 14

Effective Date of Changs 0D9/10/16

Change Type Dérectars/Membaer Change/Secrotary/ Trust/Both Dir And Office

Deszription -

History 10 af 34

Elffpctive Dt of Change 009 FO4 f 14

hanga Type Directors/Mamber Changs/ Secretary, Trust/ Both Dir And Offics

Dpssription =

History 11 of 14

Efective Dsis of Changs 2008,/09/0%

Change Type Audibor f koo Officer Chanpe

Dascriptian Change Record Name: = [ M ADAMS Status: = Current

History 13 of 14

Effective Date of Change 2007 /0128

Chanrga Typs Paostal Address Changs

Description P O 80X 358 HERMANUS 7200

History 13 of 14

Effecthvs Dals of Change 200701 /2%

Chimga Typa Registerad Addross Changs

Destriphon 17 ARUM STREET INOUSTRIAL AREA HERMANLS 7200

History 14 of 14

Effpctive Dabte of Changs 1097 /0831

Changs Type Directors/ Member Change/Secretury/Trust/Bath Dir And Office

Cescrinbon -

The axa disobied above 3 pronided by our data supplers and 15 not diared by Searchioccs. Terms of Use are applicabis 15 this information
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M~

httpe/fwww.sesrchworks.co.za/gophersearchsite/SearchWorks.aspx T Token=aB0f05¢5-... 08/12/2011




AN
- 3J:

SearchWorks Report IOLL7 12708 OR:2d AM E
Raport Details
Sparch Dats: TOLLFLII/08 R34 AM
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Barosds DEDO0SOET1IIL
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Tracking Information
| Loogemens 2011711703 09:46:07
! |Link Batches 201111703 BH46:07
| Dma Preo 2011/11/03 10437102
Dot Prep 2011/11/03 10137123
hasign ta Esmines Lins | HI.I.[I.HH 0806333
-~ gty from . Esnrpines 2011411707 09104117
| s Examiner Level 3 HH!’W“ 181501 F
Assign o Exarminer Lewel 3 2011/11/08 10:51:49 ]
" AL Preg 2011711710 14:30:23
[ Ot af Desss Prep 2011711714 11:04:03
CINTO-EXECLITION 01L/1LFLS Q0947
Legetration iﬂuju-fll 10:048:51
| Numdering 2011711785 1005802
| Fimat Chect 2011711516 1508108
[Dats Captusing 2011/11/25 1413528
Parson Infarmation
Pergan 1 of L
Farson Name CORNERCADE FTY LTD
10 Kumber 198800445807
Proparty Information
Property 1of 1
Description Town: HERMANUS Erf: 102131 Pim: O
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18 February 2004

Rabeav Development Fecllitators
PO Box 6272

WELGEMOED

7530

ATTENTION: MR CW GREEN

Dear Mr Gresn

With referenca to your fax dated 17 February 2004 we would like to irform you
with a degree of anticipalion that we would be delighted and honoured to be part
of your proposed co-ardinated ssies taam,

We will be awalting further detalls regarding the process and are looking forward

to warking with you on this exciting project. Assuring you of our best possible
servica at all timas.

Yours in Property

MARIUS KLEYNHANS
VOELKLIP PROPERTIES

"

"Follow ths Euien Sige"
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rabcav P

Mr Marius Kleynhans

24 November 2004

Voelkiip Proporties
P QO Box B9
Hermanus

7200

Fax: 028 3123394

Cear Agents
FERNKLOOF ESTATE - HOME OF HEAMANUS GOLF

I's great to have you on board for the launch of this oxciting project — the response
hes been overwhalming.

First things first: Remuneration

The fes of R250,000 {exciuding VAT) per ﬁﬂﬂﬁ put torward earlier this year stil
stands. 50% of this fes will be paid on the Fobruary 2005 or 30 days after
tulfiiment of the suspensive condiions stated In the standard Offsr to Pu
whichaver ocours later. The balance of the fee wiil be paid on 31* July 2005 or
within 30 days after registration of transter of the 1007 piot, whichever occurs later,

We have had a vast numbsr of queries refating te the registration and seling process
particularly with regards to a purchaser having to regisiar and be present at the
launch when the saliing process takes place. Whiist we have made It possible for
potantial purchasers 1o appaint somacne by Power of Attomey to act on their behalf,
Jnmm&mmmmmmmﬁwhﬂmm. In these instances, we
would like 1o maks the st of local agents available o them in ordar that they may
maks arrangements directly with someons fram one of tha agencies to act on their

behalf. We trust you will bo willing to supply this service and we will ansure that the
necessary information |s available on the web sits.

We alse hava 1o bring to your attantion the now Municipal Finance Act applicable 1o
all Lecal Authorities that came into effect an 1 July 2004, In order to comply with this
Act, all Offers o Purchase will mnalnmnfuraparhdn”dwsim the date of

signalure by the purchaser. During this period any member of the publc who

payment of a 20% deposil. The first purchaser will then have 7 days after writtan
netification of the higher offer in which 1o match the higher amaur, falling which the
first offer will ba set aside and the deposit refundsd.

BABCAY Dewdingmen] Faolidimsm RANCAY Prsmiavmasl Facoilniais
B0 Wop £370 Wripsmuwd TERES PO Baw BoF Phemtiaad TEO1
Pl PO A LA A Eear SRRTE WIN AREE Foly GORE) 750 TORD Saw COZL) FES TRRE
ST T LS T L Esiniii (9hnrdabis pa

53€



To summarise the Involvemant of each Agancy we confirm the following duties and
respanslbiities:

1. Atention at all briefing and Information maeetings.
€. Field enguiries with respect 1o the devaiopmant
2. Notify your own data bass in respect of the developmant

4. Asslst Indhr{duaiuudmw{sntnparﬂcipatammﬂfmhutaraunamnm
personaily register and/or be presant during the selling process,

5. Man a registration table on site between 10800 and 1Sh00 an the 29" ang

30™ November 2004, and lor golf club members, batwean 0Sh00 and 12h00
on the 2™ Decembear 2004.

6. Assis! respectiva purchasers and members of the public at the launch on the
2™ December 2004 batween 05h00 and approximataly 20500,

7. Assist members of the public who registered to participats In the process to
submit Offers to Purchase during the 7 day window pericd. Thess Offers

must be forward o Clint Evans from our office to witness the documents and
Pprocess further.

8. Offer any other assistance as required to faciitate a smoath and efficient
salas process,

We have appointed Pam Golding as jead agent 10 assist in the co-ordination and
umwmmummmﬁaﬂmmdsammmamdhamwmwmﬂuwnwhmm
and Chris Immelman to act on our behalf.

Please do not hesitate 1o contact me should you require furiher clarity on any of tha
above ltems or any other issua relating 1o this devalopmanit,

We jook forward 1o a successiul launch and ance again thank you for your
participation and assistance.

Yours sincerely

ALA

,@? COLIN GREEN
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HERMANUS GOLF CLUB "

Pedestrian Access to the Hermanus Golf Course in terms of ROD Ref E17/212/3A paragraph 4.16.

|. the undersignad {"the disc holder”)
|dantity number (copy of ID documen! provided as proof)
of (address)

heraby request pedestrian access to the Hermanus Golf Course via pedestrian gate(s) #
and agree to be bound by the following conditions of access, which conditions | understand and consider to
be fair and reasonable:

1. The access disc shall at all times remain the properiy of the Hermanus Golf Club and any access via
this disc # shall b2 at the sole risk and responsibility of the disc holder

2. Upon becoming aware that the disc has bean lostUstolen/damaged, the disc holder shall Immediately

3

Inform the HGC manager, wharsupan the dise shall immeadiately be invalidated for access

. Should the disc holder require a replacement disc, it shall be |ssusd against payment of R100 by tha

dise haldar

The wetland areas are no go areas and may not be entered under any crcumstances. The watiands

may only be viewed from the demarcated boundarias thereaf.

5. Access lhrough the pedesirian gates to the Clubhouse must be via the designated and sign posted
link paths only

6. The Golf Course may be used for recreational walking or jopging only, avoiding tees, bunkers and
greens and should, for safety reasons, only be used outside of normal golfing hours (sarly moming
and late afterncon) when no golfing play is taking place or any golf players are visibie.

7. Mo pets are allowed anywhere on the Golf Club property.

8. The usa of bicycles, skateboards, rolier skates or any other similar items are strictly forbidden on
the Golf Club property

»

IMPORTANT NOTICE
DANGER OF INJURY TO PERSONS AND DAMAGE TO PROPERTY
You will be entering private property and the right of admission is at all times resenved.

Tha Hermanus Geolf Club and surrounds comprise an active golf course and resideniial estate (Femkloof
Estala) with ongolng construction on vacant properties. Therafora the presence anywhera on the Golf

Irse exposes persons and property (o damages caused by flying golf balls, golf and construction
vehicles, construction machinery and eguipment, falling trees, maintenance and mowing equipment,
hidden irrigation points, ditches and other activities normally associated with golfing and bullding
construction, and by entering the Golf Course or the Estate you accept these risks

INDEMNITY

| hereby confirm that | shall enter the Hermanus Golf Course and surrounds entirely at my own risk and in
doing g0, waive any ¢laims | may have against the Hermanus Golf Club and Indemnify the Hermanus Golf

Club against all and or any claims In respect of any harm, loss, damage or injury, including consequential
loss, of whatsoever nature, sustained by me or any of my Invitees, and minors under my or their supervision.

Access Disc # recelved at a cost of R100.00.
Signature: Cata:
Fefarence: C\Cocuments and Setfings\Marikilocal SettingsiTamporary Intemet Fiies'Content GullookiNEFEIAU ity revissd

= Disc.docx
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MINUTES OF THE MEETING HELD BETWEEN REPRESENTATIVES FROM
RABCAV AND THE HERMANUS GOLF CL.UB DEVELOPMENT COMMITTEE
AT FANCOURT ON TUESDAY 11 NOVEMBER 2003

PRESENT: J. & Kleynhans (Chatrman)
A G, Runke| (Ciub President)
L Pansegrouw
J. Reynel (Vice Captain)
H. A, de Elerk
A. Simpson
B, Cain
L. Viljoen (Rabeav)
. Green

L WELCOME

Mr, Rabie welcomed all to the meeting and expressed his excitement with the
whole project. He said that they would like to see a very special golf estate, o
the benefir of all the paries, established m Hermanmus.

p B CONDITIONS OF APPROVAL -
PLANNING & ENVIRONMENTAL

Mr. Vilioen started by addressing Mr. Kleynhans' concern with the fact thar
the Club does not 1o date have any official approval, in writing, from either the
Council or the facilitators, Mr. Viljoen presented documentation approving the
development to the meeting, both from an environmental and development
planning side with the following conditions:

-  Addivonal water source to be identified and
approved by Council. Council is in the process of
formulating this report. _

- The fence that is to be erected around the cowrse
must be a see-through fence.

- Agcess 1o the wetlands must be given to the public.
- A maximum of 20 Golf Lodges can be built, single

mﬁ:mhr% ﬁ}-—



- A Trust Fund 1o be esublished, where a % of the
income derived from the golf lodges ame to be
allocated for upprade and maintemance of the
wetland areas.

M. Viljoen said that the council are in the process of affirming the
development plan, which they should have ready within the next two to three
weeks. A plan as approved by Council was presented 1o all present showing the
layout of the course and the nine different precinces of development on and
around the course. All high-density housing has been removed and the total
development reduced from 670 10 approximately 350 properties. M. Vilioen
said that 2 fence would be built right around the Estars, some skm of fence.
He went on 1o say that they would look at a stmitar fence to that of Fancourt
or Steenburg, with bock pillis and palisade metal fencng. The existng
homeowners in the Hermanus Heights o be approached individually, 1o
armnge fencing of their propemes.

MUNICIPALITY/RABCAY

M. Viljoen said that their responsibility to council & to add maximum vahe w
- the hand, which the golf course forms the anchor of.

He said that the Development Commurtee must realize thar the Golf Course
development was odgimally designed to be a 9-hole development, but with
persuasion from the club was changed to a 27-hole course. This change
resulted in a 60-70% Increase in coutse CONSERICTION

Mr, Viljoen went on 1o say that the Council and the Club must see the whole
package as 4 win-win situation. He was concemned that ths Council would see
the high cost of buillding the course as unnecessary spending of the
Community’s money. The Council therefore must be made aware of the reason
why the construction of a 27-hole course, at a standard as high as envisaged, is
vital 1o the success of the project.

GOLF CLUB APPROVAL PROCESS

Mr. Viljoen asked Mr. Kleynhans to expand on the mad forward as far as the

= 55¢
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Mr. Kleynhans said thar a Special General Meering stll has 1o be scheduled
with the Hermanus Golf Club members to approve the development. He said
that should RABCAY stll want 1o hunch the project on the 12 of December
& previowsly discussed then a Special General Meeting would have to be
scheduled for the 11* of December and notifications for the meeting will have
10 be sent out by the 25" of November 2003, He said thar this would resul in
an extremely tight schedule. Mr. Rabie said thar at this stage & # their intention
to have an swareness campaign during December with the official hunch
being planned for middls Febroary 2003,

Mr. Kleynhans said that the best way forward would be for the Development
Commurtes and the facilitaror 1o reach 2 Memorandum of understanding with
a few conditions that would have to be met before the project can ger
underway. The members can therefors vote in favor of the development
subject to some conditions that have to be met. The members from RABCAV
agreed thar this would be 3 favomble solution.

GOLF COURSE

&)  Lavoul

Mr. Green said that the layout of the course has not changed from the last layout
the Golf Club had received.

b) Specification

Mr. Green said that & total of 18 new greens would be constructed (15 pow greens,
2 puiting greens, [ chipping green), Mr. Kleynhans said that he felt that in the
interest of the course all 27 greens must be the same and therefore require the
reconstruction of the remadning 12 old greens. Mr. Rabic agreed and said that this
must and will be done. Mr. Viljoet said that the type of greens built can have a
serious impact on cost and should be considered in order (o be sble to redo all the
greens, He said that in consultation with Mr. Matkovich they said that they would
recommend the possibility of constructing California University Specified greens
rather then USPGA specified greens. He said that the USPGA specified greens
sand is not readily available and will have to be imported from elsewhere in South
Africs, and even then the guality of the sand is not comect. Mr. Rabie said that the
green would be of the same construction as the 14 green at Steenberg. Mr. Viljven
said that the saving in cost could be between R18 000 and R40 000 per green
should enough of the right soil be available. He said that Mz, Matkovich will have
soil samples taken and will report back to them within the next two w

i <~
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¢) Progmum
Mr. Viljoen said that Mr. Matkovich could start in February 2004 and hand over

the course end of November 2004, Mr. Viljoen said that there was pressure put
ofite Mr. Matkovich that there will be |8 holes playable al all times during the
development, he zaid that this would be possible, but there would be 2 to 4
temporary greens. Mr. Cain mised concern that they will be able to complete the
course in the said time period. Mr. Viljoen said that Mr, Matkovich will be able 1o
supply us with a time schedule for the duration of the course development, but will
have to confinn whether it still applies when re-doing all 27 greens. Mr. Kleynhans
reminded Mr. Viljoen that he (Mr. Viljoen) on two separate occasions, toid the
members that there will be 18 playable holes at all times, Mr. Viljoen said that in
tight of the development &3 far 2s all 27 greens being done is concerned, we should
mest with Mr, Matkovich to discuss the matter further.

d) Design & Construction

Mr. Rabie said they would get plans of the course plus all the other information to
all present as soon as possible after the meeting, including the rezoning details for
the entire development and the new picce next to the Clubhouse. Mr. Kleynhans
eaked RABCAY 10 consider the oprion of registering servitude for the course
instead of the traditional lease agreement. They said they would investipate and
report back 10 the Committee.

Mr. Viljoen supgested to Commities that & lump sum figure be agreed on for the
Construction and growing in of the course and Mr, Matkovich 10 contract to the
Club rather thon RABCAY. RABCAV will pay the Chib and in tum the Club will
pay Mr. Matkovick The reasons he gave were (hat the Clob could benefit by
possibly changing certain design features or construction details, could free money
for other aress and it will also cut out the Club having to come to RABCAY who
then has to go to Mr. Matkovich. He felt that the Club dealing directly with Mr.
Metkovich would make things run a lot smoother. Mr. Kleynhans said the
Committes would consider this.

Mr. Simpson expressed his concern that after construction of the course has been
completed the eivil works going on néxt (o the course could damage work already
done on the Course and wanted to know who would be in charge of all these
works? Mr. Green said that RABCAV would be responsible for the civil works
contractors, but said that this project is unique, because all the precincts are
aeccessible from the outside, therefore machinery will not have to travel over the
COMrseE,

35¢



8) Grow-ig
Hermanis Golf Club will be responaible for the growing in of the courss afier
construction under the supervision of Mr. Matkowich, which they will be
compensated for,
f) Implements
Mr. Viljoen road through the list of machinery required by the Club for
maintenance on the course. He asked the Committee to obtain prices as soon as
possible.
g) Club wish ligt
Mr. Kleynham Hsted the following items to be considered by RABCAV &s tlems
the Club would liks to see addressed:

- All the greens must be of the same standard

- Cart paths on the course must be established and uniform

- Extension to equipment storage facility as required 10 accommaodate

additional equipment.

- Driving range to be looked at in terms of length.

-  Golf Cart Storage will not be sufficient to stors additional carts

- Trees 1o be planted and lapdscaping to be done on the Couorse

- Pumping of water should water not come from the dam
Mr. Kleynhans asked whether the water pipeline will still be built and whether the
Club will pet water from the dam and only after the dam is empty get from the
pipeline. Mr. Viljoen said that the Club would receive water from the dam, which
will be supplemented by water from the pipsiine should the dam ron dry,
In order to get an indication of the quality of the course; Mr, Kleynhans asked if
Boshenmeer Golf Estate was scored 10 out of ten, where would RABCAV see
Hermanus. The reply from Mr. Rabie was that they see Hermanus as & 10 out of 10,
on par with Boshenmesr. Mr. Kleynhars stressed that any decisions regarding the
development can only come from the development committee and any questions
must be dirested 1o the Geneml Manager,

MENMBERSHIP

Mr, Viljoen said that after discussions between the partners they have come to
the conclusion that they need to increase the amount of membership to equal
the amount of properdes (350). They felt thar people buying on the estate
would insist on being members and therefore they would have to

fi
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membership with every property. Mr. Rabie made a suggestion that the
Communtze considers maybe giving a2 mixture of different membershin: to
differsnt bomeowners. Issues ke whether the membership & smached w 2
person o property and how many memberships are avaiible for chalers are
still to be discussed. Mr. Kleynhans asked for the amount of plots bordering
the course w be forwarded to Committee for the Commutee 1o consider the

TEquEst,

TRAFFIC: ACCESS AND ENTRANCE TO PARKING AREA

Mr. Viljoen said thar they are currendy in the process of looking at the
feastbility of where an entrance and an exit could be established 10 allow for
better flow and access control to and from the Club, The Comminee
indicated that in their opinion the snrance should be opposite Berg & See
with the exit where the entrance I now.

PARKING AREA UPGRADE

M. Viljoen indicaed thar the car park due to it's current smte and the poar
first impression it creates is 2 prionty. The parking area must be done as soon
as possible. The Committee agreed.

MARKETING

M. Viljoen said that they would like tw start with an awareness campaign a
the Qub during Decomber 2003, They would like to ersct an information
ioosk next o the Clubhouse on the halfway bouse side and one in the
emtrance to the Club, The purpose of this i to gather names of interested
buyess and in order 1o invite them to the lunch middle February. Mr. Viljoen
said that this way members could be given prionty by inviting those members
who indicated that they are interested fise.

M. Kleynhans said that it would be advisable to first get members approval
for the project before having the awareness campaign. He said thas the

#y

Committee would report back 1o RABCAV regarding the position;
. W\
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Mr. Green said that the phasing of the different precincts are sull w be
finalized. Mr. Rabie said that the plots would range between R450 000 and
R1000 000 ‘and the price of a golf lodge in the region of R2 400 000. The
lodges will be sold w end users and mvestors and will be run similar 1o the
Fancourt scenario, where golfers can rent accommodation and services. Mr.,
Kleynhans ‘said that during eaier negotiarions the club were promised 5
Chalets next to the clubhouse, which according to their pricing i worth R12
000 000, Mr. Kleynhans went on to say that the club i in principal not
particulardy interested in these lodges. He said that it would be far more
beneficial to the club if moneys to the vahue of the golf lodges were allocated
to the improvement of the cowrse, which & the club’s primary source of
income. Mr. Rabie acknowisdged the request.

Mr. Green said thar the precincts would in all probabilicy be managed by
having 9 different homeowners associations, which report to a main
homeowners association. Mr. Green went on to say that the building
restrictions and style would be mads available at 2 bter stage. Mr. Cain said
that we must make sure that the houses are far enough from the fairemays. Mr,
Green said that the fayout only allows for houses on one side of the fairway,
similardy to the Hermanus Heights houses bordening the course.

1.

GEMNERAL

Mr. Kleynhans thanked the members from RABCAV for their generosity and
positive attitude and re-merated that the project must be 2 win-win situation
for all mvolved. Mr. Rabie thanked the Committes for coming and said that

he i hugely optimistic about the project and felt that it will only enhance the.

Club and Hermanus,

11.

CLOSE OF MEETING
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RECORD OF THE MEETING HELD WITH THE HERMANUS GOLF CLUB |
DEVELOPMENT COMMITTEE AT FANCOURT

ON 11 NOVEMBER 2003

BRESENT: REPRESENTING: EAX NO: E-MAIL:
Leslia Viljoan (LV) Rabcav 021 8134538 caveor@iafrica.com
John Rabie (JR) Rabcav 021 762 7025 Johnr@rabie.co.za
Gl Green (CGE) Rabcav 021 762 7025 coling@rabie.co.za
Brian Cain (BC) Hermanus Golf Club 028-312 3423
lan Pansegrouw  (IF) Hermanus Golf Club 028-314 0387 imp@Eitec.co.za
Alex Simpson (AS) Hermanus Golf Club 021-875 3285
Harry White (HW) Harmanus Golf Club 028-312 2333 hary@hge.coza
Tonl de Klerk (TdK) Harmanus Golf Club 028-312 2185 tdeklerk@attorneys.law.za
annes ns (JK) Hermanus Golf Club 028-312 1262 noragemi@hermanus.co.za
Ijnﬁn Fia'gmil (JRI) Hermanus Golf Club 028-312 4074
' Tony Runkel (TR) Hermanus Golf Club 028-312 1845
1.0 WELCOME
1.1 JR welcomed everyone and stated that the Intention of the meeting was to brigf the committes

2.0
2.1

d

members on all aspects relating to proposed development This would equip the committes
members with all relevant information in arder that they were able to report back to their members

JR handed over to LY,

CONDITIONS OF APPROVAL — PLANNING AND ENVIRONMENTAL

LV confirmed that the official planning and environmental approvals for the development had been

approved.

It was stated that some of the conditions of approval ware applicable to the club. These included:

* Water programme 1o be provided
LV stated that the relevant studies had been complated and the information was at hand but
needed to be ratified by the Council.

Fance around the goif course

it was confirmed that the entire golf course and estate would be fenced using a combination
of solid wall with palisade infill panels, and palisade only sections. The palisade fence would
genarally be used where the estats interfaced with existing residential properties.

Public access fo the estate:

This condition of approval required public access to be provided subject to the managemeant

rules of tha golf club. An example of where this had successtully been incorporated was at
the Beliville golf coursa

Site Development Plan to be provided.

LY confirmed that the Council Mayoral Committee had accepled that the approved plan was

the Site Development Plan,

This interpretation still nesdad to be firmed up with the

W
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authorities

*  Mumber of opportunities
LV stated that 890 opportunities had been approved but due to a change in market demand
8 maximum of 450 were anlicipated. The curent developmant proposals Included
approsimately 380 opportunifies,

* Fencing around the outer parimater,
LV confirmed that the antire estate would be fenced / walled and controlled entrances would
be provided to each development parcel [l.was.recorded.thal thers would possibly ba no
fencing..in_front. of the properties in Hermanus Heights which had.goll course access.
However, consansus would need to be reached with all residents to ensure that their front
boundaries were secura.

« Golf lodges
It was recorded that the approval aliowed a maximum of 20 singie storsy golf lodges of
250m2 sach

MUNICIPALITY / RABCAV OBLIGATIONS

LV confirmed that Rabcav's appointment was to add maximum value to the Council's land holdings.
It was stated that the golf course formed the anchor to the davelopment and that the developmant
opportunities created significant benefits for the golf club. It was noted that the initial concept
Inciuded the creation of a sateliite 8 holes but this had been amended to include three loops starting
and returning at the clubhouse. This resulted in = significant increase in costs which did not yat have
the support of the Local Authority, LV cautioned the way in which the proposal was packaged to the
Council and stated that |t should be a win-wan situation.

GOLF CLUB APPROVAL PROCESS

HEK stated that at this point In time the members had many unanswered questions. The deveicpment
cammittes would need to have as much Information as possible and that the notice of the Spacial
General Meeting would need to go out 17 days in advance of the meeting. This meant that notices
would nead to be posted on 25 November In order for the SGM to take place on 11 December. The
awareness campaign could then proceed from 12 Decamber

HK suggested thal & memorandum of understanding be agreed between Rabcav and the golf club
which wolld record the objectives and conditions to be fulfilied.

GOLF COURSE

The layeut was briefly discussed and i was confirmed that current layout included three returning
nines which involved additional modifications to the existing course.

specification

The differant specifications for the greens were discussed. |t was stated that according to the golf
course designers. Matkovich and Hayes, the material on site was suitabie for California spec greens
and that this specification was more than adequate for the golf course. |t was agreed that all 27
greens should be of the same specification. .

Programme

LV stated that the marketing period would be shorter than originally anticipated and it was falt that |t
would be possible to do the entire development in one go. Matkovich and Hayes had confirmed that
during the construction period 18 holes would be playabla but this would entall somea inconvenisnce
and possibly some temporary gresns.

e
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54  Grow-in
It was confirmed that the grow-in would be handied by the club under the suparvision of Matkovich
and Hayes.
55  Budget

LV confinned that a budgat had bean prepared by Matkovich and Hayes and this was in the process
of being firmed up. LV proposed that once the total scope of the work and budpet had besn agreed,
Matkovich and Hayes should be appeinted by the cliub to camy out the work. This would put the club
in control of the finances and the work to ba camied out and would eliminate the problems associated
with Rabcav being an Intermediary.

56 Implements
It was confirmed that the fist of implements was still the same. It was requestad that this list be
priced,

57  Clubwish list
The club wish list included the following;
All greans ba the same standard
Can paths be constructed
Parking area ba extendsed and formalisad
Entrance be upgraded and gates provided
Implements be provided and storage facilities for additional caris be provided

58  After some discussion It was agreed that the objective was 1o create a golf coursa and estate
comparabie (o Beschenmeer Golf Estate.

58 It was confirmed that the club would take title 1o the land occupled by the current club house as well

as the extension which had been negotiated by Rabcav. HK requested whather it would be possible
to obtain maore land on the other side of the current erf,

510 HK suggested that instead of extending the lsasa for tha golf club 2 sarvitude be registered over the
course. |t was agreed that this would need to be investigated and a legal opinion obtained.

§.11 Club membership
HK stated that originally 150 memberships had been agreed. LV stated that after further
Investigations and additional marketing research it had bean concluded that memberships needed to
be made available 1o all buyers in the estate. In this regard it was noted that where existing
members bought properties they would not require new memberships, The club would need to look
at the existing constitution and consider this request. Rabcav to confirm the number of memberships
required,

512 Access and Exit to the Club
It was confirmed that separate access and exit to the golf club had been |ooked at and that the
resolution of the traffic issues was a requirement of the planning approval

513 Parking upgrade area
It was confirmed that the existing parking area would be expanded and formalised.

E.0 MARKETING

51 LV confirmed that it would be desirable to have an awareness campaign over the December pariod
subject to approval by the members

82 It was stated tha! a sales and information cabin would be required and it was proposed thal a
temporary structura be erected adjacant to the clubhouse where the erf was lo be extandad, ?

"
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83 LV siated that in order to reduce the risk of the development a number of pre-sales would ba
required. The intention was to give members a first opportunity subject to statutory reguirements
and Municipal ordinanca, HW confirmed that 1300 notices had been sent out to tha goll club
members anquiring whether they were interested in purchasing a plot.

64 It was confirmed that the intenbion was to seli off & pre-approved price list but that no prices had yel
bean agread.

7.0  PHASING

71 CG stated that some of the development parcels would require more infrastructure and that thess

would form the later phases to the development. The first phages requiring less infrastructurs wers
Precinois 1. 2, 3, 4 and 5.

8.0 GENERAL

81 It was confirmed that architectural guidelines would be formulated 1o control the aesthetics of the
homes and that 8 homeowners' association would be formed to which each property owner wauld
belong.

8.2  The golf lodges were briefly discussed and It was confirmad that the intention was to sall thess
properties to end-users for the purpose of creating servicad apartments possibly managed oy a2
singie entity. The number of memberships for the goif lodges would need to be established.

83 I was confimed that Rabcav would asses the wish list and try and accommodate as much as
o3 possible and thal a previous proposal whersby the club would participate in the lodges in some way
would fall away.

84  The extent of the proposad tree planting on the new part of the golf course was discussed, Rabcav
to confirm the extent of the proposed tree planting with Matkovich and Hayes.

B.S5  HK stated that the club would still want to draw its water from the existing dam subject to capacity
and thereafter treated affluent would be used.

B5 It was confirmed that the way forward would be for Rabcay to finalise & proposal together with a
specification and budget and then to sit down with Matkovich and Hayes and the club to agree on the
various componants.

5.0 CLOSURE OF MEETINGS

€1  With nothing further to discuss LV thanked the committes members for their time and input and the
positive spirit in which the discussions had taken place.
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8 June SRR 2008
The Mayor

Overstrand Municipality

Magnoiia Stroet
HERMANUS

MEMORANDUM OF AGREEMENT : OVERSTRAND MUNICIPALITY | FEMPOA :
FENCING FERNKLOOF ESTATE

At a meeting of the trustees of the Farnkioof Estate Master Property Owners'
Assoclation ("FEMPOA" held on 30 May 2009 It was unanimously decided that the
FEMPOA would not to enter into any agreement with the Overstrand Munigipality
("OM"} In terms of which the FEMPOA, would take over the obligations of the OM

regarding the complation of tha fencing of the Fernkloof Estata and the premises of
the Hermanus Golf Club.

At the aforesaid trustes meeting it was decided that the OM be placed on terms
regarding the obligation of tha OM to cemplete the aforesaid fencing,

Life-Wire have advised that it is possible to complete the aforesaid fencing on or
before 30 September 2009,

Accordingly and in terms of the decision taken at the aforesaid frustee meeting the
OM is hereby glven netice that the OM must complete the aforesald fencing by 30
September 2009, falling which the mambers of the FEMPOA shall be antitied to take
legal steps sgainst the OM for the obtaining of a court order to compel the OM to
complete the aforesaid fencing. Should the latler be necessary, the OM will be haid

lizbie for the cost of such legal action on the highest possible scale andg this jettsr will
inter alia be used in support of the latter,

Yours faithfully

R..lé a E L1
IA KRIGE

CHAIRMAN

FERNKLOOF ESTATE MASTER FROPERTY OWNERS' ASSOCIATION

ARNZD
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IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TOWN)

CASE NUMBER: 12755/11

In the matter betwesan;

MARIUS KLEYNHANS First Appiicant
In his capacity as Trustee lor the time
being of the Kleynhans Family Trust

HEATHER KLEYNHANS Second Applicant
In her capacity as Trustee for the time
being of the Kleynhans Family Trust

CORNERCADE (PTY) LTD Third Applicant
SHIRLEY MILLICENT KOSTER Fourth Applicant
TIELMAN NIEUWOUDT AGGENBACH Fifth Applicant
and

OVERSTRAND MUNICIPALITY Respondent

CONFIRMING AFFIDAVIT

I, the undersigned,

ROYDON NIELS PYBUS

do hareby make oath and state as follows:

<7

-+
4
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| am an adull male refired businessman of 88 Femkioof Drive,
Hemmanus. | am also the current Club Captain of the Hermanus Golf

Club

| have bean a member of the Hermanus Golf Club for the past 25 or so
years, The property on which | reside (formally known as Erf 5828) was
acquired by the Pybus Family Trust on 12 May 1987 and | have been

living there for the past § years.

As an active member of the Hermanus Golf Club and resident of
Hermanus Heights | have had at all relevant times, since the early
planning phases, maintained a keen interest in the Femkloof Estate

davelopment.

| refer to the answering affidavit deposed to in this matter by ALFRED
RIAAN KUCHAR, which | have read, and with the contents of which |
agree. | specifically confirm that what is said therein in relation to me (in
paragraph 63.12 therecf), the establishment of the Femkloof Estate
and the security arrangements that are in place at the main entrance 1o

the Hermanus Golf Club (in paragraph 63.1 thareof) is true and correct,

Without derogating from the generality of my aforesaid confirmation |,

In particular wish to state that:

51. | am in agreement with the correctness of the facts analysis in
paragraph 5 of the affidavit in relation to the direct and

substantial interes! which the individual ownars of the erven

5377



2.2

5.3.

5.4.

5.8.

5.6.

3 T et

which the Applicants seek fo fence out, has in the outcome of

this litigation:

the propernty of the Pybus Family Trust, like the other affected
properies in Hermanus Heights and in the Main Road area, was
historically not fenced off and at all relevant times enjoyed golf

course access and frontage;

the sugpestion, during the initial stages of the planning phase,
thal the entire golf course should be fenced in was seriously

opposed by owners of existing surrounding properties;

as is also borne out by the notes that appear on the Boundary
Structures Key Plan, Annexure “ARK7", by December 2004
(when the agresments of sale peraining to the Femkloof Estate
proparties were signed by prospective purchasers) it was public
knowledge that it had In the interim besn resolved that the
properties which are described by Mr. Kuchar as "the Hermanus
Heights and Main Road properties™ were not going to be fanced

off;

| personally attended the sale - and purchased one of the

properiies on offer - and confirm that & copy of the plan itself

was on display at the venue where the sale took place;

in order to render golf course access from the outside secure,

the owners of the Hermanus Heights and Main Road properties

R4



Dl

2.8.

§.9.

were individually required to fence or secure their properties on
the street- and lateral sides to the satisfaction of the Respondent

and the devaloper on its bahali;

the individual hame ownars (myself included) duly compiied by
improving thelr respective properties io the satistaction of the

Respondeant;

the fencing lssue became acrimonious during or about the
course of 2008 and caused a rift betwean members of the

Harmanus Golf Club;

despite sattlement negotiations which Ihvolved the Respondent,
the Hermanus Golf Club, the wvarious property owners
associations. as represented by the Femkloof Estate Master
Property Ownars Association, the Hermanus Heights property
owners and the Main Road property owners, the issues could

not be resolved.

ROYDON PYBUS

Sworn to and signed in my presence at ‘L}IE#-.-- Py on this
E+ b day of December 2011 by the depanent who declared that he:

(&)

(b

knows and understands the contents of this affidavit,
has no objection to the taking of the prescribed oath;



(c) considers the oath to be binding on his conscience:; o 53!

and ultered the words: "/ swear fhat the contents of this declaration are trus,

//f/f Za

EDMM1EEEDMER OF DATHS

win JH. ODosthurizen
am CA (BA)
nrmssmnnr of Oaths
o College /P, 0. Box 113
s, 7200

Almero J.H. Dosthuizen
B.Com CA (SA)
Commissloner of Oaths

9 On College / P. 0. Box 115
Hermanus, 7200



IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TOWN)]

CASE NUMBER: 12755/11

In the matter betwean

MARIUS KLEYNHANS First Applicant
In his capacity as Trustee for the time
being of the Kleynhans Family Trust

HEATHER KLEYNHANS Second Applicant
In her capacity as Trustee for the time
being of the Kleynhans Family Trust

CORNERCADE (PTY) LTD Third Applicant
SHIRLEY MILLICENT KOSTER Fourth Applicant
TIELMAN NIEUWOUDT AGGENBACH Fifth Applicant
and

OVERSTRAND MUNICIPALITY Raspondent

— —— e —— e —— e - —
CONFIRMING DECLARATION

|, the undersigned,

MAGARETHA LOUISA CHRISTINA CHIN

do hereby solemnly declare;

33
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1, | am an attemey and director of the firm Chin Incorporated, with offices - 53

at MQ House, 6 Dirkie Uys Street, Hermanus, acting herein on behaif

of the Respondent.

2. | have read the answering affidavit of Alfred Riaan Kuchar ang confirm

its correctness in all respects where referanca Is made to ma.

MAGARETHA LOUISA CHRISTINA CHIN

Solemnly deciared and signed In my presence al h( Elavdo inf an
this 7 Li~ day of December 2011 by the deponent who declared that she:

(@)  knows and understands the contents of this declaration:
(b}  chjects to taking the prescribed oath; and
(¢) considers the declaration to be binding on her conscience,

&
/! Bnwesicwen or onrvs

Almero J.H. Qosthulzen
B.Com CA (SA)
Commissioner of Qaths

9 On College / P, O, Box 115
Hermanus, 7200




BOX 135
IN THE HIGH COURT OF SOUTH AFRICA

WESTERN CAPE HIGH COURT, CAPE TOWN

~ B

CASE NUMBER ; 12755/2011

in the apppfication of |

MARIUS KLEYNHANS 1= APPLICANT

In his capacily as Trustae for tha lime being of

The Kleynhans Family Trus! '

HEATHER KLEYNHANS 204 APPLICANT

In bar capacily as Trustes & the time being of

The Kleynhans Familly Tryst

CORNERCADE (PTY}LTD 3t APPLICANT

SHIRLEY MILLICENT KOSTER 4 APPLICANT

TIELMAN NIEUWOUDT AGENBAG S APPLICANT

and

OVERSTRAND MUNICIPALITY RESPONDENT
FILING NCTICE

DOCUMENT FILED ; Confirming Affidavit of Calin Green

Oated at Cape Town this 14th day of DECEMBER 2011

VaNDEREPUY

P C Neathhng

2% 418 385
padangivwiniee cors
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MICHAEL RANGE & ASS
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IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TOWN)

LCASE NUMBER: 12753M14

In the matter betwean:

MARIUS KLEYNHANS First Applicant
In his capacity as Trustea for the lime
being of the Kleynhans Family Trust

HEATHER KLEYNHANS Second Applicant
in her capacity as Trustes for the time
being of the Kleynhans Family Trus

CORNERCADE (PTY) LTD Third Apglicant
SHIRLEY MILLICENT KOSTER Fourth Applicant
TIELMAN NIEUWOUDT AGGENBACH Fifth Applicant
and

OVERSTRAND MUNICIPALITY Respondant

%

CONFIRMING AFFIDAVIT

m

|, the undersigned,

COLIN GREEN

do hereby make oath and say that:

N\ 4

)
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I am an adult male businessman and director of Rabie Property Group
(Pty) Ltd, of Suite G18, Colosseum, Century Way, Century City, Cape

Town

The facts contained in this affidavit are true and correct and are within

my personal knowledge.

During the years 2000 to approximataly June 2011 | was the duly
appainted Development Manager of Rabcav Joint Venture (hereinafter
‘Rabeay') for the development of the residential estate known as the
Farnkloof Estate, which was carried out by Rabeav for and on behalf of
the Respondent. Throughout this period | was intimately fhvolved In all
the phases of the development (from the initial planning stages right
through to the eventual markeling and physical implemantation of the

development itself),

I"have read the answaring affidavit deposed to by Alfred Riaan Kuchar
on behalf of the Respondent and confirm the comecinesss thersof
insofar as it makes referance to me and Rabcav and relatss to all the
various aspecis of the Fernkioof Estate development and in particular

also, the fencing issues, alludad to therein,

COLIN GREEN

)

o
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Swormn to and signed in my presence at CAPE TOWN on this | Z day of
DECEMBER 2011 by the deponent who declared that he:

(a) knows and understands the cantents of this affidawit;
(b) fizs no objection to the taking of the preseribad cath,
{c} considars the oath to be binding on his conscience:

and ultered the words: "/ swaar that the-conlants of this affidavil are trus, so help me
God.”

,r'
T8 cnmu f %ER'EF'EFTTHE

CHARMAINE TRUTER
_ ADMITTED ATTORNEY
COMMISSIONER OF OATHS
SUITE G 18 THE COLOSSEUM
CENTURY WAY
CENTLIFY CITY T446
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IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE RIGH COURT, CAPE TOWN)

CASE NO:42755/2011
in the matter betwasn:

MARIUS JAKOBUS KLEYNHANS FIRST APPLICANT
in his capacity as Trustes for the
time being of The Kleynhans Famlly Trust

and
HEATHER KLEYNHANS
in her capacity as Trustee for the
time being of the Kleynhans Family Trust SECOND APPLICANT
CORNERCADE (PTY) LTD THIRD APPLICANT
SHIRLEY MILLICENT KOSTER FOURTH APPLICANT
TIELMAN NIEUWOUDT AGENBAG FIFTH APPLICANT
AND
OVERSTRAND MUNICIPALITY | w -E‘": ___,. ""—"'-_Fr PDNDEHT

\. o 0% 76 |

u‘ﬂi—» !I
Il __...r‘-'l'*r'_.--'-l.
il L

|| o b T - F - I.
NOTICE INTENS OF RULE 35p44—
it ——

KINDLY TAKE NOTICE THAT the Applicant, for purposes of filing a replying
affidavit. require the Respondent to make available for inspection within 3 (five) days
the following documentation which are relevant 1o a r‘s_asunable anticipated issue in

the application, and allow & copy to be mads thereof, namely:

L

L)



. The Resolution by the Respondent to authorse Mr. A R Kuchar to depose to
an opposing affidavil on behalf of the Respondert, 2s iz refarred lo in

paragraph 1 of the opposing affidavit.

. The agresment between "Rabcav Joint Venture™ and the Respondent to
develop the Hermanus Golf Estate on behall of the Respondent, as is refered

1o in paragraph 5.1 of the opposing affidavit by the Respondent.

. The council resolution to rebrand the * Hermanus Golf Estate” after approval
to the name “Fembkioof Estate”, as iz referred to in paragraph 5.1 of the
opposing affidavit.

. The lzase agreament in place with the Hermanus Golf Club until 8 December
2006, a5 is raferred 1o in paragraph 5.2 of the opposing affidavit.

. The original Deed of Servitudes registared In favour of the Respondent In
terms of the lease agreement in place with the Hermanus Golf Club until &

Decembear 2008, as is referred 1o In paragraph 5.2 of the opposing affidavil.

. The Deed of Sale between the Respondent and the Hermanus Golf Club, as

is refarred to in paragraph 5.2 of the oppaosing affidavit.

. The Annexures and Schedules referred to and attached to the Deed of Sala
batween the Respondent and the Hermanus Golf Club, as is referred 1o in

paragraph 5.2 of the opposing affidavit.

=
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8. A disgram of the Remalnder Erf 9235, Hermanus as was registered in the
name of the Hermanus Goll Club on 22 May 2007, as Is referred to In

paragraph 5.2 of the opposing aifidavit.

9, The Environmental Management Plan or "EMP" as is raferred to in Condition

16 of the Annexure marked "ARK10" and referred to in paragraph 22 of the

opposing afiidavil.

10, The Ervironmental Audit Report as Is referred to in Condition 17 of the
Annexurs marked "ARK10" and referred to In paragraph 22 of the opposing
affidavit.

11.The council resolution of the Respondent on the detailed investigation
regarding accass to the golf course and its findings, as Is provided for in
Condition 4.7.5 of tha Annexure marked “ARK11" and referred 1o in paragraph
22 of the opposing affidavit.

12 The coundll resolution regarding the establishment of the Trust fund and the
annual percentage payment as Is provided for in Conditian 4.13 of tha
Annexure marked “ARK11" and as Is referred to In paragraph 22 of the
opposing affidavil.



15 Copy of all environmental audits of the wetlands as Is provided for in

Condition 4.14 of the Annexurs marked "ARK11" and as Is refamsd 1o in

paragraph 22 of the opposing affidavil.

14. Minutes of the meetings where the Hermanus Heritage Committes approved
the "Boundary Structures Key Plan” marked as annexure "ARKT" and as is

referred to in paragraph 37 of the opposing affidavil.

15. Copy of the marketing material, which containg the plan of the Annexure,

marked “ARK7" and as is referrad o in paragraph 40 of the opposing affidavit.

16. Copy of the agreement concluded betwesn the Respondent and property
owners in terms of which “the existing property owners thal previously
enjoyed opan frontage onto the golf course land should be accommodated
and that no fence wauld be erected on the boundary batween their properties
and the golf course land..." as is referred to In paragraph 36 and 15 of the
opposing affidavit,

17.The council resolution where it was resolved that "the existing propeafty
owners that previously enjoyad open frontage onto the golf course land...
should be accommodated and that no fence would be erected on the
boundary between their properties and the golf course land...” as is raferred

' io in paragraph 36 and 15 of the opposing affidavit.

371



18 The council resolution where the Respondent accepted the "Boundary
Structures Key Plan”, marked as annexure "ARKY", during or about August
2004 and as Is referrad to in paragraph 37 of the opposing affidavit, togather

with a copy of such accepted plan.

19, The councll resolution where the Respondent approved the “Boundary
Structures Key Plan®, marked as annexurs "ARKT", for bullding purposes on 7
March 2008 and as is referred to in paragraph 37 of the oppesing affidavit

totether with & copy of such approved plan.

20. Copy of the document which confirms the “security arangement” as the basis
for the statement “This is comparable with the security arrangement thatis in
place al the Hermanus Heights and Main Road properies...” as is refermed 1o

in paragraph 63.2 of the opposing affidavit

21. Copy of the securty assessment and all related reports undertaken by
Respondent and/or Rabeav to ensure the alleged “adequata barrier agains!

entry" as is referred to In paragraph 75.7 of the opposing affidavit.

2. Copy of the council resolution where the decision has been taken *nat to
fence out the Hermanus Heights and Main Road properties’, as is referrad to

in paragraph 82 of the opposing affidavil.

392



23, Copies of all minutas of mestings held with representatives of the Hermanus
Heights and Main Road property owners, 85 is refamed lo.In paragraph 84 of

the opposing affidavit

24. Copy of the council resolution adopted by ths Respondent confiming the
Raspondants satisfaction with the sscurity of the Hermanus Heights and Main
Road proparties and specifically that “Individual home owners improved their
respactive properties 1o the satisfaction of the Respondant’, as is referred 10
in paragraph 84 of the opposing affidavit.

25.Copy of tha correspondence andlor decision received by the Respondent
from the Hermanus Goff Ciub confirming that “indhvidual home ownars
improved their respective properties to the satisfaction of the Respondent and

the Hermanus Golf Club”, as is referred to in paragraph B4 of the opposing
afficavil.

26, Copy of lhe councll resolution adopted by the Respondent to enter nto
sattlament negotistions with the Harmanus Golf Club and the Fernkloof Estate
Masters Properly Ownars Association, as Is refemed o In paragraph 83 of tha
opposing affidavit

37, Copy of the councll resolution adopted by the Respondent 1o sign and offer
the setlements agresments for accaptance to the Hermanus Golf Club and
the Femkloof Estate Mastars Property Ownars Association, as is referred to In

paragraph 88 of the opposing affidavil.
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IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TOWH)

CASE NUMBER; 1273511

In the malter batwean:

MARIUS KLEYNHANS _ = First Applicant
In his capacily as Trustes for the fime
being of the Kizyn hans Family Trust

HERETIR YHHANS gl o b second Applicant
In her capacity as Trustee for the'time Jﬂl‘f’:_f

being of the Kieynhans Family Trust-sctne L —
:_H‘_:':_F..-'%p_l_k?d_f
____‘_.afaﬁ'a'

CORNERCADE (PTY) LTD- Third Applicant
SHIRLEY MILLICENT KOSTER Fourth Applicant
TIELMAN NIEUWOUDT AGGENBACH Fifth Applicant
and

OVERSTRAND MUNICIPALITY Respondent

m

RESPONDENT'S REPLY TO APPLICANTS’NOTICE IN TERMS
OF RULE 35{14)

—_—— e e e

BE PLEASED TO TAKE NOTICE THAT the Respondent responds as follows

to the Applicants’ Notice in terms of Rule 35(14)

M Chin 082 570 0326 / P Mestnling (VanderSpuy 027 418 3622)
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1. The Respondent hereby places on record that tha A;:;piitanls' purported =

reliance on the provisions of rule 35(14) in application proceedings randers

the notice in question nugatory.
2. Without in any way admitting that it required to dao g0, the Respondant,

however, hereby fumishes copies of the foliowing documents (and whers

applicable, responds as follows):

2.1, Ad paragraoh 1

Delegation by Executive Mayor, dated 8 December 2011,

2.2, Ad paragraph 2

Development Faciiitation Agreement between Greater Hermanus

Municipality and RABCAV and addendum thereto, dated 30
November 2001,

2.3. Ad paragraph 3

Thera was no Council resolution to this effect.
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2.8,

2.8.

2.7.

2.8.

4
»7 =
Ad paragraph 4 —_—

Agresmant of lsase - Municipailty of Hermanus and Harmanis Galf

Club dated 18 June 1854

Ad ranh

The servitudes are idantified in Deed of Transiar No T 38434/2007 .

d raph nd 7

Deed of Sale - Overstrand Municipality and Hermanus Golf Club
(dated & December 2006), addendum thereto (dated 27 April 2007)

and annexuras,

Ad paragraph &

Plan Mo 7208/2005, as approved by the Surveyor General on B
February 20086,

Ad paragraph @

Hermanus Golf Estate Environmental Management Plan (dated 28
November 2004).
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2.8, Ad paragrapns and 13

The documents concamned ars nol readily to hand and the

whereabouts of the documents is aise not KIOWN

2.10. Ad raphg 11, 1 s

Resolutions of the Execufive Committee of the Respondant dated 18
Fabruary 2002 (as read with approved Deveiopment Plan, Annexurs
‘ARK12" to the respondents opposing affidavit). Letters of the
Director-General, Department of Economic Afairs. Agriculture &
Tourlsm, Transport Branch addressad to tha Respondant (dated 12
October 2001 and 7 January 2002 respactivaly),

2.11, Ad paragraoh 14

Minutes of the Aesthetic and Heritage Conservation Committes
relating to meetings held on 23 February 2008 and 30 March 2006

respactively.

2.12. Ad paragraph 15

The marketing material refarred generally to plans, images,
pamphiets, phofographs, newspaper adverisements, logos.

branding material and the lke. Included In the marketing matarial
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was a framed plan titled "Boundary Structuras Key Plan” which has =

in

since bean destroyed (as alluded to and explainad in paragraphs 37

le 40 of the opposing affidavit filed on behalf of the Respondent).

2.13. Ad paragraph 15

Thers is no such written agresmeant.

274, Ad paragraphs 18 and 18

As the approval of fencing is & building contral matter, thers was na

Council resolution,

2.15. ra 20

Paragraph 3.2 of the Respondent's opposing affidavit makes no

reference 1o a specific document

2.16. Ad raphs d2

Paragraphs 75.2 and 84 of the Respondents opposing affidavit
make no reference to a specific document, The assessment
cencemned consisted of on-sile inspections and verbal mestings and
discussions with relevant property owners. To the extent that it might

be of relevance, the Applicants are referred to 2 document which
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purports to be minutes of a meeting betwesn the Development
Committee of the Hermanus Golf Ciub and the Mortham Boundary

Commities heid on 18 May 2008

2.17. Ad paragrach 23

2171, Most of the mestings were held between the Hermanus
Golf Club and ths property owners concemed. Rabcay was
also involved in certain of these mestings, To the best of
the Respondent's knowledge no official minutes were kept

of the meetings concamed

2172, To the extent that these might pertain to the issus
concemed, the Respondent. however, makes avallabls the

following documents:

2.17.21.  Minutes of meeting between the Development
Committee and the Morthern Boundary
Committes held on 18 May 2008 (also referred
in paragraph 2.16 above);

2.17.2.2.  Lstter Hermanus Golf Club addressed to "Dear

Homewoner”, dated 27 Juns 2008:



=i

W oz
21723, Letter Hemanus Golf Cluk 1o Northem

Boundary Owners Committes, dated 19

Ssptembar 2008:

21724 Extract from lefter to the Manager of ths

Respondent, dated 18 February 2008;

21725, Lefter Live Wire Electric Fencing, dated 31
Ocrober 2008; and

217.28. Document litied "Proposal for Property Owners
on MNorthem Boundary of Hermanus Golf

Course (undated);

2.18. Ad paragraphs 24. 26 and 27

As thess were administrative matters no Council resolutions weare

required,

DATED AT CAPE TOWN THIS 16/™ DAY OF APRIL 2012.

CHIN ATTORNEYS
Aftorneys for andant

]
i
—.:"'L.-ﬂ(

M CHIN
12 Hope Streat
HERMANUS

Bla



TQ  THE REGISTRAR
High Court
CAFE TOWN

AND TO:

MICHAEL RANGE & ASS
Applicants'Attormays

Cilo

STRAUSS DALY INC

15" Floor

34 Bres Shrest

CAPE TOWN

(Ref L Malharpa)
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VAN DER SPUY CAFE TOWN INC
H-Lower Bue-Siraet 1L sy fbrasls
CAFE TOWN

(Ref P Nesinling/arfCH1/0028)



IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TOWN]

CASE NUMBER: 12735/11

Monday, 14 May 2012
Before the Honourable Judge President, Mr Justice Hlophe

Ir the matter betwaen;

MARIUS KLEYNHANS First Applizan
In his capacity as Trustee for the time
baing of the Kleynhans Family Trust

HEATHER KLEYNHANS Secaond Applicant
In her capacity as Trustee for the time
being of the Kleynhans Family Trust

CORNERCADE (PTY) LTD Third Applicant
SHIRLEY MILLICENT KOSTER Fourth Appgiicant
TIELMAN NIEUWOUDT AGGENBACH Fifth Applicant
and
OVERSTRAND MUNICIPALITY Respondent
— — e ———
DRAFT ORDER

—_————— e s e - —  ———— o —

Having heard counsel for the parties and by agreement between the

parties

IT 1S ORDERED THAT

Strauss Daley Inc (L Malherbe 021 4232120)

405



1. The application is postponed to Thursday, 7 June 2012 for hearng in the
Fourth Division,

Z. The guestion of costs shall stand over for later determination

BY ORDER OF THE COURT

COURT REGISTRAR



IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TOWN)

tn the matter betwesn'

MARIUS KLEYHANS

n nis capacity as Trustes for the time
baing of The Kieynhans Family Trust

HEATHER KLEYNHANS

In het capacity as Trustes for the time
Being of The Kleynhans Family Trust

Canse noe 12755M 1

First Applicant

Second Applicant

CORNERCADE (PTY) LTD Third Applicant
SHIRLEY MILLICENT KOSTER Fourth Applicant
TIELMAN NIEUWOUDT AGENBAG Fifth Applicant
AND
OVERSTRAND MUNICIPALITY Respondent
NOTICE OF APPLICATION
(MOTION TO STRIKE OUT)

BE PLEASED TO TAKE NOTICE that Respondent intands at tha hearing of this matter to
apply 1o this Honourable Court for the striking out of the portions of the founding affidavit of
MARIUS JAKOBUS KLEYHANS, dated 21 June 2011 and tl:ue supporting affidavits of
HEATHER KLEYNHANS (dated 23 June 2011), MINETTE KLEYNHANS (datsd 22 June
2011) SHIRLEY MILLICENT KOSTER (dated 24 Juna 2011) and TIELMAN NIEUWOUDT

W Sy Cace et

o o i e

P

415
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2
AGENBAG (dated 21 June 2011) to which reference is mate below, on the grounds that
such portions of Ihe affidavits in question are inadmissible in evidence or otherwisa

irraievant to the resolution of the matter

1. AD THE FOUNDING AFFIDAVIT OF MARIUS JAKOBUS KLEYHANS

1.1 Paragraph 20
1.2, Paragraph 21
1.3. Paragraph 22
14. Paragraph 23
1.5. Paragrapgh 28
1.5. Paragraph 28
1.7. Paragraph 42
1.8. Paragraph 43
1.9. Paragraph 44
1.10. Paragraph 45
1.11. Parggraph 48
1.12. Paragraph 47
1.13. Paragraph 48
1.14. Paragraph 49

1.15. Paragraph 58
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1.16. Paragraph 53

117 Paragraph 63 (the first sentence thereof)

AD THE SUPPORTING AFFIDAVIT OF HEATHER KLEYNHANS
2.1 Paragraph 4

2.2 Paragraph &

2.3. Paragraph 7

AD THE SUPPORTING AFFIDAVIT OF MINETTE KLEYNHANS
3.1. Paragraph 4

32 ParagraphB

3.3, Paragraph 7

AD THE SUPPORTING AFFIDAVIT OF SHIRLEY MILLICENT KOSTER
4.1. Paragraph5

4.2, Paragraph 7

4.3 Paragraph &

AD THE SUPPORTING AFFIDAVIT OF TIELMAN NIEUWOUDT AGENBAG

51 Paragraph 4
5.2, ParagraphB

5.3 Faragraph 7



4
TAKE NOTICE FURTHER THAT Respondent will pray for an order directing such

Applicant(s} as may oppose this application to pay the costs thareof

7 of
DATED ATCH,{&MTH!S SX DAY OF MAY 2012

CHIN INC

Altomneys for Respondent

HERMANUS
VANDERSPUY CAPE TOWN

er: PC NEETHLING

4™ Figor
14 Lang Street
CAPE TOWN
Ref P Nesthling
TO:
THE REGISTRAR
Western Cape High Court
CAPE TOWN
| .CEIVED cop .
AND TO: e Y HERE OF
MICHAEL RANGE & ASSOC |I | i
, HIS, 73 MAY
Attorney for Applicants I {’E) (S8
HERMANUS SALSILLIES STRAUSS DALY NG |
LR i
el Sl s

STRAUSS DALY INC
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BOX 135
IN THE HIGH COURT OF SCUTH AFRICA
WESTERN CARE HIGH GOURT, CAPE TOWN

In the appplication of

MARIUS KLEYNHANS
In his capacity as Trustee for the time being of
The Kleynhans Family Trust

HEATHER KLEYNHANS

In her capacity as Trustee for the ime being of
The Kieynhans Family Trust

CORNERCADE (PTY) LTD

SHIRLEY MILLICENT KOSTER

TIELMAN NIEUWOUDT AGENBAG

and

OVERSTRAND MUNICIPALITY

ON THE ROLL: 7812

CASE NUMBER : 12755/2011

1" APPLICANT

2™ APPLICANT

3 APPLICANT

4" APPLICANT
5" APPLICANT

RESPONDENT

FILING NOTICE

DOCUMENT FILED :
Respondent's Heads of Argumant

(Mation to strike out)

Dated at Cape Town this 24TH day of MAY 2012

CHIN INC

VANDERSPUY

FC Healtieg

OF 418 XL
pactinivosiee o083
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To: THE REGISTRAR
High Court
CAPE TOWN

and to: MICHAEL RANGE & ASS
Attomey for Applicants
Hermanus
oo Strauss Daly Inc
15" Eloor
The Terraces
34 Braa Strest
CAPE TOWN
Ref: L Matherbe

WANDERSPUY

PE Me=thling

621 418 63T
pairtandvosiew o023

12 Hope Street
HERMANUS

t/o Van der Spuy Cape Town

Cape

DX : 53 Cape Town
(Tel 419-3522)
(FX:418-1329)




IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TOWN)

Case ng. 12755/11
In the matter batween:

MARIUS KLEYNHANS First Applicant

in his capacily as Trustea for the lime
peing of The Kieynhans Family Trust

HEATHER KLEYNHANS Second Applicant

in har capacity as Trustee for the time
being of The Kieynhans Family Trust

CORNERCADE (PTY) LTD Third Applicant
SHIRLEY MILLICENT KOSTER Fourth Applicant
TIELMAN NIEUWOUDT AGENBAG Fifth Applicant
AND

OVERSTRAND MUNICIPALITY Respondent

RESPONDENT'S HEADS OF ARGUMENT
(MOTION TO STRIKE OUT)

[Pastpaned for hasring in the Fourtn Divisien on Thursday T June 2013

INTRODUCTION

1. * Applicants have applied for an ordsr direcling the Respondént to ensura that the
Fernkloof Estate in Hermanug ("the Estate”) is fully protected by electrified fencing

Page 1 of 10
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designed to prevent unauthonsed accass to the Estate ' In effect this Court is being
nsked o order the Respondant {n forma specifica to arect an electrified fanse, of
unspecified maks-up and design. along certain porffons of the norhem and
southern boundaries of the Hermanus Golf Course which have not hitherto bean
fenced

2, The reliel sought by Applicants amounts 1o the enforcement of agresments of
purchase and sale entered Into between them (as purchasers) and Respondent (a3
seller) of certain erven in the astate. The sales took place pursuant 1o a special
ayction procedure described In the papers but the details of which are largely
irelevant to the resolution of the dispute betwean the parties.

3. Respondent's attitude Is that on various grounds the application cught to be
dismissed outright. Before tuming to tha merits two paints in fimine must first be
resabved,

3.1, Firstly, the lion's shara of the cantent of the main founding affidavit (deposad
o by Marius Jakobus Kieynnans) is susceptible of being struck out on the
grounds that It s inadmissible in evidence or otherwisa irrelevant fo the
resolution of the matter The same applies to the varous supporfing
affidavits filed, which do fittle more than refer back to the founding affidavit
An order siriking out these passages will aecordingly be sought at the outset
of the heanng of this matier,

3.2, Secondly, Applicants have failed to join & large number of persans who havs
3 substantial and direct interest in the subject-matter and outcoma of the
Iitigation — in the sansa that if the application succeeds thair properties stand
to be fenced out® These include (apart from cermin owners of properties
within the Estate isalf) the Hermanus Golf Club and 58 third parties whose
properties share a common boundary with the golf club

1 Answering aifidavit pera 4,
2 Angwsring afficavit paras £ and 6,
3 Ses generally orawenng affidevid pare 5,

Page 2 of 10



4 Althaugh the dats of the hearing was arranged on the undarstanding that Applicants
would file replying papers, they have fo date not dons so. This Honourable Court
will be asked to dismiss their application on this basis alone (the possibility of such
an order being recognisad In, for example, Consclidatad Practica Note 50(3)). At
any rate, the well-known Flascon-Evans rule® agplies, and with aven more vigour
than usual, since Apphicants have not placed any version before the Court to refute
the allegations made In the answering affidavit and those allegations therefore
stang uncontradicted.

5. It is foreshadowed that Applicants will ask this Honourable Court to axercisa its
mherent discretion (which arises i one assumes for tha moment that ona is not
dealing with a case of non-joinder) 1o grant an order afiording cerain affected
persons &n opportunity to elther consent 1o any judament which this Hanourable
Court might make or lo join in the procesdings on some or other basis. The non-
viabliity of such a procedure in the circumstancas, particularly from a timing polnt of
view, will be addressed below.

RESPONDENT'S MOTION TO STRIKE OUT

B.  Respondemt will apply at the outset of the hearing fo have farge portians of the
founding papers struck out on the grounds that the allegations in question constitute
inadmissible evidence or are otherwise irrslevant to the resolution of the matier.

7. The Supreme Court of Appeal has recently re-affirmed that evidence concaming the
subjective intantion of the panies, thair prior negotiations and discussions and what
they understood cerain references in their contract (a forfior In promotional
material not farming part of the contract) to mean, is inadmissible. (See Van Aardt v
Galway 2012 (2) SA 312 (SCA) 318 para 8 and the authorifies collected there.)®
Based on this paint alone great perfions of the founding papers are inadmissible in
evidence and therefore déserving of being struck out® It deserves to be

4 Ascording o which the Applicants (who 2sek final refal on mobion) can onty succead If he facls stated by
the Responsent togethar with 1he admitied facts m the Applicants’ affidaviis, justify tha ralief sought - see
Answafing afficdavit parg 7 3

5 See aizo Anawering alfidavil para 48, _

& Sealor anhsn?ha paragraphs In tha Founding affidavit mantioned in the heading to paragraph 70 of

Page 3 of 10



10.

emphasised thal the court in Van Aard| re-aflfirmed that proceedings should not ba
conducted on the basis of letting In Inadmissible material tendared oy the partas,
leaving the process of soriing of the whaat from the chaff for argument, judgmant or
a court of app=al.

Certain other offending passages In the founding papers’ may or may not come
under the point desoribed in Van Aardt, but even if they do not they are at any rate
Irrelevant to the resslution of the dispute between the parties on general principles
and, again, liable to be struck out for that reason, |t is trite that Rule 8(15) do2s not
anvisage a numerus claisus of grounds for the striking out of objectionable matter
and that, along with inadmissible evidence, imelevance, regardiess of the underlying
reason, i such a ground, (See Clliiers, Nel & Loots Herbstein & Van Winsen The

i } ' Supreme Court of | of South Afrca
5" ed Juta 2009, vol |, page 446 and 447).

Moreover, apart from the fact that direct evidence of the parties’ intentions (including
atlual negotiations and similar statemants) is inadmissible, and cannot covertly be
agmitted under the cloak of supposedly being part of the “context”, It is at any rate
rite that even avidence led with the purpose of generally contaxtualising a
documant, of In order to establish the faclual matrix within which it came intp
existence, must be used “as conservelively as possible” (KPMG Chardersd
Accountants (SA) v Securefin Ltd and another 2000 (4) SA 399 (SCA) 409 para 38.)
Here, having regard to the evidence of this nalure proferrad by Applicants, any
exercise involving recourse lo “context” could never be parformed conservatively,
as it must since Applicants' claims In connection with pror representations
allegedly made to them in relation to the fencing of the Estate go absolitely to the
root of their claims. There is therefore no scope at all for allowing such evidence.

Al any rate, Applicant's case is on the facts nol supporled by the general factual
matrx surrounding the conclusion of the deeds of sale (see for example ize

Umyoti Municipality and athers 2010 (4) SA 508 (KZP) 517 para 17) of the principle
that an agreement must as far as possible be interpreted in such a way that it wil

Eh
L

the Anewenng affidavil
T As setoul i the notice of application to stike oul
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12.

nave business efficacy and yield a commearcially sensible meaning. (See

Ekurhuleni Mstropalitan Municipality v Germiston Muriicieal Refiremant Fund 2010
(2) SA 468 (SCA) 501 para 13))

The aforegoing outcoma, baing the result of the apoiication of general principles, s
confirmed by the express provisions of the relevant deeds of sale, which explicitty
contractually preciude® Applicants from felying on any extraneods representation
allegedly made to them — whether in connection with the fencing of the Estats or
otharwise.” Applicants simply cannot escape the consequences of the following
clauses in the standard conditions of sale comprised in the sales of properties to
Applicants (emphasis supplied):

18,1 No alteration, cancellation; variation of, or addifion herelo shall be of any
force or effect unless reduced to writing and signed by all parties fo this agreement
or their duly autharised representatives

18.2 This document containg the enfire agresment betwsan the parties and no
party shall be bound by any undarakings. representations, woranties, promises or
the fika nof recorded in the agresment,

18.3 No indulgence, leniency or exlension of time which any parly may grant or
show lo any other party shall in eny way prejudics or preclude the party granting or
showing such indulgence, lanfency or extension of lime from exercising any of ifs
rghts in the future.”

Significanity, even on. the high-water mark of Applicants’ case In this respect —
namely their rellance of the (draft] "Esfafe Rules” annexed fo the relevant sale
agreements — thay are not entitied 1o the relief sought since the relevant "Rules
clearly could not have been and were not intended to Impose any contractual
obligation on the Respondent.”

B Answaring afidavit para 31.
8 - Answaring affidavit para 70

10 Angwaring affidevit para 45.
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In ABSA Bank Limited v Swanepoal 2004 (8) SA 178 [SCA) 1B1 the court said the
following in this connection: =8/ At its simplest, a contract is an enforceable
promise 1o do or nof do something, Bul whan parties record an sgreement in
writing, thay often add provisions that do nol embody such promises. A contrect
may have a prearnble, If may conlain recordals®and ‘recitals’ It may document prior
events, or record [he parfies’ fulure nfentions. [t may contain clarificatory or
axplanatory stetements The pariies may place on record malters that bear on the
imterpretation of what they have undartsken It is therefore wrong lo approsch a
written conlract as though every provision is intended fo craate contractual
abligations. [7] It may be dificull to determine whaethar a wrillen provision is
intended to ambody & promise to do or not do something, or whether without fisalf
consiituting an undortaking, # merely bears upon whal the parties have
undertaken..., But the question whether a contractual provision has operational
content is lundamenial to the ambit of the obligalions the parties undarfake. and i
precedes the application of rules designed to establish the propar interpretation of
their undertakings. Only ance it is determinad that a provision was Intended lo have
confraclual effect will the Court Iry fo interpret It so as to give it business efficacy. If
It was not so intended, those rules of Interpretation do not come info play. No
businass meaning' can be conjured ouf of a tlause that was nol intended lo have
contractual effect at all,”

NON-JOINDER

14,

15.

Referance has alrsady made bean made to Applicants' failure to effect the Joinder
as parties of a large number of persons.  Such joinder was necessary in the
circumstances. It is submilted thal on this basis alone the application ought to be
dismissed. Applicants at all times ware or must have besn aware of the ralevant
facts and their informed decision not to join those persons as parties therefore

amounted to a walver. (See Moupa v MEC. Department of Social Development,
Eastern Cape 2008 (1) SA 287 (CkH) 282 para 16.2.)

Al any rate, even assuming that a curially-overseen |oinder of some sort (as is
apparently envisaged by Applicants) could validly be effected (which iE not

Page 6 of 10
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17.

18.

concaded to be the case). the instigation of suth & procadurs would not be
appropriate unless this Honourable Court first pronounces on Respandents' mation
to-strike oul (uniess of course It dismisses Applicants’ application outright).

The founding papers as they stand comain a great deal of inelevant. nadmissible
and argumentalive matenal. Unless the offanding passages are struck out, any
furthar respondents who may evantually jom in the proceagings:

18,1, Will have 1o deal with and respond to those alisgations, polsntially aiso (ke
the present Respondent) by way of an application to strike out.

16.2. Will, apan from the cbjectionable nature of the contents of tha founding
papers, al any rate have 'o deal with & much greatar volume of papers than
i§ necessary or appropriate:

The joining-in of further parties (particularly the multitude of parties hera envisionad)
will result in [ifigation, and assoclated paperwork, of mammaoth proportions. Given
this premise, and bearing in mind that each additional Respondent would be entitied
In its answering papers 1o respond 10 the whole of Applicants aliegations, it is clearly
In the public interest and in line with the dictates of common sense that the papers
first be shom of irrglevant and objectionable material (by granting Respondent's
motion to sirike out), so that the volume of the founding papers can be reduced as
far as possible before a veritable sea of respondents is Invited 1o consider and
respond 1o the allegations therain.

This is so espacially because many of the allegations in the founding papers are (to
put It euphemistically) likely to aggravate and provoke and, conseguently, avoke
extremely detailed answers by way of contradiction from a vanaty (possibly tens) of
addihonal Respondents. Such answers are further likely to Incorporate voluminous
and emotive responses to already Imelevant matedal, This will add geometrically to
the logstical ang time pressures involved as well as expense and inconvenience
slready inherant in such a procedure as applied to 3 case such as the presanl. lKis
also likely to result in a piecemeal adjudication of the mater, which would be

Page 7 of 10
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undesirable on general principles and would offend againat tha W' sit fnis MWum
prnciple

It is submitted that in the circumstances It would ba an Irresponsible sxercise of this
Hanourable Court's discretion f the founding papers as they stand were to be mads
the basis of an invitation to the interested parties {o join in the proceedings. Such a
procedure should only be embarked upan, If at all once the offending aliegations
have been struck oul

THE MERITS GENERALLY

20.

21

Respondent's aftitude is therefore that the application (a) should be dismissed on
the papers 2s they stand because no case for the relief scught has bean made out,
altematively (b) at any rate cannot otherwise be determined on the merits befara
the curial |oinder procedurs expected o be requested by Applicants (on the
assumplion that they actually bring such an spplication and that this Honourable
decides lo grant It) has been Implemantad — which in tum ought not to accur before
the offending passages in the founding affidavils have been struck oul. As an
alternative to (a), this Honourable Count Is therefore requested to order the striking
out of those passages.

Azsuming, however, that the matter were ripe for decision on the meriis (cthensise
than in the form of an oulright dismissal based on the grounds sel out 2arfier), the
application at any rate ought to fail on the menits for the reasons that follow,

21.1. Applicants have simply not proved the existence of an exacitory contraciual
term which subjects Respondent to an obligation to erect a fence of any kind
around any part or anywhare on the Estate."’

21.2, Moreover, tha Applicants' claims have prescribed™ since by 22 November
2005, more than three years before the issuing of the application {on 27 June

11 Answering affidavlt para 18 also paras &4, 45 and 35 (ihe later dealing with the nature of the *Csfate

Ridas",

12 Sea penerally answesing affidavit paras 7 1o 18.
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2011)," the entire set of fasts which Applicants as claimants must prove in
order to succeed had already been in placs, '

A DE V LA GRANGE 5C
C RCILLIERS

Respondent's Counsal
Chambers

Cape Town

24 May 2012

13 Answering affidavit pars 10,
14 Answenng affidavit para 16
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RESPONDENT'S LIST OF AUTHORITIES

Decided cases

» ABSA Bank Limited v Swanspoal 2004 (B) 5A 178 (SCA)

Ekurhulenl Metrooolitan Municipality v Germiston Municipal Retirement Fund
2010 (2) SA 488 (SCA)

« KPMG Chanered Accountants (SA) v Securefin Lid and apother 2000 {4) SA

398 (SCA)

= Mkhize v Umvati Municioality and othars 2010 (4) SA 508 (KZP)
« Mpupa v MEC, Department of Social Development Eastem Cape 2008 (1) SA

287 (CkH)
* ManAardt v Gatway 2012 (2) SA 312 (SCA)

Commentarias

o Clliiers, Nal & Loots Herbelen & Van Winsan The Civil Practice of the High

es Court of Aope South Africa 5™ ed Juta 2000
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IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TOWN)

P
i

CASE NUMBER: 1275572011
In the matter between:

MARIUS JAKOBUS KLEYNHANS

in his capacity as Trustee for the

time being of the Kleynhans Family Trust FIRST APPLICANT
and

HEATHER KLEYNHANS

in her capacity as Trustee for the

time being of the Kleynhans Family Trust SECOND APPLICANT
CORNERCADE (PTY)LTD THIRD APPLICANT
SHIRLEY MILLICENT KOSTER FOURTH APPLICANT
TIELMAN NIEUWOUDT AGENBAG FIFTH APPLICANT
AND

OVERSTRAND MUNICIPALITY RESPONDENT

FILING SHEET

TAKE NOTICE that First Applicant herewith files First Applicant’s Replying Affidavit

OATED at HERMANUS on this 25" day of MAY 2012,

Clo Strauss Daly Inc
15" Floar, The teraces

34 Bree Streal
CAPE TOWMN
Ref. L Malherbe
AND: THE REGISTRAR
HIGH COURT

CAPE TOWN



AND TO:

CHIN INC

Clo Van der Spuy Cape Town
Attomeys for Respondent

(Ref, P C Neethling/ar/CH1/0028
4™ fioor,

14 Long Street,

CAPE TOWN

Tel: 418/3622

Fax: 418/1329
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IN THE HIGH COURT OF SOUTH AFRICA . dz4
(WESTERN CAPE HIGH COURT, CAPE TOWN)

CASE NO: 12755/2011
in the matter between:

MARIUS JAKOBUS KLEYNHANS FIRST APPLICANT
in his capacity as Trustee for the
time being of The Kleynhans Family Trust

and

HEATHER KLEYNHANS
in her capacity as Trustee for the
time being of the Kleynhans Family Trust SECOND APPLICANT

CORNERCADE (PTY) LTD THIRD APPLICANT

SHIRLEY MILLICENT KOSTER FOURTH APPLICANT

TIELMAN NIEUWOUDT AGENBAG FIFTH APPLICANT

AND

OVERSTRAND MUNICIPALITY RESPONDENT
REPLYING AFFIDAVIT




|, the undersigned,

MARIUS JAKOBUS KLEYNHANS

do hereby make cath and say:

| am & Trustea for the time baing of the First Applicant logether with my wils,
Heather Kleynhans. | am duly authorisad to depose to this affidavit on behalf
of the TrusL.

Tha facts disposed to herein are within my own personal knowledge, unless
the context indicates otherwlze, and are, lo the best of my knowledge and
balief, true and correct. To the extent that legal submissions are advanced,

they are made on the basis of advice recelved from my legal representatives,
which advice | believe to be true and comect.

| have perused the answering affidavit deposed to by the Respondent and
the confirmatory affidavits filed in support thereaf. | wish to reply lo the
allegations contained therein as set out herein under.

| endaavour in this replying affidavit to group together the varlous topics In
the answering affidavit under specific headings so as 1o avold prolixity and
repatition.

To iha extent that | do not specifically deny any allegations in the answering
papers, which are at variance with the facts deposed to in the founding
papars, | record Thal the answaring papers are denled and | reassert the
carreciness of the factual position as contained in the founding papers.
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FIRST POINT IN LIMINE - NON JOINDER OF NECESSARY PARTIES

it will be argued at the hearing that the grounds upon which the Respondent
relies for asserting that necessary parfias have nol been joined s misplacad,

it will however become evident from whal is stated In this affidavit that there
are a number of other reasons why Il would nol be desirabla for (his
Honourabla Court to hear this matter without first affording cartain persons
an opportunity to indicate:

7.1 whether or not they consent to be bound by the judgment of the Court: or

7.2 preferto be joined as parties to this application.

10

In this regard | am advised that this Honourable Court can mero moto set in

mollon a procedure whereby such parties are afforded an opportunity to
aither consent to be bound by the judgment of the Court or be joined as
parties (herefo.

The Applicant will request at the hearing that such a procedura be followed in
this matter and that the hearing on the merits be post-poned panding
fnalization of that procedurs.

| proceed now to deal with the interests of the respactive parties:

"

The owners and occuplers of homes within the different precincts of the
Fernkloof Estate (the Estate) will, | am sure, be appalled by tha

Respondent's suggestion that if a fence Is to be constructed around the
estate it should be done around each of the individual precincts and not
around the perimetar of the entire Estate including tha golf course land.
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in this regard | am sure that they will agree with me thal one of the primary
raasons for living in the Estate Is to anjoy the benafit that unfenced properties
adjacent to a golf course provide (on the assumption of course thal the
promised sacurity Is indeed provided).

This does not apply to residents In two of the precincts in the estate that have
already bean individually fenced off (the fenced precincts). In the case of the
fenced precincts, It was made very clear from the outset that they would ba
fenced off and erven in those precincts were purchased on that basis.

in the circumstances I s Imperative for the residents In all of the other

precincts to be given an opportunity to become parties to these proceedings
should they wish to do so.

{5 This Is especially so since it has become clear from the Respondent's

rasponse to the Applicants' Notica in terms of Rule 35(14) ("The Rule 35(14)
rasponse”) that all of the resolutions and approvals for the rezoning of the
land In question envisaged that the residential precincts will form an integral
part of a rezoned Golf Coursa Estate as opposed to them each comprising
saparate and distinct estates that are located “at the Hermanus Goif Courss”
a5 the Respondent is now contending. This applies to

151 The Respondents approval of the Development in terms. of LUPO on 18

February 2002,

162 The Hecord of Declslon (tha ROD), issued by DEAPD on 11 July 2002,

and

15.3 The Subdivision and Re-zoning, issued by DEAPD on 30 September 2003
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Candition 16.2 of the ROD {which is an Integral part of the rézoning) makes it
clear that a “surrcunding fence around the activity” 1s contemplated.

Paragraph A of the ROD stipulates, “the activity enlails the crealion of the
Harmanus Golf Estate on the current Hermanus golf course property and
adfacent properties...”

The Hermarus Golf Estats is then described as comprising various
elemants. Included In lhesa are all of the residential units in all of the
anvisaged precincts.

There Is no resolution by the Respondent to alter the nature of the
development and neither has there been any amendment of the
aforementionad approvals and re-zoning.

The attempt In the answering affidavit to distinguish the Indlvidual precincts
from the Hermanus Goif Estate that was envisaged and approved by the
relevant authorities from the outset s accordingly disingenuous.

The same applies to the contention thal there is no obligation on the
Respondant to fenca the entire activity as defined in the ROD.

214 In terms of paragraph 16 of the ROD, tha Respondent and Rabcav wera

obliged 1o complle and to submit an acceptable Master and precinct level
operationial phase Ervironmental Master Plan (the EMP) before any of the
units could he occupied dealing, Inter alla, with the aforementicned
'surrounding fence around the activity’.

212 A copy of this EMP dated 20" Movembar 2004 was provided by the

Respondent in the Rule 35(14) Rasponse,

21.3 The issue of fencing is dealt with in a summary of issues and concems

which is part of tha EMP. Table 10 deals with fencing and confirms that:

M
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Far soourty and safely reasons, the enfire oufer perimeter of the
redavaloped golf course will be fenced. The actual typs of fanca/walling to be
usad will be determined during the detalfed planning stage.”

1.4 In view of the aforegaing It was clearly a condition of the rezaning that the
whola of the activity as defined (le the entira Estate including all of the
precincts as well as the goll course land) should be fenced off and not the
precincts individually.

22 Al occupants of land in the re-zoned area are accordingly entiled fo Insist on
this zoning condition being complied with regardiess of whether or not they
have concluded a confract with the Respondent for the acquisition of land in
the re-zoned area.

23 In view of the stance taken up by the Respondent in the answering affidavit
all of the occupants in the precincls accordingly hava an interest in this
matter and it Is imperative that they be afforded an opportunity, should lhay
=0 desira, of participating in these preceedings.

The interests of the Hermanus Gol Club

24 | agree that the Hermanus Golf Club (the Club) has a real and substantial
interest in the outcoma of these proceadings.

25 This interest does not arise on the basls contended for by the Respondent
but arises from the following facts:

95.1 According to the Respondent, the plan thal formed an integral part of the
sale contained the following legend in relation to the fence in the relevant
area that has nol yel been fenced along the norhemn and southem
heoundary (referred to herein as ‘tha unfenced partion'):

429



*By mutual agreemenl by owners open frontage is first oplion as long as
integrity of security is maintained fo satisfaction of house ownersigolf
course”

95.2 The Rule 35(14) responsa makes It clear thal 1o date thers ls no agreement
batwean the Club and the property owners adjacant to the unfenced portion
and neithar is there any Indication Lhat the Integrity of security has been
maintained to the satisfaction of the Club.

5.3 In the ahsance of first option being achievable the Club is clearly also
anilled to insist an the construction of a fenca In front of the properties in
question. The integrity of security is for obvious reasons of extreme
importance to the members of the Club and to averybody eise that makes
use of tha golf course.

254 The Rula 35(14) response containg documents emanating from tha Club
which reveal that:

25.4.11he Club has iried on a number of occasions to reach a satisfactory

agreement with the relevant property owners so as lo ensure that the
integrity of security of the golf course is maintained to its satisfaction but to
date no such agreement has been reached;

25.4.2 tha Club has not been willing to take over the Raespondent's obligations to
deal with the issus.

25 0n & December 2006 the Respondent sold the golf club land to the Club. A
copy of the Deed of Sale was provided in the Rula 35(14) response.



77 Clause 8.1 of the Deed of Sale provides that sale Is subject to the condillons
of the establishment of tha township imposed or lo be imposad by the jocal
authorty. Clause 10.2 of the agreement placas an obligation on the Club to
comply with all relevant conditionsirequirements of:

27.1 the DEADP of 11 July 2002;

272 tha Sub-division and rezoning lesued by DEADP on 30 Seplember 2003;
and

27.3 the GC-OEMP

a6 |n this manner the Respondent tried to transfer the obligations that i had in

ralation to the development, Including providing the surrounding fence
arcund the property onto the Club,

509 Tha Ruls 35(14) response makas it clear that after iha sale was concluded
lhe Club acknowledged that it had a contractual duty "fo erect a fence along
the entire length of its external border”.

30 |t will be argued at the hearing that thera is no contraciual nekus between tha
Applicants and the Club, which they can enforce in order to compel the Club
to perfarm this obligation.

31 This notwithstanding the Club may have an interest in the outcoms of this
matter by virtue of the obligations that it has undertaken to the Respondant in
terms of tha Deed of Sale.




42 | deny that the owners of properties on thess boundaries of the Estale have a

diract and substantial interest In any order that the Court might maka, or that

such an order cannot be suslained or carrad into effect without prejudicing
lhem.

| am advised that in lhe absence of a servitude or lhe acquisilion of

prascriptive rights thera is nothing that precludes the owner of an adjacent
property from constructing a fence on his land,

This Is made clear in Table 11 of the aforementicned summary of issues and
concems that were contained In the EMP that was submitted In accordance
with condition 16 of tha ROD of 11 July 2002 and in which it is stated that
“views are not a legal right’.

The high water mark of the Respondent's casa in this regard is that the
properties In question “ware historically not fenced out and at alf relevant

times enjoyed golf course access and open frontage onto the golf coursa
land".

| belleve that the Respondant has besn deliberately vagus in using the word
historically as it knows that none of the owners in question have enjoyed

open frontage long enough for them to have acquired any kind of prescriptive
right not to be fenced off,

In this regard it is clear from documents included in the Rule 35(14) rasponse
thal the Golf Course was previously fenced and that the Club was expressly
given the right to fence off the relevant owners In the lease agreement that
was In existence befare the property was sold to the Club.

The Rezoning scheme regulations referred to In paragraph 5.14 of the .

answering affidavit also makes it clear that tha properties along the northem
baorder ean be fenced off. This rezoning in any event pre-dates the rezoning
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of the Estate and which relates to an adjoining property that |s now subject to
its own Zoning conditions,

The statament, with reference to ARK 7, that prior to December 2004 it had
already been resolved that the properties known as he Hermanus Heights
and Main Road properties were not going to be fenced off, Is simply not true.
In this regard the Rule 35(14) response makes it very clear that there was
never any such decision andfor resolution. | will deal with this lssue mors
fully below.

in fact ARK 7 was never given to prospective purchasers and aven if it was
the legend therson that refers to these properties does not bear cul that a
dacision of the kind contended for was ever taken by the Respondent.

At bast the legend provides that non-fencing of the properties In question is a
“first option” which obviously falls away when it becomes evident (as it now

has) that the Integrity of security cannot ba maintained to the satisfaction of
housa owners in the Estate and the Club.

The Respondents papers read with the Rula 35(14) response makes it clear
that this has not been achieved.

The Applicants have also never suggested that the fence should be
constructed on land (hat belongs to these owners. In fact the EMP makes it
claar that boundary fences are to ba set back 1,5 maters from the boundary.

I the premises the fence musl obviously be sel back onto land owned ar
cortrolled by tha Respondant or In respect whereof It has an entitliemant to
erect a fence.

In these dreumstances | do nol agree thal lhe northern and southem
baundary owners have a direct and substantial interest in these proceedings.

433
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Having sald this, | will however hava no objection lo these property owners
baing afforded an opportunity to respond to a notica inviting them to indicata
whather or not thay wish to be joined in these proceedings and, if 50, lo
provide the basis for that entilement so thal the Honourable Court can
axercise its discration to declde whether or not to join them meno motu as
parties to these proceadings.

SECOND POINT IN LIMINE — THE APPLICANTS CLAIMS HAVE
PRESCRIBED

It will be arqued at the hearing that the Respondent, who bears the onus lo
prove that the Applicants’ claim have prescribed, has misconstrued the test

that must be applied in deciding when prescription commenced to fun In
respect of the debt that is the subjsct matter of this application.

In this regard it will be argued at the hearing that the prescription of such a
debt only commencas to run after a reasonable time has elapsed from the
date upon which the agreement from which it emanates was concluded.

In tha instant casa it is common cause that the relevant Deeds of Sale wera
concluded in November 2005. In its answering affidavil the Applicant doss
not howaever address the question as fo what 1s or is nol a reasonable lime
for the performance of its obligation to fence the entirs proparty Including that
portion which Is the subject matter of this application (the unfenced portion).

In the result it will be argued tha! the Respondent has not discharged lhe
onus thal it bears to prove that the Applicants’ claim for specific performance
have prascribed.

g i



51 | am In any event advised that In determining whal is a reasonable lime for
parformanca of tha debt In question {le fencing the unfenced portion) all
relevant factors must ba taken Into account and In this regard it will be
avident from the Respondent’s papers that:

51.1 an extramsly complex and time consuming procedure was envisaged in
relation to the fencing of the unfenced portion;

51.2 fancing of this portion was conditional and had lo be preceded by a process
of consultation with a large number of proparty owners located on this
boundary {some of whom are nol permanent residents of Hermanus) and
the exploration of other sultable oplions to ses whather the integrity of
security could be achieved by other means;

51.3 clearly the obligation to fance the unfenced portion was envisaged only as a
last resort and would only arlse when It became evident that the integrity of
security could not be maintained by other means to the salisfaction of the
house owners in tha Estata and the Club;

51.4 a reasonable time would have to elapse in order to ses i it was possibla to
put measures In place so as to ensure that the integrity of the security was
not compromised without fencing the unfenced portion of the Estate.

51.5 It Is common causs on lhe papers that the Respondent was still doing work
an portlons of the security fence in late 2010,

52 During the perlod November 2009 and September 2010, the Respondent in
fact spent R300 00,00 {Threa Hundred Thousand Rand) on inter alia 260
meters of palisads fencing on the southem boundary and a further R150
000,00 (Ona Hundred Fifty thousand Rand was earmarked lo be spent an
identified problem areas In the fence around the boundary of the Estate. The
Respondent further acknowledged Its responsibilities as late as September

&35



2010 by spending an amount of approximately R450 000,00 (Four Hundred
Fifty Thousand Rand) to fulfil its obligations In fencing the perimater and In
the performance of Iis obligation lo secure the Estats.

53 In view of the sforegoing, it must be concluded that tha Respondent
reasonahly required until at least September 2010, in order to perform ils
ohligations to fence the unfenced portion of the Eslate and prescription
cannot have commenced to run before that date.

54 | am in any event advised that:

54.1 by continuing to take steps to secure the perimater of the Estate, including
trying to pravall upan athers to do so on the basis of an admitted obiigation,
the Respondent has both tacitly and expressly acknowledged that it has a
contractual duty to perform the obligation which Is the subject matter of the
application;

54.2 the running of prescription has accordingly been interrupted; and

54,3 prescription commences to run afrash from Seplember 2010, alternatively
from 1¢™ May 2008.

55 |n the circumstances | deny that the debt, which is the subject matter of this
application, has prescribed.

56 In the alternative and in any event, it Is evident from the Respondent's
papers that (notwithstanding the Respondent's contentions to the contrary)
the Applicant Is In any event entifled to claim that there must ba a
surrounding fence around the eniire Estate In terms of the conditions of
authorization that were Imposed when the application to creats the Estale
was granted and when the rezoning was approved.
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| am advised that this is a right that can be relled upon and enforced in
perpetuity and unti| such time as the zoning conditions are amended.

RESPONDENT'S OBLIGATION TO FENCE THE PERIMETER OF THE
ESTATE

58 The Respondent does nol deny that it has constructed a fence around almost

at

the entire estate except for the unfenced portion.

In the procass il has spent millions of Rand in an endeavour no doubt to

provide the occupants of this upmarket Estale with the secure lifestyle that
they ware promised.

It is thus beyond comprehension that the Respondent now contends that it
has no obfigafion to provide a fenca that sumounds the Estate.

In this regard it will be evident fram the Ruled5 (14) response, that one of the
very reasons for creating this development as a secure golf estate was to
optimise on the revenue that could tharsby be generated inter alia so as to
channel funds into projects benefiting the historically disadvantaged people
of Hermanus.

Surely It Is not the Respondent’s casa that it has wasted millions of Rand
constructing a fencs that surrounds the bulk of the Estate without it having
bean under any obligation lo do o with funds that it was otherwise obliged to
have used for the benefit of this needy segment of our community.

It is also not disputed that the Respondent has kepl a substantial sum of
money In readiness so as lo fulfil its sald obligation. Why it is doing this If it
has no duty to fance the Eslata defles comprehension.
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in paragraph 46 of the Answerlng Affidavit the deponent says “lhe

raspondent has already parformed whatsver contractual obligations it had n
respect of providing fencing to the Femkloof Estate’.

The Respondant does not however take this Honourable Court into its
confidencea and explain from where these contractual obligations arise.

In the premises its denfal that it has a contraciual obligation to provide a
fance that surrounds the Estate is a bare denial that cannot pravail.

In paragraph 22 of the answering affidavit the depanent contands thal naither
tha ROD nor the LUPO approvals contain provisions that obligs it to provide
a fance that surrounds the Estate.

This is simply not true because, as already mentioned, condition 16.2 of the
ROD makes It very clear that there will ba a *surrcunding fence around the
activity” and 1t is to this fenca thal reference Is made In condition 4.8 of the
LUPO approval.

A perusal of the answering affidavit indicates that the Respondant apparently
relles on a decision taken subsequent to these approvals and in terms
whareof it was "resolved” to no longer erect a fence around the activity (le the
Estata) but to specifically exclude the unfenced portlon.

In this regard the deponent, In paragraph 82 of the answering affidavit, says
that "the dscision not to fence out the Hermanus Heights and Main Road
properties had been taken quits some lime before (he agreements of sala
were signed by or on behalf of the Applicants”.

Once again the deponent does not take this Honourable Cour into his
confidence and stata when, where or by whom this "decigion” was taken.

450
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The Rule 35(14) response reveals thal thers was in facl never any such

decision taken by the Respondant or by anybody else with the necessary
authority to amand the condiiions of approval of the develapment.

In tha pramises the deponent to the answering affidavil has, it would appear
deliberately, misled this Honourable Court in relation to & crucial aspect of
this case.

The Respondents reliance on ARKT is also misplaced. As wil be axplained
mora fully below, it is not true that this is the plan that was included In the
contract documents.

76 The statement in paragraph 15 of lhe Answering Afiidavit “that the

Respondent had no Infention of erecting a fence along the boundary of the
goif course land” at the time that the erven in the Estate were sold, Is starliing
in the extremse.

if this is trus, tHen (his intention was mosl certainly never made clear 1o
purchasers of erven in the Estate (as is contended in paragraph 15 of the
Answering Affidavit) and, If it had, purchasers, including myself, would most
cartainly not have purchased erven In the Estate, at laast not at the prices
{hat wera paid for them.

If what the deponent now says is true, then it would be fair to conclude that
sach and every one of the purchasers was deliberately misled by the
Respondent and/or the Developer as o an incredibly important attribute of
tha Eslate at tha time of the conclusion of the agreements pursuant wherelo
they acquired erven in the Estate and that they acted to their detriment as a
consequence therenf by either purchasing erven In the Estate or by paying
much more for them than they otherwise would have.

—



78 The Respondent's attempl to distinguish batween the Fernkloof Estate and

Ihe golf courss land and the suggestion that cumulatively the precincts do not
comprise the Estata that Is referred lo in the deed of sale Is also contrived In
the axtreme.

78 Tha Rule 35(14) responsa contains many references that belia this

81

suggestion.

Il now transpires that the contract documents may well have been skilfully
crafted so as to mislead purchasers into believing that they wera buying Into a
secure golf estate when (if the deponent 1o the answering affidavit is stating
the facts correctly) in truth and In fact it was never the Respondents intention

{o provide same.

| am advised that In construing the terms of tha agreement it is nol the
Respondents subjective intention thal will prevail but rather lts Intention as
expressed in the contract and In this regard | repeal what is said In the
founding affidavit.

It bears emphasis (hat the legend on ARK T and (he other plans do not

convey that the Hermanus Helghts and Main Street properties are nol geing
io be fenced out.

What they provide for is no more than an oplion not o do so "as long as tha
integrity of securily ls maintained to satisfaction of house awners/golf course”.

The Respondent does not say that the house owners as represented by
aither FEMPOA or their respeclive property associations are safisfied that the
integrity of security has been maintained to their satisfaction. | have alrsady
daall with the position of the Club.



85 Given the number of breaches of security 1o houses in that area as recorded

87

in tha answerng affidavit, | would be most surprised if gither the house
awners or the Club wera lo express their satisfaction with the current security
arrangamants.

The documents contained in the Rule 35(14) response In fact reveal that
despite numerous negofiations no agreement has to dale been reached
hatwean the relevant parliss as to the implementation of safisfactory

measures lo ensure that the integrity of security is maintained to the
satisfaction of house owners and the golf course.

The report altached to the founding affidavit makes it clear that the integrity of
security is not belng maintained along the unfenced partion and accordingly it
is clear thal the first oplion Is simply not achievable and that the unfenced
portion must now be fenced.

Having said this | do wish to place on record thal in the spirt of good
neighbourliness | personally would have no objection to this Honourable
Court ordering that the fence In question should be constructed an the strest

side of the properties in question provided only thal the integrity of security is
adequately maintained.

As to the nature of the fence along the unfenced portion, | agree that it should
ba as unobtrusive as possible Just so long as tha integrity of security Is
properly malntained, In this regard the helght and type of fence that surrounds
tha rest of tha Estats and the securily arrangemenis ai access polnts is
abvigusly what everybody has in mind and regards as belng salisfactory.

Provided such security Is provided | personally have no preferencea as (o
precisely where the fence it is to be constructed.

T
a
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SAFETY & SECURITY

a4 The Raspondent correctly states fhat | was an estats agent at the me of the
sale of the erven and directly Involved in the markating thereof as a part of the
cales team of the Femkioof Estate. |t s because of Lhis fact that | can state
emphatically that it was part of the marketing plan of the developer to promate
tha Estate as a securs residential development on the Hermanus golf coursa,
The promotional materal provided to agents most cartainly never disclosed or
suggested that the security of the development could be compromised by
certain portlons of the estats that will have open frontage without any fencing.

g7 | can state truthfully that the alleged Boundary Key Structure Plan (ARK 7),
was never disclosed to me before or after the sale of the erven in the Eslate,
whether in my capacity as seliing agent or buyer.

93 The Harmanus golf course has in the pasl been fenced. The rellef thal the
Applicants ask for s nathing new In a historical sense. A letter by tha then
President of the Hermanus Golf Club dated 14 June 2008 states that the golf
course had praviously been fenced off for safety reasons. A copy of aforesaid
latter is attached hereto marked "MJK 1R".

g4 The statements by the Respondent in paragraph 38 of its Opposing affidavit
ara mada without any supporling documentation or proof. Tha Respondant in
fact admits in Paragraph 2.14 of the Rule 35 {14} response that thare are no
writlen agreements with northern and southern boundary owners, which
praciudes fencing the unfenced porfion.



a5 | categorically deny that the Hermanus Golf Estate developmenl was never
anvisaged as a high security developmant. | was part of the marketing team
that sold erven pracissly on that basis and | also bought my property for that
vary same reason, The fact thal electric fencing has been installed In lhe
parimeler fencing already undertaken by lhe Respondent 1s proof of the level
of security envisaged. | am affected by the lack of security at the narthern and
southern boundaries of the Estate and only wish for the Respondant to install

alecirical fancing not just at seme places on the estate boundaries but around
the entire Estale.

96 | also deny that the security arrangements that are in place at the Hermanus
Helghts and Main Road properties are at all satisfactory. In this regard | refer
ta what | have said In the founding affidavit and will if necessary request that
this Honourable Court conduct an Inspection in loco so as to resclve this
issue.

g7 In the Rule 35(14) response the Respondent provides documents of what the
Club has required 1o ansure (hat adequats security measures are in place but

it provides no proof that the owners of the properfiss in question have agreed
to these measures.

g8 The Respondent falls to produce any documentation of confirmation of any
agreamant or arrangement that a security system has been pul in placs al
each adjacant residenca on the Estate’s boundary, which secures lhe golf
coursa, and therefore all the residants, from outside access. It Is because of
this lack of security armngements that fancing of tha unfenced partlon has
become the only remaining option,

o0 Public access gates and historic artefacts have no bearing on the security
issues at hand. Clearly these are all supposed to be locked and petty
amissions In this regard ara irelevant to this casa.



1601 deny the statements In paragraph B8 and &7 regarding my position on the

compromised security situation at the Estate in relation to the referred
website.

101 | have no knowledge of and | do not have an Intermet website al www.

jamkloofproperties.com and definitely do nol adverise the Estats on that
wabsite,

PLANS PROVIDED TO PURCHASERS

102The plans that wers provided to purchasers of erven in tha Estate were
threefold:

102.1 The first plan was, as referred to In paragraph 48 of my founding affidavit,
part of the bundle of documents given at registralion as 2 buyer. This plan
is described in the legend/key as “Landscape Elements” and Indicates lhe
various pracincts with a solid line indicating a solid perimeter around the
boundary of the Estate. Other than for this solid boundary line no other
boundary detail is legible from the legend/key, which cannot ba read.

102:2 The only plan atiached to the sale documentation is Annexure A to tha
Standard Conditions of Sale and atlached ss Annexura "C° o tha
Applicants founding affidavil. Annexure “A” describes it as a “Plan of Land
Comprising Fernkloof Esate Development’. This plan is dated 23
September 2004 and Indicates Lhe boundaries of the development with a
broken lina. The legendfkey thersto does not indicate any fencing datail and
meraly describes it as “Estate Boundary’. The sale documentation does nol



indicate or state anywhere that any portion of the perimeter of the Estate
will not be fenced

102.3 The Respondent provided the third plan lo all purchasers of erven in the
Estate after signing the legal documentation. Each buyer received a
compact disk, which contained various folders named applications, legal pdf
documents, sita plan and arch guidelines. The folder named site ptan and
arch guidelines contained an Introductory page with contact detalls, a site
davelopmant plan with enlarged plans for each precinct showing the
specific erven and an architectural design guideline. A copy of the aloresaid
development plan and detailed pians for precincls 1 & 2 are attached hereto
marked respectively "MJK 2R, "MJK 3R" and "MJK 4R’

103 The *Development plan”, being annexure "MJK 4R’, shows a clear and solid
harder around the estate with the varicus precincts indicated therean. The
legend/iey to this plan is also iegible and nowhers Is il indicated that cerlain
portions will have open frontage on the golf course, The enlarged plans of the
precincts also do not indicate anything other than a solid line, which |
accapted to ba the perimeter fance. Annexures *MJK 3R" clearly borders the
nomthemn boundary of the Estate and the boundary is dearly indicated with a
solld line as Is "MJK 4R", being precinct 2 wers | live.

CONDUCT NOT AUTHORISED BY RESPONDENT'S COUNCIL

104 Tha Respondent alleges in Paragraph 5.1 of the answaring affidavit that after
the approval, tha developmenl was rebranded from *Hermanus Golf Estate’
to "Femkloof Estate” implying that this somehow altered tha nature of the
development.



105In paragraph 2.3 of the Rule 34(14) response it is however made clear that
such rebranding was never approved by a resolution of the Respondant. It will
be argued at the hearing that the nature of lhe devaiopment could not be
alterad without the necessary authorization including a council resolution to
that effect.

106 The alleged agreement concluded between the Respondent and property
owners, that Is referred o In paragraph 36 and 15 of the opposing affidavil, in
terms of which *the existing property owners that previously enfoyed open
frontage onto the golf course land should be accommodated and thal no
fance would be eracted on the boundary between their properties and the golf
coursa land..." Is also not supparted by any resciution of the Respondent's
council.

107 The same applies to the decision thal Is referred to In paragraph 82.

108 In paragraph 2,18 of the Rule 35(14) response, the Respondent confirms that
there Is no resolution adopted by the Respondent confirming that the
Respondent is salisfied with the sacurity of the Harmanus Heights and Main
Road properties as alleged In paragraph 84 of the opposing affidavit.

BOUNDARY KEY STRUCTURES PLAN

108 The Boundary Structures Key Plan (ARK 7) appears o be at the heart of the
Respondent's oppesition to this application. | disputa ils validity and relevanca
to this application.



110The Respondant's allegation that ARKT was accepled by the Respondent

during or about August 2004 and approved for bullding purposes on 7 March
2006, Is denied.

111 In this regard the Respondent confirms, in Paragraph 2.14 of the Rule 35
(14) response, that there Is in fact no Council resolutions approving ARK 7.

1121t is thus clear that the Councll of the Respondent has at no stage considered,

dabated or decided on tha acceptabiiity of ARK 7 and has naver approved of
its use as a plan of the development.

113The Respondenl also does nol say thal ARK 7 was ever discussed or
deliberated with the Club or that it ever agreed to it

1144l of the comespondence emanating from the Club provided In Ihe Ruls
35(14) response confirms that the entire Estate will ba fenced in if acceptable
security arrangaments cannot be achieved for the unfenced porlion and
confirms that the negoliations to find an alternative solution are done in a
spirit of good nelghbouriness and do not emanate from any entitlement on
lha part of adjoining owners not to b fenced off.

115The Femkloof Estate Masters Property Owners Association (FEMPOA),
representing the property owners in the estate, did not exist at the time that
ARK. T was sllegedly agreed and approved. The Respondent also doss notl
say that ARK 7 was subsequently agreed to by FEMPOA or by any of the
other precinct property owner associations.

116The Respendent’s allagation that ARK 7 was workshopped wilh the Heritage
Committes Is inconclusive. The minutes of the Heritags commilles dated 23
February 2006 ar!d 40 March 2006, referred to In Paragraph 2.11 of the Rule
35 (14) response, does not refer anywhere to ARK 7, but only to plans for the
positioning of gatehouses and palisade fencing for Fairvays avenue and



Pracincts 8 & 9. Tha Respondent accordingly provides no proof that the
Heritage Committes approved o accepted ARK 7.

1171 A= mentloned ARK 7 was never disclosed to me as agent prior o the sale of
spven or In my capacity as purchaser when | signed the sals documentation,

118 Based on whal the deponent says In his affidavit as o the Respondent's
intention at the tims of the sale it may well be that ARK 7 was deiliberately

withheld and not disclosed to potential buyers by the Respondent and/or tha
Developer.

OUTSTANDING DOCUMENTS

1190n 17 April 2012 the Respondent filed a response to the Applicants Motice In
terms of Rule 35(14).

120A perusal of the Rule 35{14) response reveals that there are a number of
additional documents that are relevant In this matter and that the Applicants
hava not yet had sight of.

121 These include the following:

4211 The Draft Scoping Report, the Initlal Assessment and as well as the
Application for Rezoning and Subdivision of the Estate;

124.2 Al minutes of the meetings of the planning commitles and the community
commitiea referred Lo in the Development Facilliation Agresment;

121.3 The applications for removal of restrictions, including the supporting
documents; '

121.4 The advertissments pertaining to the aforementionad application/s;

434



121.5 The objections that were received, especially those in relation lo the
fencing off of the Estate and including the objeclions that are raferred to in

the ROD of 11 July 2002 under the heading "REY FACTORS
AFFECTING THE DECISION";

121,86 The Final Scoping Report;
1217 All draft and final Development Plans, Including:

121.8 the Davelopment Plan that was approved by the Respondent and that
became the development “blueprint’;

121.9 The Development Plan that is referred to in paragraph 3 of the lstter from
DEADP to the Respondent dated 19 October 2001;

12110 The Development plan that was approved and Ihat is referred toin the
minuta of the meeting of 19 February 2002;

124.41 The Development Plan refarred lo In the ROD of 117 July 2002 under
the heading "KEY FACTORS AFFECTING THE DECISION

121.12 The proposed Developmen! Plan referred to in paragraph 4.1 and the
Development Plan referred to in paragraph 4.2 thereof as Annexure Bto
the letter dated 30 September 2003 from the DEADP to the Respondent
but was not included;

121.13 The General Layout Plan that Is Annexure 1D to the EMP of 28
November 2004 (although the EMP with all of its other annaxures was

33



121.14

121,15

121.16

121,17

121.18

provided in the Rula 35(14) response was provided this plan was
omitted.)

The Appeals that are referred to in the letter dated 14" October 2003
from tha DEADP to the Respondent dated 14" October 2003 as wall as
all documents pertaining thereto;

The Environmental Audil Report as Is referred to in Conditlon 17 of the
Annexure marked *ARIK10" and the environmental audits of the wetlands
as js provided for in Condition 4.14 of the Annexura marked "ARK11" -
This report is essential to confim Inter alia adherenca to condition 16.2
of Record of Decision, marked “"ARK10".

All minutes of all meetings at which the fencing of the Estate as well as

accass to the aolf course was workshopped efther by the Raspondent or
the Rabcav internally or with third parties.

Tha Councll resclution of the Respondent on the detailed Investigation
regarding access lo the golf course and iis findings, as is provided for in
Condiion 4.7.5 of the Annexure marked *ARK11" and referred to in
paragraph 22 of ihe opposing affidavit (The Respandent in its Reply in
terms of Rule 34(14), paragraph 2.10 refers o councll resclutions and
comespondence prior to the approval grantsd by the Department of
Environmental and Cultural Affairs and Sport for the creation of lhe
Harmanus Golf Estats, dated 11 July 2002. The Respondent doas not
provide the record of this detailed Investigation obligated by the
Departmant.)

The Cauncil resolution regarding tHe establishment of the Trust fund and
the annual percentage payment as is provided for in Condition 4.13 of
the Annexure marked "ARK11" and as is refemed 1o in paragraph 22 of

e
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121.20

the opposing affidavit is also not provided.( The Respandent in its Reply
in terms of Rule 34(14), paragraph 2,10 refers to counci rasolutions and
comrespondenca prior o the approval granted by the Department of
Environmental and Cultural Affalrs and Sport for the crealion of tha
Hermanus Golf Estate, dated 11 July 2002, The Respondent does not
provide proof of the establishment of the Trust fund or its reporls as
required by the Department.)

Tha councll rasolution where it was resolved that “the existing property
owners that previously enjoyed open frontage onlo the golf course
land... should be accommodated and thal no fence would be erectad on
{he boundary between their proparties and the golf course land..." as is
referred to in paragraph 36 and__ji of the opposing affidavil. (The
Respondent in its Reply In terms of Rule 34(14), paragraph 2.10 refers
\o eouncl resolutions and correspondenca prior to the ROD. Ne council
resolution is provided confirming the aforesaid statements on behalf of
ths Respondent nor the alleged approved annexura”ARKT", which is
dated August 2004, maore than two years after the appraval by the
Department.)

The councll resclution where the decision has been taken "nol to fenca
out the Harrnm and Main Road properties”, a5 is referred to
in paragraph 82 of the opposing affidavit. (The Respondent in its Reply
in terms of Rule 34(14), parsgraph 2.10 refers lo council resolutions and
comespondence prior to tha approval granted by the Department of
Environmental and Cullural Affairs and Sport for the creation of the
Hermanus Golf Estate, dated 11 July 2002. No council resolution or any
supporting documentation is provided confirming the aforasaid statement
bahalf of the Respondent. The Resporident mersly stales that the
decision had been taken quite some time befora lhe agreements of sale
were signed by or on behalf of the Applicants.)




121.21 The minutes of the mestings where the Hermanus Heritage Committae ]
approved the *Boundary Structures Key Plan” marked as annexure h
“ARKT" and as Is refemrad to in paragraph 37 of the opposing affidavit is
also not provided. (The Respondent In its Reply in tarms of Rule 34(14),
paragraph 2.11 refers lo minutes, which does not resolve for the
approval of the alleged plan “ARKT" and this alleged plan is nowhers
mentioned. The minutes recard that * Mr Clint Evans, for Femkloof
Estate, presented the reasons for this decision. Precincts 8 & 9 have
baen sold out to purchasers for the secyrity promisad.”)

12122 Examples of the alleged annexure *ARK 7" that were allegedly used in
the marketing material used to promots and sell erven in Femkloof
Estate. (The Respondent In its Reply In terms of Rule 34(14), paragraph
2.11 meraly states that the plan marked “ARK 7° was framed and has
since been destroyed. The Respondent has not provided any of the
markeling matarial to which reference is made in the answering affidavit.

121,23 The Respondent has not provided any documentation to substantiate its
averments In paragraph 63.2 of the Opposing affidavit. (The Rule 34(14),
response in paragraph 2.15 is evasive and countars that no specific
document is refarred lo. The Respondent was required to produce the
document, which confirms the alleged security arrangements in placs at
the Hermanus Heights and Main Road properties. Mo documentation is
supplied where these owners were allegedly informed of the alleged
security arrangements, whal security measures are expected of them
and the consequences of not adhering thersto, The lack of such



121.24

121.25

documentation casts doubt as to the truthfulness of the allegations by
the Raspondent.)

The Respondent does not provide any documantation to substantiate its
averments In paragraph 65.7 of the Opposing affidavit. (The Rule 34(14),
response in pa-;agmph 2.16 is again evasive and alleges that no specific
document Is refermed to. The Respondent was required to produce
documentation of all alleged sscurity assessments and relaled repors o
ansure that the Hermanus Helght and Main Road properties ensure an
adequata bamier against entry. Mo documentation is supplied to confirm
that thess properties were assessed lor Uis security risks, whather
owners were advised of possible securily breaches or any remedial
security measures suggested to owners to be laken to snsure tha
alleged "adequata barrier against entry”. The lack of any documentation
In this regard casts doubt as to the truthfulness of the allegalions by the
Respondent.)

The Respondent does not provide any dosumentation 1o substantiate
its averments In paragraph 84 of the Opposing affidavit that the
Hermanus Galf Club was salisfied with the Improvements of individual
homeowners of their properties. The Respondent in tha Rule 34(14)
rasponse, paragraph 2,16, refers lo minules of a maeting, which
addressed a proposal for ha residents of the northemn boundary to
“buy in" to the Frenkloof Estate, and |5 not ralated to the document
required. The Respondent does not provide any correspondence oF
minutes whare the Hermanus Golf Club confirms its salisfaction with
lhe security arrangements of any adjacent property owner. The lack of
any documentation in this regard Is proof that the Respondent and/ar
its agants acted on their own accord and that the Hermanus Golf Club
did niot approve the alleged security amangements.

'y
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12128 The Respondent doas nol provide any minutes of the alleged mestings

121.27

Rabecay held with representalives of the Hermanus Heights and Main
Road property owners, as is referred to in paragraph 84 of the
opposing affidavit. (The Respondent in the Rule 34(14) response,
paragraph 2.17 confirms that lo iis knowledge no official minutes wers
kept of the meetings concerned. The documentation that it has
provided makes no reference at all to Rabav.)

It appears as if the Respondent has servitudes and or that thers are
areas that do not belong to the golf course abutting the unfenced
portions and upan which a fence could ba consbructed. Decuments
relating to thess areas are also required including all documents
authorising the closure of these areas. (In this regard it appears as if
the Respondant has grossly exaggerated the posilion by slating that

thers are 58 private properties bordering the unfenced portion whan in
truth and in fact there are only 23 such properties.)

122Unil such lime as the Applicants have been provided with the
sforementioned decuments they are simply not In a pesition to deal more

fully with the allegatlons that are contained In the answering affidavits.

123in the result an appiication will be made when this matter is heard calling
upon the Respondent ko discover the above documents and to maka them
available for inspaction by the Applicants and their legal representallves.

o
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124 The Applicants’ right to amplify their reply Is accordingly reserved until after
tha documents In queslion hava bean provided and any other Interested
parties have responded to the application.

DATED AT HERMANUS ON THIS 7 TH DAY OF MAY 2012

MARUIS JAKOBUS KLEYNHANS

| hereby certify that on the 7 th day of MAY 2012 at HERMANUS
and In my pressnce at the Deponent declared that he knows and understands
tha contents of this Affidavit, has no objection lo taking the and that ha

eonglders tha oath as binding on his conscience.
L

CAH[EEIGHER OF OATHS
IGNATILIS STEYN VAN NODRDWYIC
COMMSSINNER OF QATHS
Fuil Names: DA
101 WARRINGTOR PLACE
HARBOLIR ROAD -
HEIRMANUS ﬁ
Rank: -
Number:
Station:
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Hermanus Golf Club

P O Box 313, Main Road, Hermanus 7200
Tel: (028) 3121954/5 - Pro Shop: (028) 3122271 =

Fax: (028) 3122333 - E-Mail: pamgenhee cora

Wabslte: hito:/iwenwhioe co.2e

Raference; Letter from President to HBR

14 June 2004

Dear Homeowner R

Many years ago the Golf Club was obliged because of vandalism, tresspass and unauthorised use of
the course as well as concerns of members for their safety, to fence off the course from the 18°

green to the west and norih as far as the 12th green. This move effectively secured the courss from
pedestrian traffic from the Village to Hermanus Heights,

Mﬂmwmlbydmﬂﬂgﬁwmnﬁuﬁmmrpnﬁnﬁﬁm&hmhmspum’ﬁhﬂm
mngﬂmﬂgiwhmm&ﬂ,“pnﬂ&oﬁihﬂ?dmhﬂmmﬂﬁﬁﬂghﬂﬁrmhﬂmmsﬂ".
mupmthnufmc&mmmchﬂmmmﬂdhummimﬂlmﬁmﬂuhrmnMMEh

Thess decisions are documented in minutes of Chub Commiltes meetings and were all in reference
10 properties along the 15% and 16® fufrways. No other dispensations are documented.

Since the mdmuuuwﬁmw&m to upgrade and extend our golf
commrse, residents on the Northern boundary (mainly on the current 6% hole) have seen the proposcd,

mdmndm.&nmhﬁﬁmnfmah-mmasaﬁ:ﬂtmm:wm ambiance of their property.
The Committes of the Club has sympathy with thess vigws.

memmmmmmuammmmu&mhmmuf
several pockets of land in and around the course. As such fencing is obligatory.

Several mestings have been held by ropresentatives of the Northern and Western homeowners so 85
to cnsure their percsived rights.

Ar this stage the solution is that Iiﬁ:pmphh:ﬂﬁmm&mhﬁﬂnhmshgpmimﬁMh
t.'nnh{ahﬁmmmﬁmﬂdnﬁmmdmmhyﬂnmﬂywithﬂmnmﬂﬂrﬂfmimhﬂmml'
thoir propertics.

mmmmmmmmdﬂmimmmmwmﬁ
mmmmﬁummmmmmnupmmmmmmmmm
extensions will create a most desimble environment.

1hﬂuﬁﬂubfmhmmwﬂmmwmxhwldmmnm:pﬁmmdhnw.th:‘mghtﬁu
Development Committee, indicated an wﬂﬁmmﬁm:nhhhmmwmpmns
wﬁmmﬂaﬂmmmmmmmﬂﬂm&mﬂnﬁﬁﬂn&

Prasident: A G. Runksi - Captain; 0H. Estertwyss - Viee-Captam: B.H. Cain - Trossurer. A Fainkssg
Coenmittes: G.J, Conradi, LJ Kaidar, G du Piooy, D Pringle, M.E. du Plessis, J. du Tol
Genneal Manager: Hain Papanfus - Course Manager anurﬂﬂuﬂ-mummﬂanMmmm

G o



I’umhtﬂaudlnihismmmuwﬂlmmmlhnﬁuifﬂluhﬁ:rmluﬂwmhupmdingthe

muﬁmmmmmmimdﬁhmwﬁth;mhmﬂmufmﬂmT%m
only increase the value of any Estate property.

The Club would be pleased if you could consider this propesal fvourably and establish 2 platform
for final negotiations.

Yours sincerely,

AG Runkel
President

e
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IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TOWN)

CASE NUMBER: 12755/2011

In the matter betwaen:

MARIUS JAKOBUS KLEYNHANS
in his capacity as Trustee for the

time being of the Kleynhans Family Trust FIRST APPLICANT

and

HEATHER KLEYNHANS

in her capacity as Trustee for the

time being of the Kleynhans Family Trust SECOND APPLICANT

CORNERCADE (PTY) LTD THIRD APPLICANT
1IRLEY MILLICENT KOSTER FOURTH APPLICANT

TIELMAN NIEUWOUDT AGENBAG FIFTH APPLICANT

AND

OVERSTRAND MUNICIPALITY RESPONDENT

FILING SHEET

TAKE NOTICE that Applicants Affidavit re Interocutory Applications and Joinder is filed
herewith,

DATED at HERMANUS on this 28" day of MAY 2012,

MICHAEL: E & ASSOCIATES
PER: -

M RANG

Aftornays for Applicants
HERMANUS

Clo Strauss Daly Inc
15" Floor, The terraces

34 Bree Street
CAPE TOWN
Ref. L Malherbe
AND: THE REGISTRAR
HIGH COURT

CAPE TOWN



AND TO:

CHIN INC

12 Hope Strest,

HERMANUS

Clo Van der Spuy Cape Town
Attomeys for Responden!

(Ref, P C Neethling/ar/CH1/0028
4" floor,

14 Long Street,

CAPE TOWN

Tel: 419/3622

Fax: 418/1329



IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TOWN)

in tha matier balwesn

MARIUS JAKOBUS KLEYNHANS

in his capacity as Trusteas for the time being
of The Kleynhans Family Trust

and

HEATHER KLEYNHANS

in har capacity as Trustes for the time being
of the Kleynhans Family Trust

and

CORNERCADE (PTY)LTD

and

SHIRLEY MILLICENT KOSTER

aradd

TIELMAN NIEUWOUDT AGENBAG

AND

CVERSTRAND MUNICIPALITY

CASE NO: 127582011

FIRST APPLICANT

SECOND APPLICANT

THIRD APPLICANT

FOURTH APPLICANT

FIFTH APPLICANT

RESPONDENT

APPLICANTS AFFIDAVIT

RE - INTERLOCUTORY APPLICATIONS AND JOINDER

=)



| the Lndorsigniad
MARILS JAKOBUS KLEYNHANS

da hevely rmake: ol 5N By,
1 | &m fhe daponand 10 the Founding ang Replying Affidavis i this matier @nd |
sm duly suthonsed (o dapose to thus affidavit on behalf of the Applcars

2 The facts disposed 10 herein are withen my own parsonal knowledge. uniess the
contex! indicates ofharwse and are, 10 Ihe bast of my Mnowleoge and balsf,
trua and cormect

3 To the axtenl thal lagal subrmssions are advanced they are mada on the basis
of advice received from my egal represartatives which advica | befieve 1o Da
Phies g Sonmedt.

BACHGROUND
& The nesd for this sfidavit hes ansen because of canain new developments thst

| maed 10 bring 1o this Honourable Court's sttenfon

5 Its purtoss is threafold

%1 Firstly, i is filed In suppon of wwo applicaiions fhet fhe Applicerits nodd (o
bring &t this stage of ihe proceedngs one of whseh 1 for condanaton and
tha other relating 10 the discovery of documents,

i3 Secondly, It is filed in response o an epphcabon that has bean brought oy
theé Respondents lo strike oul canmn porticns of the founang affidawnts:
end

£33  Thircly, il daals orafly with the guesiico of ihe jonder of other pamas (o
hese procaadings

6 Each of these matters will be dealt wilh undar separate haadings below

5



10

1"

12

13

APPLICATION FOR CONDONATION

| néve nean aavisea Ingt ne Responoent has filkd Haads of Argumant I it
matter calling upan (his Honourabia Court 10 Sismiss the apphoston Decauss
ihve Appihcanis ad not Hie hoir Rephing Affidevit smaously

| fmg tps. mos! disconcenting Since the Hespondant as well 38 As a0
represantsiives ars aware inat the fing of the Applicams Repyng Affidavi
was dallberately Heid back on the advice of Advocate Alen Nalson SC panding
the aulcome of the selilemanl negotiations 1o which rsfénance i3 made = the
Practesa Note hat was fiisd of recora in this matter

Thesa negotiations commanced during Aprill 2012 and cnly came 1o .an Sna an
24™ May 2012

| aepessd to the Replying Affidavit ag far pack.as ne T May 2012 snd & copy
merecl was furmighed to the Responderit, under cover of comespondencs from
my altormeys containng inder sis seltiement propossls. at 14n16 on 7 May
2012,

Al the time ine Respondents lenal repressntalives wore edvised ihat an
Advocain Melson's advice tha Applicants’ Replying Affidavd woukd not be files
urtfil | bacams avident that & settiemant could not be reached in this malter,

Agvocate Melson expressed the view ihat it would be counter-productive to &
safiiement were (he Applicants 1o file the Raphyaing Affidavit Sus reger teing
had io the sarious allegations that gra made in it

In fris regard | refer 1o the sfiegations In ihe Regplying Affidavit that the
Respondent appears 10 have delbermely misled purchasers of erven In ihe
Eamkiool Estafe into beliaving hal ihey wess purchasing propedy (at 2
pramium price) in 8 fully fenced and sacure golf estale when in it and in fadt
it now transpires fhat If was naver the Respondant's intention 1o fully sacure tha
Estale. | am advised thet. if established, ihis would constitute fraud ertiting rot
mwumwmmmaﬂmmmmﬂmmmﬂmﬁnmlh
Eslate to cisim the damagss Ihal they have sustamed as a conssguarnce
trerscf
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18

1=

21

]
it paare emiphasis thal Advocais La Granpe 3C was &l &l limes made ewers

of Advocata Nalsons sforementosed view and the resson fos delaying the ling

of thia Replpng Affiaayit and he was in sgreament (hat # should Do held back
panding he culcome of ha satiamant negoliations

bn wiew of the shove i omes 23 & grel surprise o ms 1o laam that the point is
now taken by the Respondenl » Heads of Argument filed by Advicale @
Grange SC. that the Agplicanion enould ba dismessed due to the fect that the
Applicants’ Replying Affidavil was not filed imedusty

As mertiorsd slihiough the Replyving Affidevit was only formally served on 25
May 2012 on the Risspondant. e Aespondant and i5 legal advisers have bieen
in poseassion of it for 8 consiceranie pencd of nme now and they wi have had
mars tnan anough me to deal with i

i slso bears manton that when the Appiicarts wars called upon 1o gran the
Respondents an incuigence o fie thes Answenng Affidevits out of ims Tr=
Applicants, on the advice of Agvocate Nelsen, nad no hesialion dang 5o
notwithsianding that we are all anxious Thal the sacumly iSsus should 08
resolved 24 soon as possitle

In the premises i & unlortunate thal the Respondanl i now FEsOMINg 10
technicalities in order to keve the Apslication dsmiszed

The Replying Affidavit mises = number of wially Impantant ponts
dmnmﬂmhng.lnalm.mmmmmmmmmmm
Honoursbls Court in a number of important respects. il sis0 poes 10 & numbar
of mportant documents that the Applicants wish to inspect before furthor
vartiisting 1ha issues in a supplamentsry Replying Affidavit

| badigva that the inlerests of justce ciclate mat the it filing of the Replying
Afficiavit should for thesa ressons ba candoned and that ine Applicants shousm
be sliowed 1o proceed with tha Application notwithstanding that their Reglying
Affigavit was filsd out of lime and is cusrantty still Incomplote.

| mcosrdingly ask thal the iate fling of the Repying Affidavi be condaned and
that the refief prayed for in the draft order annaxed heralo gnd marked A" D2
grantad

= |
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BISCOVERY OF DOCUMENTS

B owill be argued B Ihe hesnng that e Answanng Afaavi reso with the
Responoent's Rols 35 (14) response reises mors ouestions INan angwars

in 1ne Answenng Affidavit the Rasoonadant Eamits hat # fed a conlrastual oty
1o fence & east & considerabia poon of the Femkloof Estsla and afieges nal
i ras fully compliad with ia obbpations n that regard

Tne Respondent does not howsver lake this Honourable Cour mito @s
confidenso Bad siaie rom wera INa] coRgaton anees

The Raspandant simes that at spprovel stege tha devatopmin? was referred 10
23 the Hermancs Golf Estele and this 15 obviously the activily for whson
aporovEl was graned oy ine relevan puthories:

In inis regard fhe approval thal was granied to davelop the region ["ARK 107)
makes it clear that there will ba & surunding fence around the activity” (i e,
around e entire Hermanus Golf Estata).

According 1o the Resgandent. the devslopmen] was however subsequently, an
some undisciosed date, "rabranded” s the “Femkipof Estale”, and at which
siage ¢wmlmml_wmﬂmﬂMﬂm
Hemmanus Gof Estata bul rather the development of “ning separsie and
gistingt pockets of land” | “situsled af the Hermanis Goff Clun”.

mmwziﬂmemmm:ﬂﬁmmDEmd
Sale, pursuant wnersto land was acquined in the Estate. provide that the sales
m‘mﬁeﬁfmﬂuiﬁmmwmmmn{WWMr
turthar condifions thal tha compatent authorities may impose with the approval
of the subdivizion of the fand comprising the deveiopment anctr ing
subdivisian af the propeTy”

In the Rule 35 [14) Notica documants were accordingly sougmt thal would

enabis (he Appicants to ascartain i there were any sllorations or SmanEMents:

ig tha aforementionsd mﬂﬂh%aﬂuﬁhm‘ﬂlm
davelopment andior the conditions of i approval wers changed.

= |
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No sl QoOuTHanis ware nowsver forfhcoming &no 8 numbaer o anponant
documents reisiing to the aporoval of ihe development have il NOL DEEN
peonided
h wil glso be ewdent from & readmg of the Answenng Affidavd that tha
Respondent rehes on @ decwon’ thel was apparemly \aken not i fenca [ha
rfancad pontions and to “agresmanls’ that weme apparenlly concluded with the
ownars of edjacent properties 1o thal effext

To date ihe Respandacits have ROwevor 850 ol produced any Sotumants o
submigniiale thal ary such decis:@n was feken by i or {hal ihere & Bny
egreament of tha Lnd refersd o

n wew of the above a numper of documents have Dean dentfied N the
Raplying Affidavit that the Applicant requires in order o feply fudly 1o e
sliegatiors el have been made m the Answenng Afficavil

Altnougn the Apphcants desperately seek an orger for specific performancs ard
this most decidedly remains thei first ophion, they are currently also conmoenng
other options and depending on whial propel discovery reveais Ihey may very
wall aoply to introduce altermate claims based on delibarate (La freudutent)
misrepresentation,

Obwiousty the proper discioswry of all meterisl GOCUMENS I8 Imparative in arder
for the Applicaints (a3 well as any other mieresiad party) (0 be properly advised
in thus regard.

in the premises this Honourable Court = reguested to direct the Respondents
to maka aveilable for nspaction and copying the documents that gre contained
i lhe schaduls annexed 10 [he drafl order marked "A°

THE JOINING OF INTERESTED PARTIES

Tha Respondant in its Answering Afficavit raised the issue of joinger and.| have
respondad tharelo in my Replying Affidavit

408



a1

| dary thal fhe Applicarits ought (o Fave foresend thal the paries in guestion

ough! i have beon oined when the Agplicalion was launched In this regard =

Ihe Ipliowing & iegvent

30 The Respondenl’ glance regording e lunging-off of mgvigusl precingis
anii Decame Bvident when s spposmp affatan was Ned

382 Tha wilores! of the Hermanus Golf Club only became avident 1o ihe
Applicants when "ARK T was filed and the Desd of Sale pursuan
wharato the Godf Chib |and was sold, was proveded in ing Ruls 35014)
response by the Respondent. and

383 The Applicants are still 5t a lbss as o tha basis upon which it Iz alieged
that tha adeining propary cwners have 2 real and substanfal legal
irerast o e outcome of the préteedings aliFough ihey have /D
pecuon 1o any of (nem, thal can demonatraie such &0 FEOfes. Dang
joinad as parties n these proceedings

The Appiicants appraciaie hatl il may e poin complex and cosily o davsa
macharism thal sscures the joinder of all Imeresied padies o hess
proceddsngs.

The Applicants pray that thess difficullies wil not prechuda tris Honouratls
Couirt from mero maln exardising it discretion 1o make &n appropnate crosr
that wil safeguard the ntarests of sil concemad

APPLICATION TO STRIKE OUT

There ara obwious reasans why neé Respongent would preter 1hus case (o be
daall with an the senitized varsion of tha papers that it application 1o strike-oul
caramplaies

The Appiicards. on e omer hand, believe that # = pramature (o Deal with ihis
anplicstion at this stage of the proceadings. for the fallowing reasons

==
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421 The sues penginng fo ine condiions of approval of ihe subdivision of

Ihe [End N guestion (g5 wall &5 any amendmanis nergio) haye nat yal
baen fully inreshed out it the pacars

112 Depanding wpon whal the further docyrmnants mveal the Applcants, as
wall 35 ofher purchasas of anven m fhe Estate. may very well 0 these
procesdings e Rtludng Seems Yor ressl w Ine form of cimms o
damages for faudulsnl misrepresantation depending uson what (he
goournents reveal

423 The allegations that the Respondant seeks 10 have struck oul re nol anly
relgvanl 1o peovide (ha conteciusl satting n which the sale agresments
st b construed bul they are Biso mosi certainly relavant 1o the wsues
curtanily being considersd ard in ralation Lo which ihe papers nave nol
yal bean finghrad,

424 Thars is also sbsolulely no reason why iMefestad parties should nol be
provided with all of the relevan facts in arder that (hey can property
conaisar thoir positions;

425  The Respondent's desse 1o have these tacts (which It does not disputa)
excised from the record smacks of & coverup. It is also contrary 1o the
new theme of opernass and asccountsbilty that underscorss fhe
Consttution and all of the legisiabon inat govems the conduct of
administrativa  bodies such &8 Ine Respondent fn fhis regard full
aggmﬂm!bammmdmmaHmﬂuﬂmnﬂﬁmmd
this matter.

POSTPONEMENT

In view of the need for further discovery, possible amplification of the Rephying
Affidavits and amendments to ihe rebdl clamed as wefl as the importancs of
affording bines interesied parfies an cppariunity to become partes 1o thesa
procesdings (should they so wish), It is unforunaisly unavodabla that e
meter must be pOSTRONed.

=5 )
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As manhoned i the fosnding pagsrs | sl raved 2 gresl deal for busiress

furmoses and on averape do not spend mora than 10 ta 14 days & manth with 3

my family m the Femitoot Estate | am autremely Broaous for the salety of my
Wite ard childran on ihe prisanily isecueld Fernklool Esialn erpeclly wWhen
| am nat thers

| am mse thal the other Applicants &8 well a5 mamy of the resdents and
awners A the Femklasg! Estale, hal are areoously gwalling e futcome of
thass proceedings, sham my fealings.

In the result | humibly request that in pestponing this mattar 8 meéchanism be
found to expadile Ihese Blresdy protractad procesdings fo (he greatast exant
possibia

CONCLUSION

| have basn advised that this Honourabie Coull has a wide discration in
decdng how bes| fo enswe thal persons thal have a resl and substantisl
inferest o ihese proceamdmngs afF jOifed Bndics &i the very lesst (hal ey are
afforded an opporunity 1o State wheiner or ol thay wish (o be jomed as parties.

| have bean atvised thal the snclossed draft order n the guestion of joinder
fas, a5 tar s pozsibie, bean Dased on precedants in other manars. | stress That
1 MecEty COMAINE & Suggestion n this regand

| sacordingly pray that ai the hearing of this matiar this Honourabile Court will
make an order in accordance with the drafl that s annexed hareto and marked
Annaxure “A". of such othar prdar a5 it deems appropriale

DATED AT Sﬂ*L';"‘*‘““L OM THIS 28 TH DAY OF MAY 2012

MARUIS JAKOBUS KLEYNHANS
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| sty cartify it on he 28 th day of MAY 2012 8t E-:l-[i-'ﬂﬁ-—m-l- and

in my Fesance &l he Deponan] deciamed hal e knows and undersiands (he conmants

IR O N SOMSSIBNCe

Full Names: “elw r‘b"‘mch&f:
Rank- L\IP 3

Number: Cu1%

. MR SONGE |

J =il e h‘r TS |

! 28 MAY 2w




ANNERURE "A"

IN THE HIGH COURT OF SOUTH AFRICA
[WESTERN CAPE HIGH COURT, CAPE TOWN)

CASE NOD; 127582011
In e matar betweaan:
MARIUS JAKOBUS KLEYNHANS FIRST APPLICANT

In his capacity as Trustes for the
limg baing of The Kleynhans Family Trurst

and

HEATHER KLEYNHANS

in hor capacity as Trustee for the

time being of the Kleynhans Family Trust SECOND APPLICANT
CORNERCADE (PTY) LTD : THIRD APPLICANT
SHIRLEY MILLICENT KOSTER FOURTH APPLICANT
TIELMAN NIEUWOUDT AGENBAG FIFTH APPLICANT
AND

OVERSTRAND MUNICIPALITY RESPONDENT

DRAFT ORDER




Haying heard the parties. the foliowlng ordar is maoe

CONDONNATION

I Thae Applcents’ felura io lils ther Raplying Atfidavis s hafsby condaned:

2 The Applicants arg granted Isave lo suoplament Ihair Replyng Athdavits
harain wilhin taenty-ona dayvs after compliance by he Respondant with

Wie arded mads by thes Coun inowerms of Rule 35(11) ang o which

relerence & mede n paragraph 3 herao!

DISCOVERY

¥ mm&ﬂﬂmﬂﬂrllmﬂmuwmmmm
under oath Buch documenis of 18pEe fecordings 0 s power o comral
ratating to-sny mafier i queslion n hess proteeding. including but net
fimitea to the documants that are refamred to in Anrecure "CO 17 hemio.

POSTPONEMENT AND JOINDER
4 The application is postponed sine die n order 1o gliow the appleanis 1o

demonatrate whal (he siand of the partes mierad 1o n Annaure "COZ

herets i 91 refahion to these proceadings

w:&%J



i I ims regand e Applicabts ghall sscenain from e Ganoul partias
refamed o i Anneeare “COF whotner ey @08 pregared 16 e with (Ris
Gourt & whtlen conaent lo be bournd by WHis Cowrts judgrment
rotwithstanding the tast trat they Fiave not been cited 5= panias

4. I such consenils lo abide this Court's |utgemenl are nol fled by 31
Ociobar 20712 or If ot =y tma prak iheeeio e Applicanis’ alicmsy
intirales. in writing to ihe Ragistrar of this Court that Such consents cannot
be obtainad this Coun will give such drechons a5 10 1he courss the

procasdings will INen Nave 10 1aks

APPLICATION TO STRIKE QUT
7 The Respondent's application 1o strike ol i defarred for later

datarmination whan the mesits of the Appication ar higsrd

COSTS

‘8 Costs arg reservad for [Ster celsrminaton,

BY ORDER

DATE
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I THE HIGH COURT OF SOUTH AFRIGA

(WESTERMN CAPE HIGH COURT, CAPE TOWN|

B ihe matier Detasan

MARILUS JAKOBUS KLEYNHANS

in his capacity as Trustee for the

time being of the Kleynhans Family Trust
and

HEATHER KLEYNHANS

in her capacity as Trustes for e

time being of the Kleynhans Famidly Trust
CORNERCADE (PTY) LTD

SHIRLEY MILLICENT KOSTER

TIELMAN NIEUWOUDT AGENBAG

AND

CVERSTRAND MUNICIPALITY

CASE NUMBER: 12755872011

FIRST APPLICANT

SECOND APPLICANT

THIRD APPLICANT
FOURTH APPLICANT
FIFTH APPLICANT

RESPONDENT

ANNEXURE “CQ1™

Tha dacurments 10 ba discoverad as par Clause 3 of tha Draft Ordar ere ds follows

1 Tha documants listed end ideniified m peragraphs 121.1 1 121.27 of Resbonderts

Raplying Affidavil dated 7 May 2012

BY ORDER:

DATE



IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAFE TOWN)

In e mankas oensean

MARIUS JAKOBUS KLEYNHANS

in his capacity a5 Trustes far the

time being of the Kleynhans Family Trust
and

HEATHER KLEYNHANS

in har capacity as Trustee for the

tima being of the Kloynhans Family Trust
CORNERCADE [PTY) LTD

SHIRLEY MILLICENT KOSTER

TIELMAN NIEUWOUDT AGENBAG

AND

OVERSTRAND MUNICIPALITY

CASE NUMBER: 1275572011

FIRST APPLICANT

SECOND APPLICANT

THIRD APPLICANT
FOURTH APPLICANT
FIFTH APPLICANT

RESPONDENT

ANNEXURE “CO2"

The partes a5 are wended, per Clauss 4 of the Draft Order o0 as follows

1. THE HERMANUS GOLF CLUB, ang

2 THE GVWNERS analor RESIDENTE of the mdividual erven n the Famkioof Estate: and

3 THE PROPEETY OWNERS zs ara melarmed I mn Paragraph 510 of Respondents

Answenng Aligavil, &5 per he Scnadule therelts, marked "ARK 3",

BY ORDER:

‘DATE



IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TOWN)

In the matler bebwean

MARIUS KLEYHANS

in his capacity as Trustes far the time
being of The Kileynhans Family Trust

HEATHER KLEYNHANS

i ner capacity as Trustes for the yme
being of The Kieynhans Famlly Trust

CORNERCADE (PTY) LTD
SHIRLEY MILLICENT KOSTER
TIELMAN NIEUWOUDT AGENBAG

AND

OVERSTRAND MUNICIPALITY

A7

Case no 1275511

First Applicant

Second Applicant

Third Applicant
Fourth Applicant

Fifth Applicant

Respondent

NOTICE OF APPLICATION
(MOTION TO STRIKE QOUT)

BE PLEASED TO TAKE NOTICE that Respondent intends at the hearing of this matter to
apply to this Honourable Court for the striking out of the portions of the replying affidavit of
MARIUS JAKOBUS KLEYNHANS, dated 7 May 2012 to which raference is made below,
on the grounds that such portions of the affidavit are irrelevant fo the resclution of the

matter and, where applicable, also on the further grounds specified below,

1. Paragraph 6 (on the grounds that it is not only bad tn law but is inconsistent with

the paragraphs following upen i, in paricular with the conclusions stated in

paragraph 14 and 23, as well as 31)

a



10

11

12.

13

Paragraph 11 (Ireievance) ==
Paragraph 12 {irrelevanca)

Paragraph 15 (inapproprials and prajudicially vague and unspecific references o
Respondgents "Rule 35{14]" rezponse; deparlure from case made out in founding

papars
Paragraphs 18 to 23 (deparfure fram case made oul in founding papers)

Paragraph 25 (Given the concession stated in parsgraph 24, the precise manner
in which the interest of the Hemanus Golt Club to be joined in the proceadings,

arose, 15 clearly irzlevant)

Paragraph 25.2, 25.3, 25.4.1 and 25.4.2 [general irelevance, as well as
inappropriafe and prejudicially vague and unspecific references to Respondent's
"Rule 35{14)" response)

Paragraph 26, 27 and 28 (general irrelevance gz wall as deparfure from case
made out In founding papers)

Paragraph 23 (general iralavance, as well as inappropriate and prejudicially vague
and unspecific references to Respondent's “Rule 35(14)" responszse)

Paragraph 30 (g=neral inelevance )

Paragraphs 33, 34, 35 and 36 (irrelevance — precise nature and scope of particular
subjective rights which the parties in question may or may nol have is not relavant
1o the Issue whether they are entitied to insist on belng joined in the proceedings)

Paragraph 37 (irefevance, as well as inappropriate and prejudicially vague and
unspecific reference to Respondent's "Rule 35(714)° response)

Paragraph 38 (irelevance)



4,

18,

19

20

21

22,

23

24

25,

27

480

Paragraph 39 (the second sentence thereof) (Inappropriate and prejudiciaii:,r
vague and ungpecific reference to Respondant's "Rie 35(14)" response)

Paragraph 41 (irrelevance as well as depanure from case mads out in founding

papers)
Paragraph 42 (vagueness of reference)

Paragraph 51.2 and 51.3 (imelevance, depanure from case made out In founding
papers)

Paragraph 52 {imelevanca)
Paragraph 56 (depanure from case made out in founding papers)
Paragraph 58, 59 and 60 (irrelevanca)

Paragraph 81 (irrelevance, as well as inappropriate and prejudicially vagus and
unspecific reference to Respandent's "Rule 35(74)" response)

Paragraph 62 (speculation and Irrelavance)

Paragraph 63 (irrelevance)

Paragraphs 64, 65 and 66 (miscanstruing of onus of proof and accardingly

irrelevant)

Paragraph 72 (prejudicially vague and unspecific reference to Respondent's “Rule
35(74)" responsa)

Paragraph 75 (irrelevancs)

Paragraph 76 (irrelevance / inadmissible evidence of parties’ negotiations and pre-

contractual state of mind)



28

29

30

a1

-

33

34

35

35

37

35

38,

40

41,

481

Paragraph 77 (inadmissible evidence in relation to matters excluded by E*ﬂfim

corlractual provisions)

Paragraph 79 (vague and Lnspecific reference to Respondents “Rule 35(14)°

fEsponse

Paragraph 80 (irrelevance and nadmissibility, clash with exclusionary provisions

cantaired in the contracts referered o)

Paragraph 82 (ifrelavance)

Paragraph 84 (irelevance, misconstruing of onus of proof)
Paragraph 85 {irrelevance, speculation; Inadmissibla hearsay)

Paragraph 86 (vague and unspecific reference o Respondent's “Ruls 33(74)

responsa)l

Paragraph 87 (irrelevance; dapanure from case made oul in founding papers)
Paragraph 88 (irrsievance)

Paragraph 21 (irrslavance}

Paragraph 93 (irrelevance)

Paragraph 94 (irslevance)

Paragraph 95 {imelavance)

Paragraph 96 (irelavance)

Paragraph 97 (imelavance)



43

ad

43.

46.

47

48,

Paragraph 28 (the first sentence thereof) (irrelevance)

Paragraph 98 (the second sentance thereof) (departure from case made out in
founding papers)

Paragraph 102.2 {ihe fast santence thereof} (irelevancea)

Paragraph 102.3 and 103 (irelevant on Applicants' own version — see the first
sentence of paragraph 102.3)

Paragraph 114 [vague and unspecific reference to Respondent's “Rule 35(74)
response; departure from case made out in faunding papars)

Paragraphs 119 to 124 (call for general discovery, in application proceedings,
without propesly motivated application; irrelevance to case as made out in fourding
papers)

TAKE NOTICE FURTHER THAT Respondsnt will pray for an order directing such
Applicanis) as may oppose this application o pay the costs thereof.

DATED AT CaPe Tiwn THIS 30 I DAY OF MAY 2012

CHIN INC
Attorneys far Respondent
Per: i -

|
HERMANUS

clo

VAN DER SPUY CAPE TOWN
4" Fioor

14 Long Street

CAPE TOWN



O
THE REGISTRAR

Westarn Cape High Coun
CAPE TOWN

AND TTx
MICHAEL RANGE & ASSOC

Anarney for Applicams
HERMANUS

(=}

STRAUSS DALY INC
15" Floor

The Terraces

34 Brea Streat

CAPE TOWN

Ref: L Malherbe
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BOX 135

IN THE HIGH COURT OF SOUTH AFRICA

WESTERN CAPE HIGH COURT. CAPE TOWN

I the appplication of :

ON THEROLL: 7/6/12

CASE NUMBER * 12755/2011

MARIUS KLEYNHANS 1™ APPLICANT

In his capacity as Trustee for the time being of

The Kleynhans Family Trust

HEATHER KLEYNHANS 2™ APPLICANT

In her capacity as Trustee for tha time being of

The Klaynhans Family Trust

CORNERCADE (PTY) LTD 3" APPLICANT

SHIRLEY MILLICENT KOSTER 4" APPLICANT

TIELMAN NIEUWOUDT AGENBAG 5" APPLICANT

and

OVERSTRAND MUNICIPALITY RESPONDENT
FILING NOTICE

DOCUMENT FILED :

Affidavit of A R Kuchar,

Daled at Cape Town this 4TH day of JUNE 20

12

CHIN INC
12 Hope Streel
HERMANUS
VAROERSPUY
PC Nesthiing
b21 415 3522

prudangvdalin co.08
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clo Van der Spuy Cape Town

Cape Town

P O Box 1701
Capes Town

DX : 53 Cape Town
{Tei 419-3522)
{(FX: 418-1328)

To THE REGISTRAR
High Coun
CAPE TOWN

and 1o MICHAEL RANGE & ASS
Attorney for Applicants
Harmanus
clo Strauss Daly Inc
15" Fioor s ﬂe.p
The Tetraces
34 Bree Streat
CAPE TOWN
Ref: L Matherbo

VANDERSPLRY

LT Mesthliing
021419 3822
paulangrvdslaw. coz8



IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TOWN)

Case noe 12783M1
In the mattar between

MARIUS KLEYNHANS First Applicant

in his capacity as Trustes for the time
belng of The Kleynhans Family Trust

HEATHER KLEYNHANS Second Applicant

in her capacity as Trustee for the time
being of The Kleynhans Family Trust

CORNERCADE (PTY) LTD Third Applicant

SHIRLEY MILLICENT KOSTER Fourth Applicant

TIELMAN NIEUWOUDT AGENBAG Fifth Applicant

AND

OVERSTRAND MUNICIPALITY Respondant
AFFIDAVIT

|, the undersigned,

ALFRED RIAAN KUCHAR

do hereby make cath and say that:

1. | am an adult male and Senior Manager Town Planning and Froperty

()



Administration, Overstrand Municipality, | am also the depanent to tha answering
affidavit deliverad In this matter,

S

The facts sst out herein are true and comect and, save where the contrary is

indicated — in which event | vernly believe such contents to be frue and cormect - ars
within my personal Knowledge.

Where | make legal assertions | do so on the basis of advice received from
Respondent's legal representatives and in the belief that such advice Is comrect,

The purpose of this affidavit is to answer the aflegations contained in the further
affidavit filed by Applicants on 28 May 2012, which accompanios whal is sffectivaly
a substantive application (for postponement) on thelr part. Applicants have in such
affidavit also incorporated by referenca certain parts of their own replying affidavil,
deposed fo on 7 May 2012 and filed belatedly on 25 May 2012. To the extent
possible, given the time constraints Invoived, | shall deal herein also on &
provisional basis with such parts of the replying affidavit

Respondent will, however, subsequently aiso apply, at the appropriate juncture, and
once the case Respondent has to mest has bean properly delineated in the papers,
1o Tile a further (fourth) set of affidavits in respense 1o Applicanis' replying affidavit

MNolice has already been given to Applicants of Respondent's intent to apply at the
hearing for the striking out of a host of passages contained In the founding papers,
mainly on the basis that they are inadmissible in evidence or otherwise irrelavant lo
the resolution of the mattar A simllar application has followed in respect of
offending passages in the replying affidavit. Some of the aspects covered in the
present affidavit may fall away in part (but not antirely) depending on which of the
offending passages this Honourable Court may eventually strke out, They are
neverthaless dealt with herein out of an abundance of caution.

| wish to re-iterate Ihat First Applicant's replying affidavit was filed belatedly (on
25 May 2012), which prejudiced Respondent in the conduct of this matter and

b



amongst other things meant that Respandent was compelled to file heads of
~rqument {on 24 May 2012) without the baneafil of replying papers. | shall deal with

this mors fully below, in discussing the addiional affidavit subsequently filed by
Applicants.

a I 'am advised that based on this (coupled with Applicants’ failure to date to file heads
of argument, either in the main application or in respect of Respondent's impending
application for striking-out afluded to above), Applicants’ application may be
dismissed outnight, or struck from the rall, and this Honourable Court will be
requested at the hearing to make such an order.

8. Where | fail to respend to any particular allegations in Applicants’ further affidavit (or
their replying affidavit), such allegations are nonethelass generally denied to tha
extant that they clash with what | said in the answering affidavit or with the contants
of the present affidavit generally. | therefore do not deal in full or at all — to mentian
but two examples — with the non-jcinder aspect or the prescription issue

ALLEGATIONS OF FRAUD OR DECEIT ON THE PART OF RESPONDENT

10. | shall deal later on a paragraph-by-paragraph basis with the further affidavit filed by
Applicants on 28 May 2012. However, | wish fo paint out al the outsst that, in
paragraph 13 thereof, First Applicant refers back to what he said in Applicants'
replying affidavit where he made allegations to the effect that Respondent
deliberately migled Applicants, as well as prospective purchasers of erven in the
Estate generally, in connection with what they would be buying inte..  (Similar
allegations of fraud are repeated In for example paragraphs 19 and 34 ol the
affidavit under reply.}

11..  In this regard | refer the Honourable Court generally to paragraphs 40, 73 1o 77
{wherein the replying affidavit alleges that “each and every one of the purchasers”
was “deliberately misled” by the Respondent (andfor the Developer] in relation to an
“incradibly important altribute of the Estats”), 80, 82 (whare First Applicant alleges
outright that "ARK 7" was never disclosed to him, whather in his capacity as selling

bex
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agent or buyer), 117 and 118 (where First Applicant falsely alieges that "ARK 7" was
“eliberately withheld and not disclosed fo potential buyers”

12.  in the affidavil under reply, morecver, he goes further than mersly repeating the

frankly mendacious allegations In question, by employing the straight-forwardly
defamatary term “fraud”. Respondent must be given a chance to clear its name. As

I shall show below, it is Applicants who are trying to suppress the truth and misfead
the Court.

13. This Is so paricularly in the context of the joinder procedure envisaged by
Applicants, assuming that this Honourable Court should decide to allow it, would
abviously be facilitated by nol only the shiking out of tha relevant passages in the
Applicants’ papers but also by the satting straight of the record as far as the
credibility of Applicants’ and Respondent's respective versions regarding what was

and was not disclesed to potential buyers of properties In the Femkloof Estate is
concemed. It stands to reason that it would not be in the interests of the parties,

this Honourable Court or the administration of justice generally if baseless
accusalions of dishonest (fraudulent) conduct levelled at a public body lke
Respondant ware allowed lo be disseminated, unanswered, among a large body of
persons, each of which (assuming they are lo be joined) might have the procadural
nght to deal with such allegations in detail. | wish to make it clear that
Respondent's view is nol that such a joindar procedure ocught to be foliowed. It is

that Applicants’ application is fatally flawed because of the non-joinder and should
be dismissed.

14.  The allegations in paragraph 13 of the affidavil under reply are denied. In particutar
tha allegation that Respondent perpelrated a fraud (or anything remotely
approaching it) on anyone is utterly rejected.

THE PROCESS IN TERMS OF WHICH THE ERVEN WERE SOLD

15.  In order to set the scens for the application referred to, | is necessary 1o say
somathing more about the process In terms of which erven in the Estate were sold.

S
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7.

18

To the extent that the factual aspects of the process and the vanus in question as
~“escribed below are not within my own personal kmowledga, they have been
reliably related to me by a number of persons, Including Mr Colin Green, and |
accordingly befieve them lo be true. | am Informed that Mr Green, who was

intimately involved with the process, will In due course depose to a confimmatory
affidavit in this regard.

in the brief description that follows, refarence will b& made 19 a video recording of
the process. Should it be required, amangements will be made for the video
material to be made available for viewing by this Honourable Court.  The main
importance of this material is that t demonstrates objectively that First Applicant is
simply not telling the truth where he alleges that Respondent (or the developer who
acled on its behall) daliberately withheld or failed 1o disclose the information in
question to Applicants or to other patantial buyars of erven in the Estate.

Registration (which was mandatory for participation in the rest of the sale process)
took place over & period of two days. The culmination of the process was a lottery
type draw {one for golf club members and one for tha rest of the public) over a
further two day period, in terms of which around 324 extremely eager purchasers
were drawn from the prospective purchasers who registered (approximately 1,500
in number), The sale of municipal land is stictly rsgulated by the Local
Government. Municipal Finance Management Act (56 of 2003) and because Lhe
treditional tender process was not feasible under the circumstances, this process
was daevised as an appropriate altemalive solution. Thers was much excitement all
round, with the sentiments attendant upon a buyers’ market prevaling, and the
process became a sociai evant. A host of estate agents (including First and Second
Applicant), which were rewarded to the tune of R250,000 per agency for their
efforis, were present to gulde aspiting buyers through the process and to explain
the details to them,

Aspiring buyars whose names were drawn, ware allowed to select a stand (erf) on a
first drawn, first served basis. Each particular salection was identified by means of
a coloured pin placed on the relevant demarcated erf on the scale model of the
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Estate, which was housed In what could be called the *selection area” of the vanye
‘4 huge marquee tent). A plot selected In this way effectively constituted a first
‘Opportunity for the relevant buyer 10 purchase that plot, subjec! lo compliance with
the rest of the process, which; Inter alia, entalled completion and signature of the
relevant sale agresment, immediate payment of & 20% dapasil on the purchase
price, and approval of the transfer by the Respondent's Council,

Aparl from the aforsmentioned scale model, the selection area also featured a
variety of plans, photographic location displays, architactural guidelines and other
information material placed In prominent pesitions along the screans sat up in close
proximity around the scale model to form the selection erea.  Prominant among
these, and conspicuously situated either side of a very large aedal imags of the

development and surounding areas. were large blown-up and clearly visible
versions of:

18.1. Aframed version of the “Boundary Structures Key Plan” (65cmH x 80cmW —
framed), attached ae annexure "ARK 7" to my answaring affidavit and
discussed at length in that affidavit (see for example paragraphs 15 and 20).
In the Interests of complete accuracy | should make it clear that "ARK 7 Is a
non-replica copy of the framed version of tha plan as it was displayed on the
screen (the “wall® of the selection area) which differs slightly from the framed
displayed version. The differences are insignificant, very minor and
completely frrelevant 1o the points in issue in the present case. In what
follows | shall simply refer lo “varsions™ of *ARK 7" without repeating the
distinction which | have just mentioned.

19.2. The main significance of "ARK 7" is two-fold:

18.2.1. Filrstly, the relevant wording (*By mulual agreement by owners open
frontage is first oplion as long as integrily of secunly is maintained
{o satisfaction of house cwners / golf course owners”), |s deatructive
of Applicants casa, in that it confirme that In principle and in terms of
the deeds of sale there would not be fencing of the kind and In the
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piaces now demanded by Applicants.

19.22. Secondly, a5 will be explained below. the framed veision of ARK 7
was not only prominantly displayed and availabla to be consulted by
all persons who entered the selection area during the entirs
duration of the process (which must include all or virtually all of
those who registered), but the video malarial proves that both First
and Secand Applicant were regularly In close proximity to ARK 7 (as
wall as the framed version of ARK 12 referred to below), and could
not, especially in view of First Applicant's declared interest in the
seourity aspects of the estate, have fafled to ses . Their
protestations to the contrary are clearly false. More impartantly, and
imefutably, the fact that ARK 7 was so prominently displayed
completely destroys Applicants’ mendacious contentions to the
effect that it was deliberately withheld from prospeciive purchasers.

19.3. The second document displayed in the selection area, near the framed
version of ARK 7 and to the right of a viewer facing the screen against which
It was displayed, was a framed version of ARK 12, (72emH x 170cmW —
framed) to which reference i alse made in the answering papers (see for
example paragraph 22.4, where It Is made clear that ARK 12 also did nol
provide for the fencing now in issug). This plan bore the same legend as
ARK 7, quoted abhove, and was a larger version of a plan (annexed as
Annexure B to Applicants’ founding affidavil) included In the information pack
given to participants upon registration,

In order to place the true facts vividly before this Honourable Court | attach as
‘RK1.1" to "RK1.9" a number of print-outs of still Images from the video matarial
already mentioned. If they are collectively considered a clear image s gained of the
lay-out of the selection area, of how prominently the framed versions of "ARK 7"
and "ARK 12" were digplayed, and how close these plans were to the table housing
the scale model visited by every purchaser, and accessible to all registered
potential purchasers for Lhe entire duration of the procesa. The images prove that

T
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First Applicant's claim that "ARK 7" was daliberatsly withheld from or not disclosad
“* potential purchasars is a lis.

T

20.1.

20.2.

20.3.

20.4.

20.5.

20.6.

20.7.

20.8.

RK1.1 shows Ihe selection area, with the scale model of the davelopmant in
the foreground and the framed versicns of “ARK 7" and "ARK 12° appearing
in the background,

RK1.2 again shows the layout of the selection area, with the framed version
of "ARK 7" in the background.

RK1.3 provides a close-up view of the framed version of "ARK 7°, as

displayed in the salection area, giving & claar impression of its size and its
general congpicuousness

RK1.4(a) and (b) — these smaller images show additional views Indicating
how the framed version of "ARK 7" was displayed in the selection area and
used for informalion and discussion purposes

RK1.5 shows the framed version of "ARK 12" &s it was displayed in the
selaction area. On the extreme right of tha image, al the adge of vision, the

front pant of the face of a person can be seen. The person is clearly looking
at"ARK 12°,

RK1.8 shows an alternativa view of the framed version of "ARK 12", Agan
there are parsans in closa proximity to tha plan,

RK1.7 shows First Applicant (on the right), In the company of a person who is
presumably a client, In the selection area.

RK1.8 shows (amongst other things) First Applicant (on the far left, in the
background) and Secorid Applicant In the foreground {on the right), with the
framed version of "ARK 7" also In the background.

4373
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21.

20.9. RK1.9 shows a prospective purchaser in the selection arsa. He is holding
and looking at a copy of the plan included in the information pack provided to

prospective purchasers {(a copy of which was attached as Annexure B o the
founding affidavit).

R

| should add that the eriginal framed varsions of "ARK 7° and “ARK 12" - that is, the
versions displayed In the salection area, were removed from the venus when the
marquee fent was dismantled afler the draw, fo the on-site sales office of Pam
Golding Properties and prominently displayed there during the development period
until Tracy Quincy Properties became the accradiled sales agemt for the Master
Property Owners Association of Femkloof Estate. Thie originals were then entrusted
to this agency and are still In existence and on display on its current premisas naxt
to the Hermanus Golf Club. Copies of photos reflecting this, taken on 231 May 2012
and close-ups taken on 2 June 2012, are attached as "RKZ" (as displayed on
current premises), "RK3" (framed version of ARKT), "RK3(a)" (close-up of open
frontage as per legend) and “RK3(b)" (close-up of legend) and *RK4.1" (framed
version of ARK12) "RK4.2° (right half of ARK12 bearing information and legand)
"RK4.2(a) to (I)" (close-up sections of information and legend from top to bottom).
These photos show the placement of the plans, the relative size thareof as well as
the clear lagibility of the legend in issue.

DEPARTURE FROM CASE MADE OUT IN FOUNDING PAPERS GENERALLY

22.

23.

24.

In the founding affidavit Applicants seek to make out a case for the relief sought on
the sole basis that the relevant deeds of sale supposadly contain a term obliging
Respondent 1o erect an electrified fence around the hitherio unfenced portions of
the Estata.

That this is so Is clear from the summary of the relief claimed by Applicants
contained in paragraphs 12 to 17 of the founding affidavit. It s aiso clear, lo
mantion but one further example, from paragraph 41 of the founding affidavit.

To the extent that the founding affidavit deals with other matters, these are not only

i
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generally speaking Irrelevant but pre-suppose the existencs of an obligation on the

~art of the Respondent lo do what Applicants claim it should do. No other source
Tor he alleged obligation is suggested.

A perusal of the replying affidsvit, on the other hand, shows that Applicants’ cass
has undergone a vitually compiete transformation.  [| wish to re-erate that
Respondent, although it reserves the right to respond properly to the replying
aifidavit at a later stage, has been obliged by Applicants' affidavit of 28 May 2012 to
deal, provisionally and as best It can, with the contents of the replying affidavit.)

In the first place, the references In the replying affidavit to the underlying desds of
sale (on which Applicants exclusively relied in their founding papers) are few and far
betwean. The scaftered references to the supposed obligation on the Respondant
(allegedly arising from the deeds of sals) are few in number and, as regards
content, are not substantive but are indeed spaculative, argumentative and
irelevant to such a degree that they are for the most part liable to be struck out.
They show that Applicants are continuing 1o espouse their original cause of action
only haif-heartedly, If at all (compare also the dithering apparent from paragraph 34
of the affidavit under reply). This is true generally of the portion of the replying
affidavit commencing at paragraph 58 and running through to (approximately)
paragraph 77. Some examples may ilustrate what | mean:

26.1. Paragraph 58, where tha irreiavant fact Is mentioned that the Respondent
has constructed a fance around “almost the entire estaie except for the
unfanced portion™,

26.2, Paragreph 58, where relevant references are made to what Respondent
has spent so far,

26.3. Paragraph 61 (refarences to the benefiting of histoncally disadvantaged
persons),

28.4. Paragraph 63 (irrelavant references to the amount of money at Respondent's

— ks
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28.

disposal),

Secondly, it appears that the contractual baais for Applicants’ claims, as anginally
advanced, has now beon supersaded oy a reliance an whal affectively amaunts to a
siatulory or regulatory basis supposedly Justifying Ihe refiet sought | am advised
that a departure of this kind is not to be tolerated and that an applicant should be
kept to the issues as pleaded by him - particularly where, as here, the new grounds
sought to be advanced could, in the absance of amendmani, never justify the raliaf
sought (being effectively an order of specific parfarmance ansing from contracts).

Thirdly, thare Is another theme sought Io be grafted onts Applicants’ case through
the medium of the replying affidavit. Applicants’ contentions in this regard are
based largely on annexure ARK 7 to the answering papers (the “Boundary
Siructures Key Plan”). | shall not repeat what | said in connection with this in the
answering affidavit, and above, except to confirm that | stand thereby, Applicants,
however, have homed in on the foliowing wording appearing on ARK 7 (as well as
on ARK 12 and en the plan annexed as Annaxure B to the founding affidavit - and,
as indicatled above, also on the framed versiona of ARK7 and ARK12) and are
seeking 1o construct from it an alternative basis for the rellef sought by them: *8y
mutual agreement by owners open frontage is first option as long as integrity of
securify is maintained to satisfaction of house owners / golf course owners.”

Applicants place reliance on this in for example paragraphs 25, 41, 42, 82 (o B7 of
the replying affidavit (where the conclusion s sought to be reached that "the
unfenced portion must now be fenced’) and 114. In conjunction with paragraphs In
which the afleged inadequacies of the Estate from a security perspective are set out
{=ee for example paragraphs 98 and 98 of the replying affidavit), Applicants now
appear 10 contend thal the legend appearing on the decuments rafarred to above
|ustifies the order saught in their notice of motion,

This not only constilutes an impermissible departure from its case as origmnally
pleaded (s2e abova), but |t Is also internally inconsistent because even I Applicants’
new contentions in this regard were to be taken at face value, this would at best



obliga Respondent to take part in bona fida future negotiations on this score which

"ould not mecessarily have any outcome, much less a distinct or enforceable

outcame In favour of Applicants. (1 should mention yel another obstacle to

accapling Applicanis’ contentions In this regard at face value, which |s thal, In the
circumstances, Respondent could at any rale have no conceivable role to play In
any such negotiations. As made clear by the legend on which Applicants seek lo
place reliance, the matter would be one purely batween the golf course owners and
the home owners. The development period Is over and the golf course has besn
transferrad to the Club.) Put differently, the very contantions that Applicants seek to
advance here show that Appiicants do not have s right thal would justify the relief
sought by them but, at the very best for them, an Inchoate hope which may ar may
not eventually transform into a legally enforcesbls right. The hew cass affactively

advanced by Applicants Is that the cause of action on which they seek to rely ks still
incompleta.

APPLICANTS' SUPPOSED STATUTORY/QUASI-STATUTORY RIGHT TO THE
ERECTION OF THE FENCE

31.

3.

Based on what | have said In the answering affidavit (and what | shall say below) it
is clear that Applicants' reliance on the above-mentioned documents is mizplaced.
Applicants' modus operandi (which also explains their genaralised request for
discovery in paragraph 121 of the replying affidavit) Is apparently to trawl through
any official documentation eontaining zoning or emvironmental approvals and the
iilke thal have the remaotest connection with the Estate {or tha area in which It Is
sitluated). Their approach then procesds, withou! regard to the nature or stalus of
the document in guestion, to pounce on any reference it may contain to & *fence”,
and finally to use the latter as the basis for an argumant thal tha document in
question somehow not only obliges Respondent to erect the fencing now demanded

by Applicants but also to make such alleged obligation enforceable at the instance
of Applicants.

Needless to say Respondent rejects lhe asbove approach as well as the
consequances alieged to fiow from it. As already mentioned Respondent will, i
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necessary, deal with the details of Applicants allegations In this regard st a later
“tage.

THE FURTHER AFFIDAVIT FILED BY APPLICANTS

33, | now tum to deal with the further affidavit filed by Applicants on 28 May 2012,

Ad paragraph 2

34.  For reasons sel out slsewhere In this affidavit and to ihe extent necessary | deny
that the facts in Apphcants' further affidavit are true and correct,

Ad paragraphs 4 10 8
35.  The contents are notad,

Application for condonation

Ad paragraph 7

28. The contents are noted.
Ad paragraphs 8, 9 and 10

37.  Itis acknowledged that the filing of the replying affidavit was delibarately held back
pending the outcoma of setllement negotiations.

38 However, the settlement negotiations falled and cama to an end when, on 15 May
2012, Respondent's atomey wrote lo Applicants’ attarney to Infarm him (a) of the
fact that the seftiement offer was not accepted and (b) that the replying affidavit
would, in light of the approaching court date, be awaited on or before close of
business on Thursday 17 March 2012. A copy of the e-mail in question s attached

as “RK5".

&



39,

44

41

42.

43

| therefore deny that ths setilement negotiations came to an end only on 24 May
012, as alleged in paragraph @ of Applicants’ further affidavit.

i should add that no addifiong time was nesded by Applicants 1o finaligs the
replying affidavit when thay were informed an 15 May 2012 that there would ba no
selllement.  The reason is that, as acknowledged in paragraph 10 of Applicants’
further affidavit, the document had been finalisad for some time and there was
accordingly nothing in the way of its being filed immediataty,

The above s confimed by an e-mail dated 13 May 2012 emanating from
Raspondent's attomney (aftached as "RK&") which contained the following seif-
explanatory passage (emphasis supplied):

We confirm that when the extension dafe of 7 June 2012 was arranged, if was on

the strength of your advices to writer that you would be filing the applicants’ replying

affidavit exactly as provided to us on a without prajudice basls. You afso advised

that, should the responden! decide not io accept ihe applicants’ seltlament offer
il be aplving papers immedistely upon being nofified therenf ™

Applicants failed 1o comply with their earfier undertaking referred to in the
underined words. Respondent's legal representatives ware therefore entitled in
their heads of argument 1o refer to tha fact that the reply was still outstanding -
particularly since this cbviously had the potential to preiudice Respondant, on
whose behall heads of argument had to be drawn without the benafit of replying
papers.

Since Applicants could not have thought that settlement negotiations were stil
continuing after 15 May 2012, it Is not clear why they delayed the filing of tha
replying affidavit until 25 May 2012, or on what basis they thought the matter would
advance in the meantima,

in this regard it is perhaps necessary to rafer to an exchange of istters between the
parties’ legal representatives which occurred on 24 May 2012, Respondents legal

o
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45,

representatives first leamt of the advice of Ady Nelsoni SC, as mentioned In
naragraph B of the affidavit under reply, on Sunday 20 May (sanior counsel for
Respondent) and Monday 21 May 2012 (Respondent's attorney), The Invitation io

nave the matter madiated was immadiately (on 21 May 2012) rejected by way of a
letter, a copy of which is attached as “RKT".

This elicited, on 24 May 2012, a fax from Applicants’ attomeys in which the requeast
that the matier be mediated was repeated. A copy is attached as “RKB". The
contents of this fax are self-explanatory. Mozt impartantly, in the present context,
the sublect-matter it dealt with was whather or not the matter ought or would he
subjacted 1o mediation. Significantly, nothing to the effect that the matter was =il

subject to setllement negotiations was for could In the light of *RK5™ ba) said
tharein,

This was confirmed by the reply to the abova lstter dispatched on the same day by
Respondent's attomey, (A copy is attached as "RK9".) This letler is also seli-
explanatory, The invitation to have the matter mediated was again declined and it
was pointed out in paragraphs 14 and 15 thereof that what Applicants seemed 1o be
asking for was nol mediation, or a continuation of the (terminated) satllement
negotiations in the strict sense — which if successful would put an end to the
litigation — but negatiations {using the word in the ordinary sensa) in connection with
matlers which Applicants Ihemselves still regarded as open-ended, which did not
form part of tha case made out in their papers, and had nol baen reduced to a
settiement proposal of any kind,

Ad paragraph 11

47.

| have already explained that it was made clear 1o Applicants on 15 May 2012
already thal Respondent was not amenable to settling on the tarms proposad and
was awaiting the formally filed version of the replying affidavit by 17 May 2012 —
which was quite reasonablerbecausa all that Applicants’ lagal representatives had to
do was perform the mechanical act of filing IL.
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Ad paragraph 12

48,

48,

These allegations are noted, but thay take Applicanta’ case nao further.

| point out that Applicants themselives accept that the replying affidavit contains

sanous sllegations. As already explained, thess allegations ara not only serious but
also falsa,

Ad paragraph 13

50,

51,

For the reasons alrsady given these afiegations are denied.

What beggars balief is that First Applicant, far from having second thoughts about
the rash and ill-considered accusations he has falsely levelled at Respondent in the
replying affidavit, has seen fit 1o compound his transgression by repeating those
allegations in even stronger terms, this time even using the straight-forwardly
defamatory term "fraud”,

Ad paragraph 14

52

| am not in a position to comment on behall of sanior counsel for Respondent and in
the circumstances It is at any rate unnecessary for me to do so except to record that
it Is undesirable and unseamly for a litigant to attempt 10 drag In counsel for sither
party into the évidantial aspacts of the proceadings.

As | have already axplained the agreement referred to was that the replying affidavit
could be held back only until the termination of the setflement negotiations (which
as | have explained occurrad on 15 May 2012), not thereafier.

Ad paragraph 15

54,

| note that the deponent claims to have been taken by surprise.

o
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55.  In the circumstances, howaver. such su rprise s either not genuine or (if and to the
axtent i is genuine} nol excusabila.

58.  In parficular it Is nol clear how Applicants expected Raspondants to prapare for the
hearing of the matter (and file heads of argument and sa farth) withoul the benafit of
replying papers,

Ad paragraph 16

57.  In the dreumstances the inference ia Iresistinle that Applicants were shusing the
procedurs instigated by them. The abuse lay not in the act (sesn In isolation) of
providing Respondent with an affidavit on a no-prejudice basis, but in deliberately
net filing it on the pretext that setflement negotiations were still continuing after 15
May 2012.

58.  Respondent may well have had sufficient tima to ponder the contents of the affidavit
informally supplied by Applicants, but this was a meaningless advantage in the
circumstances. There was no guarantee that a replying affidavit would indeed
eventually be filed (falling which Respondent could of course not refer to the
contents of the affidavit). Nor could there, in the nature of things, have been any
certainty that the affidavit, even if eventually filed, would correspond precizaly with
the version informally supplied.

89, It will be submitted. on the contrary, that it is Applicants Instaad who have darived a
benefit from the procedure they adopted.

Ad paragraph 17
50.  Itis not clear why these allagations are relevant at this stage of the proceedings.

61 At any rate, the deponent has mnvenin‘nuy and significantly failed to bring the
following to the attention of this Honourable Court:
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81,1, The answering affidavits were filed only 2 days out of time {on 9 December

"

81.2

2011);

A similar concession was made by Respondent In favour of Applicants,
approximately at he end of January 2012, In connection with the filing of (as
Respondant expected at the time) their replying affidavit, They, however,
missed the extended deadilne granted by Respondent in this connecticn
without even bothering to ask for a further extension.  The next document
filed by them, on 15 March 2012, was a nctice purportedly in terms of Ruls
35(14) - bul in substance a notice in terms of Rule 35(12),

Ad paragraph 18

g2.

63.

A matler is either capabls of baing dismissed on the papers as they stand, or not.
Describing the point as a technicality takes the matter no further and is 2
transparent attemnpt to divert altention away from the poverty of Applicants’ case.

Al any rate, asking for an order that the matter be dismissed oulnight is not the only
string lo Respondent's bow.

83.1. The possibilty of the outright dismissal was mentioned mainly out of

63.2.

consideration for Applicants, simply In order to forewarn them that such
dismizsal ls a possibiiity in the circumstances. (Incidentally, the possibility
arises also on the basis that no heads of argument have yet been filed on
behall of Applicants, and is not confined to thair fallure to file replying papers
timeoualy.

Respondent is fully prepared to and will argue the merita of the matter |f
necessary, including the aspects relating to non-joinder and prescription.

63.3. There are aisa the applications for striking out

L
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Ad paragraph 19

64. The allegation that Respondant has “nof besn fruthful” with this Honourable Court s

rejected, for reasons already given.

| take umbrage in particular at the reference that is made here to “a number of
vitally important points”, in the unspecified plural, as if Respondent were guilty of a

whole variely of supposed transgressions in this respect Even on Applicants’ own
papers this is not the case.

Ad paragraphs 20 and 21

66,

a7.

88.

Tha contents are noted,

It is not clear what is meant by the reference o the replying affidavit still being
“incompieta”. An affidavit is either before the court or it 1a not,

| note that Applicants' approach seams 1o ba thal they ara fres {o add to, amplify or
gualify thelr papers as the case goes on and that Respondent simply has to cope as
best it can. This s apparent from the fundamental change which their case has
undergone (see above) and from the fact that they clearly {but without justification)
expeclted Respondent to respond to an informally provided replying affidavit {which
might never have been filed) as if it had been properly filed all along.

Discovery of documents

B9,

in order to keep my response to these paragraphs as brief as possible | refer this
Honourable Court to what | have already said in connection with Applicants'
purported refiance, at this stage, on regulatory approvals. The documents sought to
be relied on are either not relevant at all to the dispute batween the paries and/or,
to the extent they may In a wide sense be relevant, tend to support Respondent's
case rather than Applicants’.

504



70.

.

It ia clear that Applicants are effectively asking for an order of general discovary. |
am advised that they would be entitied 1o this only If exceptional circumstances
Were present making such discovery desirable. This is nat fhe cass. especially
since the relief sought Is for specific perurmance of agreamants that have been

reduced to writing and constiute the sole memorial of the relationship between Lhe
partias,

Applicants have not made out a case in this respect either and are clearly merely on
a so-called fishing expedition in an attempt to create an altemative (and as yet
unpleaded) case out of thin air. | am advised that this constitules an sbusa of the
discovery procedure, which s intended to assist a party in conducting and proving
his case, not to compel his opposing litigant to assist him in making ou! a case
whera he has failed to make out & case even on a provisional basis.

Ad paragraph 22

72

73.

From Respondent's application for striking out it = clear that Applicanis have
misconstruad the nature of what they call the "Rule 35{14) response”™. Documents
that have been discovered in tarms of the applicable rule (which is actually Rule
35(12)) are not thereby automatically incorporated Into the record. They do not
become evidence unless Introduced via an affidavit that refers 1o the relevant
passages and to which the relevant documents are annexed. This miscanception
on the part of Applicants taints svery generalised reference they make lo
Respondent's “"Rule 35{14) responsze”, not least because the vagueness of the
references prejudices Respondent.

At any rate, it is not ciear:

73.1. what it meant by the suggeslions that the "Rute 35(14) response raises mora
gueshions than answers",

73.2. how or on what basis Applicants suggest this advances their case; and

Lal.
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73.3. utimately, how Respondeni is expected to respand to such & meaningless
and imelevant statement

Ad paragraph 23

74. The allegations herain are noted. They are, however, irrelevant 1o Applicants' case.

Ad paragraph 24

75. It Is denied that Respondent has nol taken this Honourable Courl into its
confidenca.

76, For reasons set oul elsewhere in this affidavit, il is clear that it is Applicants who
nave not enly not taken the Court into their confidence, but have deliberately misled
the Court — precisely by calling Respondant's honesty into question without any
asis for doing so and in full knowledge of this fact,

7. The suggestion that Respondent is obliged or expected to explain to the Court the
source of Its obligations In this regard is misconceived,

78.  Applicanis appear to regard the present litigation as a game in which each side tries

to score points off the other in any way It can. In adopting this attitude they appear
to have forgotten or ignored the fact that it is they, as Applicants, who have to prove
the existance of an obligation (on the part of Respondent) which would justify the
relief sought by them. They have put up no casze in support of the existence of such

an obligation, yet now appear to expect Respondent lo prove that no such
obligatlon exists.

Ad paragraphs 25 to 33

0.

It is difficult to discarn the gist of Applicants’ allegations in thase paragraphs, which
at any rate clearly do not advance their case any further.
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80.

i

| stand by what | said in this connection in the answering affidavit, except for
repeating that Respondent will, if necessary, fils further affidavits in response to the
replying affidavit at a later stage, once il becomes clear what Applicanis' case is

Ad paragraph 34

81

82.

83.

Applicants appear to be unaware of the realities and rigours of the litigation which
they have instituted. On the one hand they seak an order of specific performance
(which is the only case they have even attempled to make out on the papers), but
on the other they clearly wish to keep thelr “options” open — insisting moreover on
general discovery (to which they have no automatic right in metion procsedings lika
the present) in order to give them the potential safety net of a completely different
cause of action, although nol identified and at any rate stll Inchoate, which has
nothing to do with thedr case as pleaded.

Claarly, Applicants have net done their homework and are now trying to use the
discovery procedure to achieve a purpose for which it was never intended.

The flawed nature of Applicants' claims for discovery is shown by the very
allegations made elsewhere in their papers; 1o the effect that Respondent has
misled and defrauded them (and other owners of properties in the Estata),
Applicants have already accused Respondent of fraudulent conduct and In their
minds there could be no concelvable need to examine the question further,

Ad paragraphs 35 and 36

84,

For reasons given above | deny that Applicents have a right lo discovery es alleged
by them.

Ad

i
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The joining of interested parties
Paragraph 37

85. | shall not say much about the issus of non-joinder, particularly since Applicants’

further allegations In this regard do not really take the matter further  Respondent
persists In its affitude as set out in the answering affidavit, | repeat that

Respandent's view is that the application ought to be dismissed on the grounds of
noen-joinder.

Paragraph 38

B6. | repeal thal Applicants ought, for the reasons given In the answering affidavil, to
have foreseen that the relevant parties cught to have been joined. | am advised
that this point will be the subject of lagal argument at the hearing, if necessary.

86.1. In connection with paragraphs 38.1 and 38.2, the question is not when
“Respondent’s stance regarding the fencing-of of individual precincis”
subjeclively becama apparent to Applicants, but whether on objective
grounds Applicants cught to have foreseen that the persons in guestion
might be regarded as having a direct and substantial interest in the subject-
matter or outcome of the litigation.

86.2. It is not clear why Applicants are at a loss to understand what has clearly

been stated in the answering affidavit, Al any rate, | stand by what | said
thera.

Ad paragraphs 39 and 40
87. | submit thal the acknowiedgament contained in para 38 {which Is correct as far as it

goes) that it would be “both complex and costly to devise & mechanism tha! secures
the joinder of all interested pariies in these proceedings” is fatal to Applicants' case




as.

It 15 in the public interest that the baseless accusations of dishonesty thal have
been made against Respondent be removed from the papers before those
Hiegabons are circulated among & veritable sea of co-respondents.  Moreover,
there remains the matter of the paragraphs that deserve (o be struck oul of
Appiicants’ papers (hence the applications to do 80). Il will be argued that it is
precisely because of factors like thoze mantioned. namely cost and complexity, that
the offending paragraphs should first be struck out before a multitude of furlher
parties are invitad to respond o those allegations. It is precisaly if this is not dons
that costs would escalate and the complexity may become impenetrable.

At any rate, |t is clear from the very prayer in paragraph 40 that Applcants
themselves are not sure how to craft the “spporopriate order” and unjustifiably wish
to burden this Honourable Court with difficulties they — as partles driving the
litigation — cught to have surmounted themselves.

Application to strike out

Ad paragraph 41

80.  Applicants purport to acknowledge that Respondent has an interest in the striking
out of the offending passages, but then seek to play down the effect thersof by
failing to articulate such interest The resulting implication, namely that Applicant's
intarest in this regard is not worthy of recognition, is rejected.

81.  Atany rate, Respondent will press shead as far as the striking-out is concernad.

Ad paragraph 42

2. The allsgation that it is premature to deal with the striking-out aspect is denied.

Ad paragraph 42.1

83,

It is not clear why Applicants consider the “issues pertaining to the conditions of the

509



sub-division of the land in question” as relevant These issues were raised for the
first time in the repiying affidavit. | hava already dealt with this point above, Thay

Bra (mrelevant 1o the casa which Applicanis sough! 1o make out in tha founding

papers.

Ad paragraph 42,2

84,

95

Again, It is not clear how the “further documents® or other documents referred fo
could ever be relevant to a striking-out application. It seams that reference is being
made here to further allegations that may be included in tha papers in the future, at
which the application far striking-out is not and cannct be directed. I{ is directed at
the allegations that have already been includsd in Applicants’ papers.

| note again that thera is a reference to “freudulent misrapresentation” which can in
the circumstances only be directed at Respondent As | have said many times

before, Respondent denies any suggestion thal it acted fraudulently towards
anyone.

Ad paragraph 42.3

88.

g7.

98,

It is denied that the allegations which are 1o be struck out on the basis in gquestion
can ever constitute admissible evidence. Legal argumant will be advanced at the
hearing to the effect that direct evidence of the parties’ negotiations and pre-
contractual statements generally can never be admitted, not even as part of the so-
called “contex” — particularly in light of the wording of the deeds of sala ragarding
representations extranecus to those agresments.

I is not ciear what Is meant by the “issues cumently being considered” and the

supposed unfinalised state of the papers. Applicants must stand or fall by the case
they have made out.

At any rate the aflegations which Applicants wish not to have struck out at this stage
(on the grounds thal it would be premature to do so) are not relevant to any of the

i
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unspecified futurs “issues” either. Ona gains the impression that Applicants wish to

Avoid a situation wherae the allegations they have already made are dealt with on
Thelr intrinsic merits and their relevance {or otherwise) to the case made out In the
founding papars.

Ad paragraph 42.4

99. | stress that Respondent will prass for an outright dismissal of the application based
on non-joinder.

100. However, should this Honourable Court in the asliemative allow some form of
joinder, the parties in question ought to ba provided with all relevant facts, but no
more. The very reason why Respondsnt wil apply for the offending paragraphs to

be struck out is that they are imelevant to the resclution of the dispute between tha
parties

At paragraph 42.5
101. | deny these sllegations; In particular, | deny:;

101.1. The generalised statemant to the effect that “these facts” are not disputed by
Respondent.

101.2.That the application for sirking-out Is a “cover-up”. | interpose 1o note that
tha only “cover-up® confronting this Honourable Court here is Applicants'
averments in the paragraph under reply. It Is unclear in particular how
Applicants can suggest that the application for striking-out is driven by
ultarior motives. | am advised that our courts have recently again confirmed
thal evidence of the parties’ negotiations and pre-contractual statements
generally (with which the founding papers ame replete) are simply
inadmissible in evidence. There is simply no basis on which Applicants can
axpect or damand that allegations of this nature should remain in the papers.

[l S
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101.3.The generalised referencs to the Constitution and 1o “afl of the lagislation that
governs adminisiretive bodies such sz the Respondent” Is clearly nothing
mare than an eftempt o create atmosphers. 1t s significant that Ihe
deponent does not refer to any particular provisian of the Constitution or the
“legisiation” In quastion. Again, mareaver, Applicants are trying to introducs

3 new case (such as it is) and dsparting from the case they altempied but
failed to make out in their founding papers.

Postponemant

Ad paragraph 43

102. | have already dealt with the matter of Applicants’ claims to discovery.

103. The reference to the "possible amplification of the Replying Affidavils” Indicates that
they are on a so-called fishing expedition.

104. Mere threats to amend such as are contained in the paragraph undar reply take the
matter no further. Thair only consequences are to prejudica Respondant (who is
compelled to deal with the allegationa lavalled at it) and to show that Applicants
have gone about the itigation the wrong way.

105. | have already dealt with the matter of joinder. | wish ta point out that the comments
made here confirm that Applicants themsalves now realise thal joinder ought to
have taken place. This is fatal to their case,

108. For reasons | have given elsewhere Respondent will persist in claiming that the
application cught to be dismissed outright — and, if nat, that the offending passages
in Applicants' papers first be struck out befére the issue of joinder can sensibly bs
deall with.

107.  No basis has been laid for a postponement. Applicants have abused the process of

this Honourable Court and a postponement will only compound matters. What




should occur Is that Appllcants' claims should be dismissed.

Ad p;r;grinh 44

108.

108.

110.

111.

112

These ailegations are noted, Thay are irelevant to the dispute between the parties.

First Respondent has again, as in the founding and replying papers, sesn fit fo
complain of the supposad inadequats security at the Estate. It is necessary for me

to refer to what | sald In the answering afiidavit and explain whatl occurred In
connection with the website to which | referred thare

In paragraphs 100 and 101 of the replying affidavit First Applicant disclaims any

xnowledge of the website www fermnkloofpropertiss.com and claims not to have
advertised the Estate on such website,

Except for the Irrelevant factor that | inadvertently used the name of an apparently
non-exisient or at any rate inoperative websie (www.fsmkioofbroperties.com) |
otherwise stand by what | sald in this regard in the answering affidavit, wherein the
content of the relevant websile, as it then read, was accurately described. The
correct address of the relevant website had all along  been
voww. fernkloofestats com, and what | said in my answering affidavit related to the
web address just mentioned. This ks proved by a print-out made at tha time, on 12
Cctober 2011, of which 2 copy is attached as ‘RK10°, The print-out also shows that

this website |s the home page of the business “Femkisof Estate Hermanus Propery
Sales CC".

The home page of www farnkioofestate com, currently contains amongst others the
following passage:

“The estate is surrounded by magnificen! mountains and incredible nalural scenery.
Every effort has besn made o make the Eslale ecologically friendly with fynbos
gardens and wefiands offering natural habifat to various endangered birds and
other species. With adequate securily ensuring privacy and only § minutes from the

A<
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centre of Hermanus, Femkioof Estats is the ideal place fo raiss & family. go on
“oliday or gpend your goiden years in peate and tranquiliity. *

113.  What |s immediately apparent and significant is that the wording Is largely similar to
the wording that originally appeared on the same site. Equally significant is that
certain changes have, however, been made to the waording (thare is, for example,
no lenger a reference to "24 hour" security.) One surmises that these changes may
have been prompted by what | said In this connection in the answering affidaviL

114. Clicking on the tab laballed "Contaci L/'s" on www famkloofestate com causes the
following to appear:

“Heather Kieynhans Cell: +27 (0)83 285 2777 Fax: +27 (0)865293693
Fostal Address: PO Box B9 Hermanus 7200 info@femkloofestats.com

Femkioof Estate Hermanus Properly Sales CC CC Registration number
2006/165367/23.7

115. Copies of print-outs of screen-shols from the website, as alluded to above. are
attached as "RK11(a)" and "RK11{b)".

118, The “Contact Us" details are clearly a reference to Second Applicant. The close
corporation referred to iz ona in which First Applicant also holds an interest (as
pointed out in paragraph 28 of my answering affidavit). At any rate. even if the latter
Is not the case, it Is clear that First Applicant (s stlll involved (or at any rate that
Second Applicant is involved) in a website that continues to make advertising
claims, in relation o the security position at the Estats, which ame completely at
adds with the case made out In Applicants' founding papers, replying papers and
the paragraph under reply,

117. The important point is that in denying involvement with :
(which may be true considered in fsolation), First Respondent was clearly not taking
this Honourable Court into its confidence. He was hiding behind my inadvertent
misdascription of the website which, in substance, Applicarts had all along bean

=




Involved with - www femklaofestate com. | relterate that the website still to this
riay, advertises the Estate as having adequate (albeil not 24 hour) security.

L

Ad paragraph 45

118,

118.

The deponent has no basis for commenting on the purported views of
ownersiresidents in the Estate who are not parties to the application. His remarks
in this regard are speculative, irmelevant and constitute inadmissible hearsay.

With refarance to the attitude of Applicants themsalves, It ls not clear what the
deponent is trying to say hers. On the one hand he claims that they are anxiously
awaiting the oulcome of the procsedings, but on the other (in paragraph 43, dealt
with above) he requests that the matter be postponed. One unaveidably gains the

impression that Applicants ars unsure of their own case and do not know what thay
want or how to proceed.

Ad paragraph 46

120,

1214,

122

| repeat what | have just said. The deponent claims that the matter ought to be
expedited, but at the same time asks for a postponement (see above) and for the
exceptional and time-cansuming step of furthar discovery (see above).

The reference to the need for finding a “machanism® is instructive. It Is clear that
Applicants have painted themselves into a comner, procedurally and substantively,

and now expect this Honourable Court to adopl the rola of deus ex machina and
axtricate Applicants from difficulties of their own making.

It is submitted thal the most appropriate machanism for the resolution of the presant
dispute — and the most expeditious to boot — is for the application 1o ba dismissed
outright.

A
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Ad paragraphs 47 to 49

123, Tiake note of these remarks.

124, |repeat what | have already said in connaction with tha issue of nan-joinder.

e

ALFRED RIAAN KUCHAR

Sworn to and signed in my presence at !\"‘E?-“\D,jh.i.} onthis €% day of
JUNE 2012 by the deponent who daciared that he:

(@)  knows and understands the contents of this affidavit:

{b)  has no objection to the taking of the prescribed oath;

(c} considers the cath o be binding on his conscience;

and uttered the words: */ swear that the conltents of this declaralion are true, so help me

God*
w
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Mariki Chin RK 5
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From: Mariii Chin [mahin@iawhermanus co.za)

Sant: 15 May 2012 00:11 PM

To: (=5 'Range Law'

Ce: Atomeys@lawhermanus.co za'; 'ADV A DE'V LA GRANGE SC" ‘Coanie Sroanewald,
‘Rigan Kuchar’ "diakey@oversirand gov.zs'

Subject: Ovarstrand Municipality - Kisynhans et al - Femiioof Estate

Importanca: High

Dear Mr, Range

We refer to the above and the applicants’ settiement offer to (he respondent. Cur instructions are to advise that
the offer Is not accepted.

In view of the court date of 7 June 2012, we awsit filing and service of the applicants’ reply to the respandant’s
answering affidavit, if any, on or before closa of business on Thursday, 17 March 2012,

““te have instructed our correspondents 1o ansure that the missing copy of the respondent’s answering affidavit in
1e court file, is replaced. In this regard, Ms Ansie Rathbone of VanderSpuy will llase with Lisa of Strauss Daly.

Yours faithiiny,

mariki chin

chin incorporated / sttormeys snd conveyancers

rogisttatan fannber @ 200RMZEDS6/2 )

(W have meved offices nd wera obiged to canced Tefkom due 1o unacoeptable delave and poor servics, Plamn rate our new detalls o red.}
1I8 Hopa Fireet | PO Box 1555 | HERMANLE | 7300

COBD B BH06 FObd 0 1403 inchind) ipsdmrmnanis 5 74

deectnt | MICOMe Blur LB LW §Conaract kv, ProparTy L, sy v Ll T Mk i A IR A

i agsociesan Wil o WP Vilpes BA LLSCOLD [Leiden] (Labogr Law nnd Pubiic Law)

conuahent ¢ WElmes BN W0 (Proposy Develcnmeni)

olfic mameger © Boosl Dawlddwdin € G52 5700336 F 096 799 1001 iyt et e T
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confidantiol informinion. T the resder hnreol not e the iMended reciplent, kel notily s Immeintety by retirn #mplt pnd Setata the odginat
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From: Mari Chin [mctin@iewnhermanis oo za]
Sant: 18 May 2012 11:47 AM
To: s ‘Range Law'
Ci= ‘sttomeys lawhermanus.coza’ ADVADEV LA i) :
e :. v GRANGE SC, ‘Coenle Groanewald"
Euhject: FW. Overatrand Municipality - Kieynhans et ol - Fernkioo? Estate
Dwear Mr Range

We note that you have not filed any replying papers as to date,

We confirm that when the extension date of 7 June 2012 was arranged, [t was on the strength of your agvices 10
writer that you would be filing the applicants” replying affidavit exactly as provided to ws on 3 without prejudics
basis. You slso advised that, should the respondent decide not to actept the applicants’ settlement offer, you wiil
be filing your replying papers immediately upon being natified thereof

We reserve the right to reguest a further postponement should we riot be ready on 7 June 2042 {o address any
ssues flowing from sald reply, whether filed exactly #s provided to us or otherwise,

All our rights remaln reserved.

Yours faithfubly.

mariki chin

chin Incorporated / sttomeys and eanvivipoers

regltranon nmber © J00RMZI0GE

{¥e haved moved offices and wos obfiped bo concel Talkom dug fo unscespbable deleyy and poar wovice. Plesss nobe s revw detali in red |
138 Hope Sereell | PO Bex 1350 | HERMANLE | THD
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From: Mariki Chin [mallto: mehing@iiawhermanus.co.za)

Sent: 15 May 2012 09:11 PM

To: ‘Range Law'

Cc: ‘attorneys@lawhermanus.co.za’; 'ADV A DE 'V LA GRANGE SC'; ‘Coenie Groanewsld'; "iaan Kuchar';
‘dizskey@overstrand.oov.za’

Subject: Dverstrand Municipality - Kleynhans et al - Fermnhloof Estate

Importance: High

Dear Mr. Range

We refer to the above and the applicants’ settlement offer to the raspondent. Our Instructlons are to advise that
the offer is not accepted.

In view of the court date of 7 June 2012, we awalt filng and service of the applicants’ reply to the respondent’s
answering affidavit, if any, on ar before close of business on Thursday, 17 March 2012,

We have Instrusted our correspondents to ensure that the missing copy of the respondent’s answering affidavit In
the court file, & replaced. In this regard, Ms Ansie Rathbone of VanderSpuy will liase with Lisa of Strauss Daly.

‘ “

Yours Sty




4
Mariki Chin RK7 P44
miim__-
From: Mariki Chin imchinglawhermanus. co.za]
Sonk: 21 May 2012 12:53 PM
E’ = hesh Alﬁ?u GRANG ‘coilliarsEmweb

' r LA GRANGE 5C- co.za'; ‘Connia Croshawaid'.

| BOV.Za, Risan Kuchar’, "Paula Nesthiing'

Subject: Overstrand Municipality - Kieynhans et 8 RE femsxioof Estate - MEDIATION
Importance: High
Fallow U - Fofiow up
Flag Elﬂr:lu Flagged
Dear Mr Range

We refer to commumication between the parties’ counsel over the weekend and advocata Nelson's invitation to
submit the mattet for mediation.

_After due consideration and discussion with our cllent, we balisva that the mattar Is niot sultable for mediatian snd
~ harefore decline the Invitation.

rours mEithiully.

marikt chin

chin incorporated / attorneys and convayancers

regastradion mumber | 20046/02 6966, 1
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cowdifinnl - HELoaw BA LD (Prepedy Dewslonement]
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Mariki Chi RK a
From: fax. recaved @web-com.co za
Sant: 24 Muy 2012 10:03 AM
;“Ll o == ?ﬂ'lr“@lmgnunus.m,n
uyez ax | 94 =
Alttachmeants: Fﬂﬂiim_&a ved. 028 3122454 [0as3d “2554] 0283122554
0]

Received Fax

Attached pleasa find a fax that was received with the following detall:

e-mail Address mchin@lawhermanus.co.za
on Fax Numbar 0867591400
1 Number of pages 3
The message was received from (“Information supplied only if it was supplied by the
remote fax machine)
From Fax 2 e
Numbae faxreceived@fax2email.co.za
Pax 'TE’"“‘“ 028 3122654

Fax Status: Any status other than RECEIVED OK - SUCCESS Implies that the
systam ran into errors while receiving the fax.

Receive
| ik l SUCCESS ‘
| Last Result | REGEIVED OK |

n
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*Mmm RANGE & Assocramy

ATTORNEYS AT LAW
PROEUREURS
AMAGQWETHA
ONS VERW J WARRINOTONAREADE 101
OUH REF  MR/AM/
:Inz w-tm;w PLACE
UVRRW /
YOUR REF PRI A N e /O BOX 548
Rk g

i -
DA A
:}mmr 24 MAY 2012 K'“hm“mm 'ﬂ“
MESSRS CHIN INCORPORATED
P.O. BOX 1591
HERMANUS
7200 FOR ATT: MARIKI CHIN

BY TELEFAX; 006 758 1400
Dear Sirs,
RE: M_KLEYNHANS /| OVERSTRAND MUNICIPALITY
REEERRAL OF THIS MATTER TO MED|ATION

We refer to (he above and to your lattar dated 21st May 2012 In which you advigad
the writer that:

mmmﬁmmmmwm;mmmm
is not sultable for mediation and thersfore decline the Invitation.” {my emphaslis)

We have now had an opportunity fo discuss your response with our cllent who has
Juﬂmwmmmahmdaﬂhmlnmmﬁummmpﬂfadtumlﬂt&rinﬂ':a
following terma:

1. Advecate Nelscn Is of the view thal your belief that this matter s not
sulfable for mediation® s not only Incorrest but it Is, with raspect, also
irelavant, since tha decision a5 to whether or not lo submit this mallar o
mediation should ba a decision that is teken by your client, properly
ponatitutad.

2. Advocate Nelson has advised our client that this matter ls parfectly suited for
medfation for a number of reasans, Including that:

{a)  Medlation is wall sulted for the resolution of disputes of the kind that.
have arfaen batwean our cllants:

" MICHARL Eﬂﬂiﬁv:;m LLA.
Argopatle mel Mlocedwyk Prosorsoes
mm"mwmlwwm d(-‘
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() In this mattar thers are strong indications on the papers that there ane

naade and concems that ars In fact not anly capable, bul in fact wall
suited for resolution by mediation:

() In fact, tha note on the drawing which your clent assarts formed part
of the contract document provides in terms tha! "open froniage ls first

oplion as long as misgrity of securlty is maintainad fo satisfaction of
house cwnersyolf cotrse,”

(d)  The welghing of oplions and the seeking salisfaciory solufions that
Bddress the concems of parties (such as the Inlegrity of sacurity of
the area where they live} are the very kind of issues that mediation is
best designed to resolve 1 the mutual satisfaction of all Ihe parlles:

(e} To dafe your client has made no effort whatsoever to detarmine
whether or not the Inisgrity of securlly has or has nat been
maintained to the satisfaction of our clients and vet f we understand
your latter corrscdly I has dociined an sppertunity to even explore
these Issues by way of mediation.

() There is a recognised calegory of disputes that ara not capabie of
being rescived by mediation and this Is most cerainly not one of
them.

{g}  In Itz Answering Affidavit your cllent has contended that there are a
large number of people that must be jolnod as parties © the
proceadings.

(h) I this matler procesds to [ligalion on the basis proposed by your
client, legal costs will escalate at an alarming rate.

(1) As a public body your cllent has a responsibillty to, at the very least,
explore other ways of resolving lssues betwesn the partias instead of
proceeding wilh what Is going to be extremely costly lltigation;

Qur clients have considered thelr own position In the light of Advocats
Nelson's advice and have as a result taken the decdsion 1o agres 1o rafar the
matier to mediation should your client also agres tharets.

We ara accordingly Instructed to ask your client to re-consider its decision
not to refer this matter to 8 mediator o that an attempt can a least be mado
fo ascertain whether or not his matter can be resolved in that mannar. Kt
cannot then of course the Kitigation will proceed as is always the casa when
mediations do not succeed in providing a solution that ls satifactory 1o Lthe
partias,

Pleaso also be advised that if your cliant persists In [ts current atfituda we
have instructions to:

{a) bring this letter fo the attention of the Court that hears the matter
when the Issun of cosls is dacided;

MCHAEL AANGE B Juits., LLB,
In Assoskasia rowd Bungery & Van Moordey® Prokirsun

Iy Masociabon with Burgaes § Vian Mocrdwik Afomays
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(b}  edduce expert evidence i sstabiish that this disputs was indeed one

thet ought to have been refermed to mediation at this siags of the
proceadings;

{c) requasl the Court 1o exercise iis digcretion In mlation to costs dus
regand being had {o your clients refusal to agree to the refers! of this

mattar fo mediation and In regard whersto ou clianl will seck tha
following order; r

Mmmmmnummmmwurﬁhﬂm
thadtﬁamnm%mmﬂupuﬂyandpar!ymdaﬂumym
client costs; and

I, 5 = ian order that your cliant pay all of tha
mmthmmtmnadﬁummumufmﬂanmhnm
rejaction of the formal invitation |o refer this matler o
mediation 25 confalined In this letter, such costs to Includa al
of the costs incurred by the parties thal are Joined In thesa
proceadings.

We are not awars of the idenlity of the person at the Municipality that Is
respansible for having instructed you to advisa us that this matter should net

ba rafarred to medlstion and It Is of courss not our funclion to fumish that
person with legal advica.

Neveriheiess wa believe that It may be constructive If you were to remind
Hm::rharﬂﬂifﬂ‘mrpamﬂhmmng up the atfitude evindenced in your

tetter under reply they could vary well be personally liabla fur any costs that
ate wasted as a result of thia Migation,

Wa repeal that this letter is writen "on the record * and will If the need
arises be brought to the counts atlention at the approprats time.

If wa do not hear from you by the close of business on Friday 26th May
2012, we shall assume that notwithstanding the abave your dient persists in

lis refusal to submit this matie- to medistion. If you need more tima pleass
let ma know,

iy,
RANGE & ASSOCIATES

mamﬁmu_m
Fasomaste mel Bugans & ¥ar Mowdwykl Prosumss
ﬂmmmlmwm
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From Mariki Chin fmehiniiawhamanus, co

Sent: 24 My 2012 03.36 PM 2

To: ~ ‘Range Law'

Ce: ‘aliomeys@iawhermanus cozs’

Subject: KLEYNHANS - OVERSTRAND re Femiioof Estate

Attschments: 201208249 §AZB1571.pdl

Importance; High

Attached please find a letter for the attentlon of Mr, fange,
Yaurs fthfutty

il chin
chin incorporated / attormeys and conveyancers
ragistrataan numbet @ 2006/02R066,21
{We have mowed offices and were sbiSged to zancei Telkom dus 1o whacceptabie delays and poor servica. Plaass note our rew detsils i rad.}
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24 May 2012

Messrs Michaal Range & Associnte

By electronic mail: litigation @rungelaw.co.za

Dear Sirs

MARIUS KLEYNHANS et al / OVERSTRAND MUNICIPALITY
re REFERRAL TO MEDIATION

1,

2.

We refer to your fax of 24 May 2012, of which the tenor Is that our

client (Respandent) ought te submit to mediation In respect of the
above matter,

We reply 25 follows on behalf of our client, whose rights remain
reserved, Llke your fax, this letter s not written on the usual

“without prejudice® basis, and may be made avaliable to the court
at the hearing of the matter on 7 June 2012,

Nothing contalned In this |atter lor nat dealt with In this lstter)
should be canstrued as an acceptance or admission of any of the
statements or allegations In your fax. 1t is recorded that the issues
remain as per the papers exchanged so far between the parties,
We also record that to date, and In breach of thelr undertaking to
do so, Applicants have falled to file replying affidavits,

HIN GEINKORPOREER/INCORPORATED  hea. wa, 2000/ 020088, 1
Chn I2BHCPESTR 21 15010 HEMMAMIIS F200
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4.

L=

Cur response to the detailed contants of Your letter s as follaws.

Ad paragraph 1

5.

&.

The correctness of Respondent's view that the metter Is not sultable
for madiation Is not 8 question In respect of which Respondent need
defer, with ali due respect, to the views of opposing counsal,

The proposition that the view of a litigating party on the question
whether the matter In Question s sultable for medlation | somehow
not relevant, is rejected, A party who honestly holds the view that
in a glven set of circumstances medlation |s not viable (such as
Respondent) surely eannot be expected to defer In this regard to
the mere contrary wishes and clalms of the oppasing parties.

As regards the comments |n connection with decston-making on
the part of Respondent, It Is not for Applicants or yourselves as
their legal advisors to s2cond-guess the Instructions proceeding
from Respondent. At any rate, we deny any suggestion or
Implication that our instructioris are not underlain by properly
authorised decislons on the part of Respandent,

Ad paragraph 2

9.

10,

We repeat that our clent doss not consider the matter to be
sultable for mediation.

At any rate In practical terms the question Is not whether a matter
Is theoretically sultable for mediation but whather the party/les in
question regard It In this light. Lack of consensus In this regard
necessarily means that mediation cannot occur.

There 15 no legal basls for compelling Respondent to submit to
medlation, naor & there any lsgal basis for adverse costs
consequences (whether as alluded to In your letter or otharwlse) to
follow upon the mere refusal by a party to submit to mediation -
particularly where, as here, such refusal is reasonable, Respondent
denies that the agreements In question entitle Applicants to the
rellef sought. Short of a mediator making a naw contract for the

Page 2 el
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partles (which I surely not what Applicants suggest should

happen), thers (s simply nothing to serve =ms subject for the
praposed mediation,

Ad paragraph 2(a)

11,

The supposed reason Is devoid of content and

amounts to begging
the question,

Ad paragraph 2(b)

12.

14,

15,

The supposed reason Is likawise devold of cantent and amounts to
begging the guastion,

Where precisely, we might ask rhetorically, are the “strong
Ingications on the papers”™ to which reference s made? (In this
regard we ramind you that Applicants have not flled replylng papers

and that Respondant's answering papers therefore stand
uncontradicted, )

The refarence to “needs and concerns® is significant. This is open-
ended language suggestive of tha notien that the partles must still
negotiate with a view ta (possibly) coming to some or other
arrangement. The language used Is destructive of the anly case
which Applicants have attempted to make out on the papers filed to

date, namely that the historic agreements of sala sntitle Applicants
to the refief sought.

If your clients' view s Indeed that the partles must stil come to
agreement on certain Issues, Respondent will consider taking part
In any such negetiations. This would, howevar, Involve aegotistion
in the ordinary sense, not mediation. The latrer concept Implles
that there is an aiready existing and well-defined dispute between
the parties, whereas the former does not (and, In additlon, of
course does not require the presence of a mediator).

Ad paragraph 2(c¢) and (d)

16.

We refer to what we have said In connectlon with your paragraph
2({b}, which applles hera mutatls mutandis,

Fage 3ol &
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17,

i8,

The phrase quated (regarding the meaning and relevanca of which
0o concessions are hereby made) createg
supposed mediation would
whether the time hae not

the Impression that the
Invelve resciutisn of the question
perhaps come to accept that “open
frontage” can no longer be regarded as a “first* or valid “option”,

based on the supposed continuing security concerns, and that the

unstated other option or optians implied by the quoted phrase must
now be explored further, passibly (but not necessarily) eventually

culminating In some or other agreement of as-yet unspecifled
contant,

This would not only leave the matter in the alr, and fitted to
negatiation rather than mediation (see above), but would also
constitute & drastic departure from the case which Applicants
attempted to make out in their founding affidavits (the only set of
affidavits they have flled sn far). If this |s Indeed what Applicants
oW suggest, they are of course welcome to withdraw their
application In s current form (eitended by the usual costs

implications) and bring a fresh application In whatever manner and
on whatever basls they may be advized ta.

Ad paragraph 2(e)

19.

20.

We refer to what we have said In connection with vour paragrapgh
2{c) and (d), which applles here mutatis mutandis,

Respondent's view Is that, as matiers stand, and on the papers that
have been filed to date, it s simply not obliged to “determine
whether or not the Integrity of securlty has or has not bean
maintalined ...". This question I5 Irrelevant to the resolution of the
application due to be heard on 7 June. Indeed, eavidence in
cannection therewith would be Inadmissible = which Is one of the
reasons for the striking-out application of the proposed bringing of
which Respondent has recently glven notice.

Page 4 of B
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d paragraph 2(f)

21,

22,

We do not wish to be drawn Into a dabate abolt the existance gr
otherwise of s “ategory of disputes as referred to, namely disoutas
that are recognised as not being capable of resalution by mediation,

We wish merely to point out that merely net felling into any such
category would not necessarily suffice to make a particular dispute
positively suitasle for mediation (or, & fortiori, to make mediation
compulsory). Otherwisa all disputes would alther be clearly sultable
or clearly unsultable for madiation and such matters could be
resolved slmply by having mechanical regard ta the contants of the
SUpposed categories — which would oe quite unrealistic.

Ad paragraph (g)

2—3:-
24-

These statemeants are noted,

The very need to Jain the persons In gquestion Is by Itself an
Insuperable obstacle to mediation. Even |f Respondent were
amanable to having the matter mediatad {which Is not the case),
mediation would simply not be possible uniess (as In the case of the
court application) all Interested parties have been given an
opportunity to foin In the mediation proceedings,

Ad paragraph (h)

25,

28,

You are reminded that your cilents {(not Respordent) are in the
position of dominus fitls, The litigation is driven by Applicants, not

Raspondant,

The possibility that “fegal costs will eecalsts at an alarming rata” if
Applicants persist with the application would be due not te any
action en the part of Respondent, but due to the necessity of
Joining a multituda of parties In the circumstances. This state of
sffairs may be unfortunate for Applicants but It Is not something for
which Respondent can be blamed.

Page 5 of @
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28,

of In your fax, IF your clients nevertheless persist with the
Bpplication, they must accept all the consequances of such a Etep -

including the Inevitable applicabllity of the [ay in relation to the
necessary joinder of parties,

At any rate, If the matter were to pa mediated, this would lead to

the incurral or additional costs which could be avoided if the marter
were to be litigated In the ordinary courts,

Ad paragraph (1)

'291-

30,

dl.

For reasons dascribed above Respandent denies that it Is the party
respansible for driving the litigation forward. As Its very procedural
ceslignation 5uggests, Respondent |s merely defending an
application brought by others - being your clients,

One of the ways In which Respondent will iry to prevent the furthar
escalation of costs 1s precisely by esking the Court, at the hearing of
the application on 7 June 2012, to dismiss the application outright
(based In part on your dients' fallure to flls replying affidavits as
agresd, ar to file heads of argument as required),

As already indleatad, Respondent wiil conslder participating In
further negotations if, as appears from your fax and as described
above, Applicants have compietely changed the basis of their
ciaims. As It is, however, the appllcation brought by Applicants
remains and will be opposed by Respondent,

Ad paragraphs 2 and 3

32.

We repeat what wa have already sald about tha sultabliity of the
matter for medlation (namely, that It s not sultable). Significantly,
the conciuding part of your paragraph 3 recognises (correctiy) that
mediation Is not a viable solution if one of the parties does not
belleve the matter o be suitable for mediation and on that basis
has reasonably declined to participate in mediation proceedings,

Page B of QO
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“d paragraph S(a)

33, We have no objection to your bringing your fax to the attention of
the court; indeed, we Invite You to do so, As already stated, the
present letter may be made availabie to the court on a similar
basis,

Ad paragraph S(b)

3. Your clients will na doubt act as they are 2avised. We recard our
view that there is absolutely no basls In law for the procedure yoy
suggest (partly because evidenca of the natura referred to would be
uttery Inadmissible for 3 number of reasons), ang Respondent wiil
Gppose any attempt by Applicants to implement such a procedure,

Ad paragraph 5(c)

35,  The statements in this paragraph are noted,

36, Your suggestion, both in general and in Its particulars, Is rejected.

37.

Respondent reserves itz right to apply, at the nearing of the matter,
for a sultable order ag to costs against Applicants {such costs to
Include the costs of twa counsel, where employed), bea ring in mind
amangst other things:

37.1, Applicants' fallure to file replying affidavits or heads of
argument;

37.2. The Inclusion by Applicants of Irrelevant angd Immaterial
matter In the founding affidavits, to such a degree that
Respondent was advised to oring an application for striking
out the relevant passages;

37.3. Applicants’ groundless YEt persistent attempts to compel
Respondent to submit to mediation {as evidenced by your
very fax under reply), Instead of attending Instead to tha
demands of the court application which they themselves
brought and are persisting with,

Fage 7 of @
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Ad paragraph 6

38.  Itls indeed not your function to provide sur cliient with legal advice,

3%, As alrsady explained, and with respect, it Is also not yvour function
to second-guess our Instructions from our ¢lient.

Ad paragraph 7

40, These remarks are noted.

41,

We deny that there Is a basis in law for the threat made, and record

that It Is our view that it is your clients, not ours, that are running
the risk of adverse costs orders,

Ad paragraph 8

42, The status of your fax Is acknowledged. As already noted the
present letter will or may be dealr With on the same basls, as it is
also “on the record”.

Ad paragraph 8

43.  We record that In the clrcumstances our cllent stands by its
assertion that the matter Is not sultable for medlation,

44,  You are reminded that the “mattar” to which you refer is the

product of your cllents’ wide-ranging and largely irmelevant founding
papers, as read with Respondent's angwearing papers (to which no
repiles have been filed). Even on the assumption that the matter Is
n principle suitable for mediation (which s not cencaded), the
offending pessages In Applicants' papers would, at the very |east,
have to be struck out first before the lssues, sultably deflned and
abridged, could be lald before a mediator, The lssue of the
necessary jolnder of other parties (see above) would also first have
to be resolved,
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Your clients are Invitad, in light of their apparent change of tack as
discussed above, to withdraw their application in its current form.
In the absence of such a withdrawal (or amendment, assuming that
wWere possible In the circumstances - given that affidavits had
already been filed on behalf of you client) Respondent remalns
compelled to resist the application in its present form.

Yours faithfully,

CHIN INCORPORATED
Per: M CHIN

mehin®lawhermarnis.co,za
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BOX 135

IN THE RIGH COURT OF SOUTH AFRICA

WESTERN CAPE HIGH COURT, CAPE TOWN

562

ON THE ROLL: /8112

CASE NUMBER : 127552001

In the appplication of :

MARIUS KLEYNHANS 1* APPLICANT

in his capacity as Trustes for the fime being of

The Kleynhans Family Trust

HEATHER KLEYNHANS 2™ APPLICANT

In her capacity as Trustes for the time being of

The Kleynhans Family Trust

CORNERCADE (PTY) LTD 3" APPLICANT

SHIRLEY MILLICENT KOSTER 4™ APPLICANT

TIELMAN NIEUWOUDT AGENBAG 5™ APPLICANT

and

OVERSTRAND MUNICIPALITY RESPONDENT
FILING NOTICE

DOCUMENT FILED :

Confirmatory Affidavit of Roydon Nieis Pybus; and

Confirmatory Affidavit of Colin Grean

Dated at Cape Town this 5th day of JUNE 2012

VANDERSPUY

PE telming

g21 418 3622
pauEnhvisiae.co.@

CHIMN NG
12 Hopa Streat



To: THE REGISTRAR
High Court
CAPE TOWN

and to! MICHAEL RANGE & ASS
Attomey for Applicants
Hermanus
clo Strauss Daly Ine
15" Fioor
The Terraces
34 Bree Street
CAPE TOWN
Ref: L Malherbe
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HERMANUS
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dﬂr Spuy Cape Town

Cape Town

DX : 53 Cape Town
{Tel 418-3622)
{FX. 418-1329)




IN THE HIGH COURT OF SOUTH AFRICA

n

o

(WESTERN CAPE HIGH COURT, CAPE TOWN)

In the matter betwean;

MARIUS KLEYNHANS

in his capacity as Trustee for the time
baing of The Klaynhans Family Trust

HEATHER KLEYNHANS

in her capacity as Trustes for the time
being of The Kleynhans Family Trust

Casa no” 1278511

First Applicant

Second Applicant

CORNERCADE (PTY) LTD Third Applicant
SHIRLEY MILLICENT KOSTER Fourth Applicant
TIELMAN NIEUWOUDT AGENBAG Fifth Applicant
AND
OVERSTRAND MUNICIPALITY Respondent

CONFIRMATORY AFFIDAVIT
|, tha undersigned,

COLIN GREEN

do hereby make ocath and say that:

1. | am an adult male businessman and director of Rabie Propenty Group (Pty) Lid, of

1

we i




Sulte G18, Colosseum, Century Way, Century City, Cape Town

2 The facts contained in this affidavit are true and correct and are within my personal
knowledge.

3. | have already deposed to an affidavit In this matier and confirm my histonc
invalvament with the development of the Femkloof Estate as described therein

4, | have read the additional affidavit deposed to In this matter by ALFRED RIAAN
KUCHAR on 3 June 2012. | confirm the comeciness of what Is said In paragraphs
15 to 21 thereof. In parlicular | confirm the correctness of what i& said theme In
connection with the process in tarms of which the erven were sold, the description
and fay-out of the sales venus (including the salection area), and the location and
prominance of display of the framed versions of ARK 7 and ARK 12.

UM~

COLIN GREEN

Sworn 1o and signed In my presence al (ﬁ;ﬁ?’:";m on this {LAE day of
JUNE 2012 by the deponent who declared that ha:

(a) knows and understands the contanis of this affidavit,

(b}  has no objection to the taking of the prescribed cath;

{c) considers the oath to be binding on his consciance;

and uttered the words: °] swear thal the contents of this declaration ars e, 5o help me

fusg

COMMISSIONER OF QATHS

KIM JACQUELINE PISTOR
2 ADMITTED ATTORNEY
COMMISSIONER OF OATHS

SUITE G 18 THE COLOSSEUM
CENTURY WAY
CENTURY CITY 7446



IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TOWN)

CASE NUMBER: 12755/11

In the matter between:

MARIUS KLEYNHANS Firat Applicant

In his capacity as Trustes for the time

belng of the Kleynhans Family Trust

HEATHER KLEYNHANS Second Applicant

In her capacity as Trustes for the time

baing of the Kleynhans Family Trust

CORNERCADE (PTY) LTD Third Applicant

SHIRLEY MILLICENT KOSTER Fourth Applicant

TIELMAN NIEUWOUDT AGGENBACH Fifth Applicant

and

OVERSTRAND MUNICIPALITY Respondeni
CONFIRMATORY AFFIDAVIT

[, the undersigned,

ROYDON NIELS PYBUS

do hereby make oath and state as follows:

gy
&
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| am an adult male businessman of 88 Fernkloof Drive, Harmanus. |
am also the cumenl Club Captain of the Hemanus Golf Club, but

depese to this affidavit in my personal capacity and not on behalf of the
Club:

| have aiready, on & December 2011, deposed o an affidavit In this
mattar. | stand by what | said therein but would ke to add he following
with reference to the further affidavit that has been deposed to in the
meantime (on 3 June 2012} by Mr Kuchar, which | hava read,

As explalned in paragraph 5.5 of my previous affidavit | personaily
sitended the sale and purchased one of the properlies on offer. |
confirm that a copy of the plan iiself was on display al the venue where
the sale took place.

In the process of choosing my erf and before gigning tha sals
agreament |, amongst other things, asked the person assisting me with
the signature of the documents (I am not sure who this was anymore),
sbout the securiy and fencing arangements. He directed me to the
Boundary Struchires Key Plan, prominently displayed near the model
of tha devalopment

| had a vested interest in & fence not being eracted in front of my home
on the northemn boundary. It was in fact public knowladge that nu:_::h 2
fence would not be erected In frontl of the affected properties, as
pointed out In my previous affidavit. | went to the plan and saw tha




was indead recordad that by mutual agresment opean frontage would be

first oplion. Thereaftar | signed the sale agresment.

As explained in my previous affidavit, the fencing issue Dacame
acrimonlous during or about the course of 2008 and caused a rift
behwean members of the Hermanus Galf Club. Mr. Hannes Kieynhans,
First Applicant's father, who was the chaiman of the developmant
Committee of the Hermanus Goff Club at the ime, was resolutely bent
on having a fence erected in front of the boundary properties. The
boundary property owners threatened with litigation (namely that thay
would gat an injunction if a fence were 10 ba evected).

Az already alkuded o, despite settlarment negotlations which involved
the Respondent, the Harmanus Golf Club, the various proparly owners
associations, as represented by the Femkloof Estate Master Proparty
Ownars Association, the Hermanus Heights property owners and the
Main Road property owners, the issues could not be resolved, During
Aprl 2008, while the negotiations wera still ongoing, Mr. Hannes
Kleynhans was tragically murdared In his homa.

After his death and the eventual failure of settiement negotiations,
relative peace and tranguility was restored at tha golf club. | noted
with concern the possibility of joinder 28 ralsed In the applicants'
papers. | hope that no such joinder procedure will be embarkad upon,

because | belleve that it might jecpardise the frendly atmosphere




cummentty prevailing in the ciub. | also strongly disagres with the
alicgations to the effect thel the Respondent has actad freudulently
Circulating the founding papars in their presant form among owners of
propertles in the Estate may cause a greal =and completaly

unnecessary nft.

ROYDON PYBUS

Sworn lo and signed in my presence at #‘"""'""- vt on this
5~ ¥4 day of JUNE 2012 by the deponent who declared that he:

(8) knows and understands the contents of this affidavit;
{b)  has no objection to the laking of the prescribed cath;
(e}  considers the oath to be binding on his consclence;

and uttered the words: */ swear thal the corlenls of this declaration are irus,

7
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Admero JLH Qostniizen
B.Com CA (SA)
Commissioner of Oaths
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IN THE HIGH CQURT OF SOUTH AFRIGA
(WESTERN CAPE HIGH COURT, CAPE TOWN)

In the matter bateoas:

MARIUS KLEYNHANS

in his capacity as Trustee for K time
being of The Klegynhans Family Trus!

HEATHER KLEYNHANS

in Ijer capacity as Trystee for e fme
being of The Kayrmhans Family Trust
CORNERCADE {PTY) LTD

SHIRLEY MILLICENT KOSTER

Case ng. 127E5 1

First Applicant

Second Appllcant

Third Applicant

Fourth Applisant

TIELMAN HIELIWOUDT AGENBAG Fifth Applicant
ANE
OVERSTRAND MUNICIPALITY Reapondent
CONFIRMATORY AFFIDAVIT
I, the mdarsigned,
TRACY QUNNCEY
do harekby make cath and say that:
1 1 am an adult female ostate zgent, cwmer of the pame ard sbyle “Cuiriey

‘3@
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Froperties” in Hermanis,

The {acis sat out herein are frue and cormeet and are within my gersonal kngaeed:e.

| hava read the additional affidavit deposed to in this matter by ALFRED RIAAN
RUCHAR on 3 June 2012, | confirm the comestness of whet is said In paragraphs
15 1o 21 therecf  |In padicutar | confinn the comeciness of what is said thera in

connection with the process In terms of wivch the arven were sold, the desciipiion
and lay-cLt of ihe zales venug (including the selection areg), and the lcestion and
promirence of display of the framed versions of “ARK 7" and "ARK 12° as
contemplated in paragranh 1% of ke Kuchar affidavit and attached and
subsequenlly dealf with aa. "RE 3 andd "RK 4,17

In adcitien, ahd in order 1o explain why | am in a position to depose to s affidavit, |
shoud maka the following clear

4.1 | was involved with Pam Golding Properlies and was the lead agent for tha
project, both as at the Gme of e sales and far some lime thereafter.

4.2, | was present at ta wenue both during the registration perod as well as
guring the sales perpd. In fact | was intimately involvged In arganrsing the
launci as & whoks and atso frequented e selectien raom.

4.3 lcan confim generally that any cliant &r prospectve purchaser who had any
riastinn aboub whelher and how the Fernkioof Estate would be fenced
would, 25 a malter of course, iypically have baan refered and dreclad (by
ihe estale agent to whom such persen had addreszed his o har questions)
w "RK3I" as displayed 10 the setéction rgom.

44 Az (s evider! fmom “RK4.2", ‘RE4.1° isell — the famed plan that was
displayed in e se'ection ared — bore e following legend; “For botndary
struclures drawing rofer to PR WG Mo 7576 207." The latler s a ralerence
ta *AK 3, which was on display a few melars away

2
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435. To my knowledge, the basis on which apmn in the Estate were sold (and

merketed) iz and was a1 all limes as dascribed in Ihe Kuchar gffidavit,

4.6. | also conlimm thal my understanding of the legend an “RK 37, dealt with &t

engfn in Ruchar's affidavit, is and was at all materal imes in ling with the
mesning of such legend az dascribed in sech aldavil

With ragpact to paragraph 21 of the Kuchar affidavit in padicelar | gonfim the
carrécinass of whal is said tharg. Tn additlon | confirm the fallowing:

5.1. The refaranca to Tracy Cuineey Propertias iz to the astate agency, Quincey
Properties, now maragead by my son [ Hermsnus.

5.2, ! confirm ihat the anginal framed versions of "RK 3" and "RK 4.1 hung al the
aipove-mentioned premizes until eady June 2012 when thay were remr aved

by members ot Respondent's lagal tezam for the purpeses of being
photographed.

5.3 Pricr to ikis, but aker the sales draw, these plans wene Xepl in 3n din-3itg
sales office (a2 container) tut were fortunalely salvaged when the on-sde
clice was destroyed.

14
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IN THE HIGH COURY OF SOUTH AFRICA

{WESTERN CAPE HIGH CQURT, CAPE TOWN})

In the matter between:

MARIUS JAKOBUS KLEYNHANS

in his capacity as Trustee for the

1lme being of The Kleynhans Family Trust
and

HEATHER KLEYHHANS

in her capacity as Trustes for the

time boing of the Kteynhans Family Trust
CORMERCADE [PTY) LTD

SHIRLEY MILLICENT KOSTER

TIELMAN NIEUWQUDT AGENBAG

AND

OVERSTRAND MUNICIPALITY

- BI6

CASE NO: 127552011

FIRST APPLICANT

SECOND APPLICANT
THIRD APPLICANT
FOURTH APPLICANT

FIFTH APPLICANT

RESPONDENT

APPLICANTS' HEADS OF ARGUMENT




INTRODUCTION

1.

it will be evident frorm a reading of these heads of argument and those filed
on behall of the Reszpomdents that, whilst the parlies are ad idem that Lhe
matler cannot praceed in the absence of cerain parties (lhe interasted
parties), they have very different views as {0 how this matter should be

dealt with,

In eszence fhe Applicants, who are domines Whs, seek a postpontemenl of
the matter =0 that the 1ssues can e properly venlilaled al a heanng thal 15
atterded by all interested paries, after proper discovery has taken place

and the papers have been finally settled,

The Respondent on the clther hand moves for an order dismissing the
application at this stage already on what, it is respectiully submitted, are

somewhat starting grounds.

In the allemalive the Respondent, al this stape already, seeks what is
essentially a gagging order that will result in the matter proceading without
all of the maleral facls being placed belgre the court that eveniually

decides the matter.

5
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Applicants’ contentions as to how the matter should proceed

L

¢,

The Applicants ask for an order in terms of Rule 35011} calling upon the
Respondent to make discovery under oath of all documents in its power or

dredet ils control relating to the matters inissue in these proceedings.

The Applicants have indicated that after discovery has been made, they
intend to supplement their replying aflidavits and they will probably also

armend Lhe rehef claimad o also inelude an attemalive claim for damages.

This claim will b2 couched in the altemative to the Applicants’ claim for
specifte performanee that the Respondent be ordered to ensure that the

Femklool Eslate (he Estate) is fully protected by electrified fencing.

In Lhis regard the Applicants have repeatedly stated that they are intent on
proceeding with this ¢laim as their prefemmed oplion given the impodance

that they place on the safety of their famili=s.

It s clear from a reading of the replying affidavil that the altermalive claim
will b2 based on a raudulent misrepresentalion andior a deliberale non-
disclosure by the Respondent andfor its servants or agenls that it was

never the Respondents inlention to erect a fence around the Estate,



[LER

11,

12,

E3.

14.

Thal this was the Respondent’s trug intention only became evidenl Lo the

Applicants when the Respondent’s answering affidavits were filed.

The Applicants are understandakly loath to formulate this claim unti
proper discovery has been made of all relevant documents and all of the

salient facts are known to them and to their legal advisors.

As far as the inerested parties are concemed, the Applicants contend that
it would be just and eguitable for this Honourable Court 1o issue what i5 an

of the standard type of orders that are made in matters such as this,

in this regard our Courts have frequently in the past exercised an inherent
jurisdiction to afford third parties, that can demonstraie that they do indeed
have a direct and substantial interest in pmoeedings, an opportunity to
either join as partties to the proceedings or 1o indicate that they will abide

the decision of the Court,

Apnlicants accordingly ask thai Ihe matter be postponed sine die so thal:

14.1 discovary as aforesaid can take place;
14 .2 rephang affiidavits can be supplemesnted;
14.3 lhe relief claimed by them can be amended to include an

attemate claim for damages; and

579



4,
14.4 such measures as this Hanourable Court deams apprapriate, in

order o saleguard the position of interesled parties, can be

irmplemented.

Raspondent’'s contenticns as to how the matter should proceed

15. It appears from the Respondont's Heads of Argument, as well a3s two

interflocutory  applications  that have recently been filed, thal the

Respondent seeks an order al this stage:

15.1 striking out substantial porticns of the Founding and Replying
Affidavits;
152 opposing the relief proposed by the Applicant's in order to

safeguard the posttion of interested parties;

15.3 asking for an order dismissing the application on the grounds of
non-joinder; becausa the Applicanls (provisional} relying affidayils
were filed sut of time and on the basis that the claim (a3 presently

farmulatad) has prescribed; and



154 by necessary implication therefor, also opposing the appheaton for an

order in terms of Rule 35(11} and for a postponement of the matter.

16, It is submitted that it would ba a grave miscarmiage of justice 1o grant the
Respondenl Lhe rehef that il seeks at this slage of Lhe proceedings and
thal the preferable option would be o deal with the maiear on he basis

proposed by the Apolicants.

17, Asg for costs it is submitled that the Respondent should pay fhe costs Lhat
have been incurred as a cansequence of it opposing the relief sought by
the Applicants as well as the wasted costs that have been mcurmed in
dealing with its applications Tor striking out and dismissal of the

Apptication,

DISCOVERY

18. it is trite that proper discovery is 2n essential feature of a litigant's nght to
a fair Inal and that the Coort can make a discovery order in application

proceadings’.

1%. In this regard Rules 33{11), read with Rule 35(13), gives this Honourable

Courl the necessary jurisdiction o make the discovery order that the

erbsiein and Yoo Winkse,-The Civil Praciice of the Supreang Court of Soat Afraca, Founly cdition, a1 page

LI
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Applicands seek at this slage of the proceedings. These miles provide as

followes:

Rule 35 (11) - "The courd may. during the course of any
proceeding, order the production by any parly therglo under
oalh of such docurmertts of fEape recovdings i his power o
control refating to any malter in gueston in Such proceeding as
the cowrd may think meet, and ithe court may deal with such

documents o lape recordings, when produced, as i hinks

meesd "

Rute 35 (13) — "The prowvisions of His rele refaling (o discovery
shall mutalis mutandis apply, i 20 [5r 25 the cour? may dirgct, 1o

applications.”

20, It will be argued wilh reference to papers, as well 33 to the Respondents
response 1o a Motice that was issued in lerms of Rule 35(14), Lthat there
are many important documents relating (o this matler that have not yet

heen made available to the Applicants®.

21 Undil these documents have been made available, the Applicanis are

simply nok in a poseition to:

* Sigmilicantly the “pespaanse™ was aun i the Tore of a discoviry alfidavi,



22

21.1 repiy fully to the allegations thal have been made by 1he

Respondent in the answering affidayvits; and

21.2 make informed decisions as o how 1o proceed further in this
matter, inler alia, as regards the farmulation of the aﬂemaﬂ‘ve relief that

they are entitled to clam.

The Applicants accordingly ask for as order in terms of Rule 35{11} that
the Respondent e ordersd io produce under oath such documents or
tape recordings in its power ar contral and that relates to any mabter in
question in lhese proceading, ncluding but not kmited {o the documents
thal are referred o in Abnexore *CO 17 o the draft order thal has beean

fited of record,

POSTPONEMENT AND JOINDER

3. It is trite that in terms of its inherent jurisdiclion, the Court has a discration

to mere molu require Lhe jpinder of parties in any proceedings that have

been instituted

' Goo 5 Steel Bguipamcnn Co (Pov) Lad wed Onles v Luzely (Prd) Lod 1951 () Sa 167 (1) an 1723 Tockivs
Bulchery (Fdms) Bpk on Anddere + Stasen 19T {30524 7T 00 a0 704 Smth v Copelect 1987 (3} 54 685 (W)

at &l

50
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4. In HARDING v BASSON AND ANOTHER 1995 {4) 54 499 {C) al 501,
VAN REENEN AJ {as he then was) held as follows as regard the reason

for the exercize of this discration;

YA Suprerne Courf will exercise 18 discrelort fo order the jomdear
of 2 party. inler alia, to ensure that alf persons inferasted in the
subjoct-matier of the dispuie and whose rights may be affected
by the judgrmen! of the Court are before it to awaid a metiplicily
of aclions and ta avoid & waste of costs (see SA Seel
Equipment Co (Ply) Lid v Loralk (Pty) Lid (supra al 172H-

fr3an”

15, The following extract from  the judgement of FAGAM AJA in
AMAL GAMATED ENGINEERING UNION v MINISTER OF LABOLUR 1849

(3) 8A 637 (A) at 658-6E0, is also perinent n this regard:

Indeed i seerms clear o ma thal fhe Court has consistenily
refrained from dealing willr izsues in which a third party may
have a direct and substantal mlerest withowt! esther having that
party joined in fhe suiE or, if the circumsiances of the case adgmit
of such a course, laking alher adequale steps lo ensurg that its
fuagment will not prejudicially affect that party's inferests, There
may also, of gourse, be Ccases in which the Court can be

salisfied with the third pany's waiver of his righl 1o be joined, e.g.

I
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if the Court /s prepared, vnder aif the circumslances of tha case,
o accept an intirmation from hire that he disclalmes any interest or

ihat he submits to judgrment.™

26 In AFRISUN MPUMALANGA (PTY) LTO v KUMENE NO AND OTHERS
1993 [2) 5A 5898 (T) at 510, SOUTHWOODD J, slated the following wilh in
regard to the circurnstances in which the Court shoukdl exercise its

discretion Lo join interested parties.

“In Unifed Waich & Oiamond Co {Ply) Lid and Others v Disa Hofels Lid
and Another 1972 14} 5A 409 {C) at 415E-H Corbeit J, a5 ke fen was,

stated the relevant principfes as foflows:

‘It iz seffted faw that the right of a defendant fo demand the
jaindsr of anather parly and the duly of the Courd to ordar such
Jomder or o ensure Ihat there is waivar ol ihe ragitt to Be joined
fand this raghl and Mhis dulfy appear fo be coexlensive) ara
tenited 1o cases of joint owners, foint corlraciors and pariners
and whara e other parfy fas a direct and suwhstanfiaf inlerest in
the izzues imvolved and ihe order which the Courd mighl make
fspa Amalgamated Engineering Uniorn v Minisier of Labour 1949
{3) SA 637 (A); Koch and Schmidt v Alma Modehuis (Edms) Spk
7353 (3) SA 308 (A)).

frn Henri Vilfoen (Piy) Lid v Awarbuch Brofthers 1853 (2] 3A 151
(), Horwitz AJP {with whom Van Blerk J concurred) analysad
ihe concept of such a “direct and subsiandial inferest” and after
an axhausiive review of the authorifies came to the conclusion
thal # caonnoled (see af 163}

—

* This judpement abso illustraies the dangers of oot dealing with issees of joinder at the upprepriale Llime.

()
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. an interest in i right which is the cubjeci-matter of the
fitigation and . . _ nol merely & finsncial inlerest which is onfy an
indirect interast in such ifgation”.

This view of what consliides z divect and substantial inferest
fas been refermed lo and adopted in & number of subseguent
decisions, ncluting two i thizs Division (see Brauer v Capa
Liguor Licensing Board 1953 (3) 534 7582 (C) - a Full Bench
decision wincit is birnding vpon me - and Abrahamse and (thers
v Cape Town City Councd 1953 (3) S4 855 {CH, and it is
generally accepled that what iz required is a legal inferast in the
subjact-matter of Ihe achion which could be prejudicially affecled
by the judgrment of the Courd (see Henrd Viljoen's case supra al
167"

Joinder is 5 matter for the Cour? o decide even if the perlies {o tha
refevant litigation do not raise e poind or mast on the joinder of
another party: Toekies Butchery (Edms) Bpk ent Anderg v Stassen
1874 (4) SA 771 {T) af 774G —H, Harding v Basson and Anocther 1995

{4} SA 423 (C) at BOTO—E.

A caurt will order the joinder of another parly to ensure that alf the
parlies inferested in the subveci-matter of the dispute and whose rights
may be affecled by the judgrment of the court are before it {0 avoid &
twitiplicify of aclions and to avord & waste of costs (Harding v Basson

and Ancther [suora at 5011-4))".

27, In this matter the Respondent has identified three different groups that

may bave an interest in the sutcome of these procecdings, namely,

L
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27.1 The owners of erven in the Estate;’
27.2 The Hermanus Gaolf Club:® and
273 The owners of adjoining properties whose properties may have

o be “lenced off in the event of the Court granting an order for

specific performance.”

28, The Applicants agree that;
28.1 lhe owners (as well a5 the residents) of erven in the different
precincts on the Estate;“ and
8.2 the Hermanus Golf Club®

must be joined as parties to the proceedings.

29, The Applicants do not however concede thal Lhe praperty owners an the
Morthern and Southem boundaries of the Estale necessarily have an

interest in the rght which is the subject-rmatter of the ltigation in this

matier.'”

340, In this regard it 1s contended thal such righls {1e not to be fenced off) can

anly anse as a result of;

0.1 a contraclual serilude;

" Answering Aflidavit parageaph 5. 16, Record page 277

* Answering Affidavit poragraph 6, Record pope 237

* Anawering Affidavit paragraphs 5.4%; 5.10; and &, Kecord page 277
* Replving Adtidavit, parogrophs 11 to 22

¥ Replying Adtidavit, parngmephs 74 10 31

M Replying Aflidavit, paragraphs 32 to 45

LFI
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Jo.z acguisitive prescription; or
i the Estate development zoning conditions,

none af which have been established in this instance, !

31. The Applicants have however made it clear in their replying affidavits that
they have no objeclion to these property owners being aforded an
enporiunity 1o say whether or not they have such an interest 50 as to place
this Homaurable Court in a position to properly exercise its discretion in

deciding whelher or ot to join them as parties to these :t:nn:um:a:a:]ir1=4;45.12

32. It is submitted that the potentizl disadvantages attendant upon not
affording such parties an opportunity to statg their interest’™ exceeds the
advantages of taking 2 final decision as to their interast on the papers that

are currenthy before cowrt,

33, Prudence accordingly diclates Lhat hase property owners be afforded an

apparunity o state their position before the matter proceeds further.

34.A perusal of the cazes in which the Court has been faced in similar

situalions reveals thal two possible routes have been follmyed:

" Ser Klippoorye Estules and Tmmway Co., Lol v The Giowernment 1905 1% 342 01 548 wire, TNES stucs
that che right to Fence ones propedy 1s 4 enminesn Law might. See also the comments in the Tast paraygrmaph of Hes
v Kelay 1947 {2) 84 1167 (GW)

L? Eeplving Affidavii, paragruph 44,

13 A= o which soe dhe references 1o e Collins and Tolfic cases in Amalgamated Enguneenng Unien Y
wisisler of Labour 1949 (3) Xu 637 (A) a1 658 where the Count of Appeal send matters back 1o the misl cour o
be deal with afresh because third partess “might be aMMecied™.



14

4.1 in cerain instances the Courl bhas smply lefl it up o the
Applicant’s attorney to establish what the attitude of imerested parties
is and to report back 1o the Court in that regard, after which the Court

decides how the matler should be dealt wilth further; '

342 In other instances, the Court has made use of a Rule Misi calling
upon interested parlies to show cause, if any why they should or

should not be joined as parlies to lhe proceedings.'®

35, In this matter lhe Draft Order follows the procedure used by lhe Supremes
Court of Appeal and proposes Lhat the application should be postponed
sine die in order o allew the appheants to demonstrate what the stand of

the parties in queston are in refation to these proceedings.

36, Due regard baing had to the uncertainties sumounding the position of the
third category of persons relerred o above it may however be more

apprapriate for the Court o make use of a Rule Nisi in order to;

346.1 first afford these persons an opportunity to state the basis upon
whith fhey believe that they have a direct and substantial inlerest in
lhe nights that are the subject matler of This appheation,

in.2 befare directing that they should be jeined as interested paries

in these proceedings.

! See for cxample Protorius v Slabbert 2004 {4) 54 935 (SCA)
" e for cxample Harding v Passon zod Another 1995 (4) 5A 439 (C)



15

APPLICATIONS TO STRIKE QUT

37. The Respondent has recently lzaunched two applications t¢ strike out many

of the allegations made in the founding and replying papers,

358, It is submitied that lhese applications should be dismissed on bwo grounds

30 Farstly, i is submitted that.

361 the appropriate time to consider applications to strike out will be
after all of the izsues in this matier have crystalized and necessary
parties have been joined;

392 the applications fo strike out are accordingly premature; and

303 should for that reason be dismissed.

40, Secondly, and only in the event of the Honourable Court finding that the
striking out applications are not premature, the Applicants contend that
they are in any evenl without mert and ought for thal reason al50 to be

dismizsed with costs.
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41, In support of its conlention thal the allegations in fquestion should be

slruck out the Respordent relies on Lhe followisg:

41.1 The parole evidence rule as re-stated in Van Aardt v Galway
22 {2y A2 {(SCAY 318 para B, Lhat evidence conceming the
subjective inlention of e paries, their pior negolistions  and
discussions and what lhey understood cedain references in ther

contract to mean, is inadmissible:

1.2 The conlention thal some of the allegations are “irelevant fo the
resalution ol the dispule behween the parlies and, again, fable o be

sfruek out for that reason" 7

41.3 That “ocontexiual evidence™ must be used “as consarvalivaly 58
possitie” and that this cannot be done im this instance since
“Applicants” claims in cannechicn with prior rapraseniations affegediy
made o hemt i relalion io ihe fencing of the Estale go sbsolutely fo

the root of thair claims" ¥

42. Each of these grounds are dealt with under separate sub-headings below.

" Bespondents Heads ol Argumen pars 7
! ' Respondents Heads of Argument para &
! Respondents Heads of Argumen parm ¢
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THE PARQLE EVIDENCE RULE

43, In Johnston v Leal 1880(3) 34 927 A, Corbett JA said the following in

relation 1o this rule:

"It is clear to me that the aim and effect of this rule is fo prevent a party
o a conlrac! which has been integrated into a singfe and completo

writterr memorial from seeking o coniradict, add fo or modify the

writing by reference to exirinsic evidence and in that way to redefine

Hie terms of the contract ..

To sumt up, erafor, the integration rule grevenls a party front altering,

by the produciion of extrinsic evidence, fhe recorded terms of an

infegrated contract in ovder fo redy on the contract as alfared.”

44. It will be evident from a perusal of the paragraphs that the Respoandent's
seek o have struck out that not a single one of them seeks 1o contfradicl,
add to or modify the writing and neilther are The Applicants sesking to re-

define Lhe lerms of the contract.

45. Instead, the paragraphs in queslion are designed to facilitate the proper
interpretation of the terms of the contract in so far as they relate to the
fencing of the Estate, Evidence thal is adduced for this purpose 1s clearly

admissibie,

i_ri

-

s
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46. The technique consistenlly adopted was summarnsed as follows by Joubert

JA in Coopers and Lybrand v Bryant 1995(3) SA 781 A ay 762E to TEBE

Y According to the ‘golden rfe’ of inlerprefalion the language m the
docurment is to be given iis grammatical and ordinary meaning, unless
this wouwld resull in sorme shsurdily Or repugnancy oF inconsistancy with
the rest of the instrument.. The mode of consiruction shouwld never be
to interpret e parficular word of phrase o izsolation {in vacuo) by
itself. . The correct approach to e application of e 'goiden rule’ of
inferprefation afier having ascartained the faral meaning of the word
ar phrase in guestion is, broadly speaking lo have regard;

ffHio the context /n which the word or phrase /s used with s

inlerrefafion 1o the conlracl as a whole, inciuding the nature ahd

mirpose of the coniract.. ...

f23 Ta ihe background circumsiances which axplain the genasis and

purpase of the contrac!, i to malters probably present i the minds

of the parties whant they condracted .

f3) To  apply exinnsic  evidence regarding e surrounding
circumstances when tha language of the document is on the face of
i ambiguous, by considering  previous  negofialions angd
comespondence belwaen the panies, subseguent conduct of the

parfies showing ffve sense i which they acted on the docurnernt,

save dirac! svidence of their own intenfions.”

Ly

N

-

L
i v
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[EMPHASIS ADDEDM

Evidence concerning the subjective intentlon of the parties

47, The only evidenge of lhe subjective intention of a parly that is contained in
the affidavits thal have been filed of record in this matter is {iranically)
corntained n paragraphs 15, 36; 41 61; 82; and 84 of the Answenng

Affidawt.

48, This evidence has been introduced by the Respondent and relates to the

its alleged intention at the time of the conclusion of the Deeds of Sale.

42, So for example it is stated in paragraph 41 of the Answering Affidavit that
“there was no intenlion on the part of the Respondent {as seffer ang

devaloper] to ferice out the Hermanus Heighls and Main Road properties.”

50. This evidence is directly in conflict wilh the express terms of the Deeds of
Sale including the legend to the plan that Respondent contends formed
par of the Deed of Sale. This statement is accordingly parcle evidence

that ought to be siruck o,

L3

-~

Tn



51, The Applicants do not however object to the inlroduction of this evidence

for the following reasans:

511 It is trite that the parole evidence rule can naver serve o

exclude evidence of misrepresentation or fraud”‘;

51.2 When seen in fhe context of the representations that wera
admittedly made by the Respondents prior to the sales being
cancluded, the alorementioned evidence of the Respondent's
subjective intention, strongly suggests that it was in fact guilty of a
deliberate misrepresentation andfor a fraudulenl non-disclosure when

the sales were concluded; and

51.3 Subjedt to what a discovery arder in terms of rule 35{11) may
reveal, these allegations will in all probability underpin the altemative

reliel that the Applicants propose seeking in this matler.

MNature and purpose of the contract

52. The lollowing paragraphs which the Respondent seeks 1o have struck oul

deal wilh the nature and purpose of the contract:

" $ee Christic, The Law of Contraet in Suwb Afmca, 3 odition. page 234

3
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54.

55,

.

1
LR
i
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az.l Founding Affidavit paragraphs 207 21; 22 23: 46, 47, 48; and 49

.

[ ]]
=2

Replying Affidavit paragraphs 11; 12, 15; 16 to 22

Matters probably present to the minds of the parties when thay

contracted

The fellowing paragraphs which the Respondent seeks to have struck out
deal with matters probably present o the minds of the parties when they

contracted:

53,1 Faunding Afdawt paragraphs 207 21; 22; 23, 42, 43: 44; 45; 46,
47- 48; 49: and 63
532 Replying Affidavit paragraphs 33 1o 38 56: 61, 91 to 895, 102.2

last sentence: 1211 1o 121.22

Evidenca of surrounding circumstances

Given the interpretation that the Respondents seek o place on the

wording of the contract they cannot possibly cantend Lhat avidence of

surrgundirg crrcumstances may not be adduced.

Evidence of previous negotiations and comespondenca

The following paragraphs which the Respondent seeks to have struck out

contain evidence of previows negobialions and comespondence:



6.

57,

38.

22

551 Founding Affidavit paragraphs 42; 43; 44; 45; 46; 47; and 48;

Evidenca of subsequent conduct

The following paragraphs which the Respondent seeks to have slruck out

contain evidence of subzequent conduct:

6.1 Founding Affidavit paragraphs 28; 29; 56; and 58;
562 Replying Affidavit paragraphs 25 1o 29; 41 42; 52; 55 to €66; 84

to &7, 96 to 98, 102.3, 103, 114, 121.23 10 121.25

Misrepresentation and fraud

As previously mentioned, the parole evidence rule cannot be invoked ko

gxclude avidence of misrepresenlation or fraud.

The following paragraphs which the Respondent seeks to have struck out
contains matenzal evidence which {when seen in the light of the
Respondant's self-praclaimed intention ai the time that it concluded the

Deeds of Sale) containg evidence which is pertinant in thiz regard:

581 Founding Affidavit paragraphs 20; 21; 22; 23; 28,249, 42, 43 -
49 56; 58, 63;

582 Supporting Affidavit Heather Kleynhang paragraphs 4.6 and 7;

L

w5l
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5K.3 Supporting Affidavit Minefte Kleynhans Kleynhans paragraphs
46and7,

554 Suppaorting Affidavid Shirley Millicent Koster paragraphs 5, 7 and
&

585 Supparting Affidavit Tileman Misuwoud Agenbach paragraphs 4
B and: 7,

3.4 Replying Affidavit paragraphs 11, 12; 15 to 23; 36; 39; 41 52;

58 to 65 72 lo B0 91, 95, 102.2 last sentence: 102,37 103: amnd 121.

ALLEGATIONS ALLEGEDLY IRRELEVANT TO THE RESOLUTION OF
THE DISPUTE BETWEEN THE PARTIES

59. A consideralion of Lhe allegations in the founding and replying affidayits
reveal that they all fall into one or more of the aforementioned categaries
of admissible evidence. There is accordingly no basis upon which they can

be strugk out.

a0, It is in any event made clear in the replying aflidavit that the Applicants
intend to amplify their replying affidavit and that they will in all probability
incluge an alkamative claim for damages. It is accordingly not appropriate
to strike out allegations the signilicance of which are already evident and

will become especially petinent at a tater slage.?‘}

N Compare the reeeks of Thring [ i Rail Commucers” Action Geeop and others v | esmen | acd uibers
1004 [&) RA &5 [C} which although mode with reference to pleadings i3 equally relevao here grven it Ha
raatted izl well b pefeered for the hearing of oral evidenee deperding wpoy the forbor eopdae ol 1w maiger
andd a0 wehich g oy affidawies will probably stand as the pleadinga in the manter.

i1

e

oo
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A1, It is evident from the second application to sirke oul allegalions in Lhe
replying aflidavit that the Respondent is desperately sesking {o remowve
gllegalions from the papers lhat do not advance itz case. So for exampla

fhe Respondent seeks to strike ouf allegalions pertaining to:

fil.1 Allegations that are relevant to the question of ;:rrra-5n::|ri;:r£i::rrn:21

61.2 The reasons why the owners and occupiers of homes in the
Estate as well as the Hermanus Galf Club should be jpined as

interested parties. ™

fl.3 The reascns why the Northemn and Southern property owners
may in fact nol have a direct and subsiantial interest in the

procesdings™

6.4 Allzgalions relaling to the conditions that were imposed when

lhe develnpment of the Estate was approved:

.3 Allegations that reveal lhat these conditionz were newver
amended by a decision propertly taken by the Respondent or any ather

appropriate authority; 23

Hard Applisanion o stk gur paragraphs 52 end 56

1l applisation o slnike oot paragrapba &: 115 15; 16-21; 25-30

4 qud Applecation i strike out, paragraphs 33- 42

Hoand Applecation wr suake our paragraphs 15; 16-23 27 [ 34, 53, 023, 107 and 12|
i3 qal Applecation w stribe oun paragraphs 19; 39, 72 12019 12020, 121.2]



al.5 Allggations relating to the non<disclosure of the Respondent’s
true intention al the time of the conclusion of the Deeds of Sale and
the inferences that must be drawn therefrom, due regard being had to
the misrepresentations that were made prior to the conclusion of the
Deeds of 3ale (and which the Respondent also secks to have struck

oul);*®

tal.7 Allegations of the effect that these misrepresentations had on

purchasers of grven in the Estate;”

fil.4 Allegations relaling to the Respondent's subsequenl conduct
and how these belig its version of the agreement between the

parties,

619 Allegalions made with reference to the Respondent’s responge
to the Rule 35{14) notice and the inferences that should be drawn

therefrom: “and

al.10 Allegations retating lo further documents that the Applicants
believe are relevant and that cught to be discovered under nath before

they complete their reply to the Respondent’s answering affidavits. ™

b e

2T s
r

Application 10 senke ot paragraphs 75 ra B
Applivation 1 st ke o parageagths 11, 012 76,707

Haw Applicaton W stnke ool paragraphs 28; 33, 38 - /3
oo Applacation 1o sterke oui paragraphs 15, 253 -25.4. 19, 37,39, 63, T2 19, &0 ard L1014
i Application 1 sinke uul paragraphs 11% e 024
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2. A consideration of the categeories inte which each of the aloremenbonsd
allegation fall makes it manifestiy clear that al of the allegations are most

cedainly relevant 1o the disputes that have arisen between the parties.

CONTEXTUAL EVIDENCE MUST BE USED CONSERVATIVELY

3. The Respondents contend that “corlextual evidence” must be used “as

conseryatively as possibla”,

64. That much is trite and has already been dealt with above. The Respondent

has howevear not applicd the rule correctly.

63. This ground for siriking out has been dealt with under the heading of

Pamile Evidence Rule and Ihe submissians made are not repeated.

CONCLUSION RE STRIKING OUT

a6. It is respectully submitted that there is accordingly no basis for granting

the stiking out applications and they should accordingly be dismissed with

Costs.
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DISMISSAL FOR LATE FILING OF REPLYING AFFIDAVIT

a7, The arguments advanced under this head have been dealt with fully in the

affidavit that has been filed of record in this matter,

PRESCRIPYION

68. There are threg grounds upon which the Applicants rely for asserting Lhat
their claims for specilic performance have not prescribed. These are deak

with under separate sub-headings,

The Respondents have not dlscharged the enug of proving that tha

claim for specific parformance has prescribed

9. In DELOITTE HASKINS & SELLS CONSULTAMTS (FTY) LTD v
BOWTHORPE HELLERMAN DEUTSCH {(PTY) LTD 1891 {1) 54 525 (A)
at 532-3, VAN HEERDEN JA said Lhe fallowing

"Sechion T21) of the Frescripfion Ac! 68 of 19629 provides that
‘prascripfion shal commance o run as soon as ihe deht is dueg’ THiS
means that there has o be a debt immedialely claimable by the
creditar or, staled in anolher way, (hat thers has to be 2 debt in respect
of which the debtar is under an obligation to perform immediztely. See
The Master v 1 L Back & Co Ltd and Others 1983 (1) 34 D86 {A) al

1M, read with Benson and OMhers v Walters and Cthers 1984 (1) 5A

[

!
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73 fA} at B2 11 folfows Mat prescriphion cannot begr o run agarnst 5
credilor befove his cause of aclfon is fully accrued, e before he is able
to pursue hs cfaim (of Van Vuuren v Boshoff 1964 [T} 5A 395 (T at

401"

. In MINISTER OF TRADE AND INBLUSTRY v FARDCEAN MARINE (PTY)

LTD 2006 (B) SA 115 {C) at 122, WAGLAY J said:

“ [32] Genarally speaking, & debt arising from & contract becomes dues’
according 1o e larms of the canlract, or, i e abzence of an exprass
shpufaton, within & reasonable time, A dabl rmay thus, in terms of its
condract, become due, and hence claimalife, only after the occurrence
of some svent and the deferminant should sfways be the intention of

the partizs.”

71. Where presciplion is raised as a defence, it is the Raspondent who bears
the onus of estalilishing, as a matter of probability, that prescription
commenced lo rem and had expired belors the application was instituted.
The Respondent must accordingly allege and prove the facts Irem which it

can be concluded that the claim has prescribed.

M G Gericke v Sack 1978 1) SA 521 tA) al k273

651
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TH

4.

Ta.

1o,

This includes alleging and praving lhe datg of the inception of the period of

prascrplion.™

The Respondant, who bears lhe onus lo prave that the Applicams' claims
have prescribed, has rmisconstrued the test that must be applied in
deciding when prescription cemmenced to rurt in respect of the debt that is

the subject matter of this application,

The prescription of 2 debl such as that which is the subject matter of this
applicalion only commences to run after a reasonable time has elapsed
from the date upon which lhe agreement from which it emanates was

concluded,

In the instant case it is common cause that the relevant Deeds of Sale
were concluded in Novernber 2005, Inits answering affidavit the Applicant
does not however address the question as to what is or is not a
reagonable time for the performance of itz obligation to fence the entire
property  includirgg Lhat portion which s Lhe subjecl matter of this

application {the unfenced portion),

In the result the Respondent has not discharged the onus that it bears 1o

prove that the Applicants’ ¢laim for gpecific perfiormance have prescribed,

1 Mandoes P dusd Oilvers + Naidnn end Another 200100051 54 514 (KAP) 2 20515170, SWATN D

i
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7. In determining what s a reasonable lime for performance of the debt in
queslien (e fencing the unfenced portion) all relevant facters must be
taken into account and in this regard it wil be evident from the

Respondent’s papers > that:

T2 an extremely complex and time consuming  procedure was

envisaged in relation to the fencing of the unfenced partion;

7.2 fencing of this porlion was conditional and had to be preceded
by a process of consultation with a large number of propery owners
located on Lhis boundary {some of whom ara not permanent residents
af Hermanwes) and the expleralion of other suitable oplions o see
whether the integrity of security could be acheved by other means;

Hand

773 clearly the gbligation 1o fente the unfenced porion was
envigaged only as a last resort and would only anse when it became
eviden! that the integrity of security could nol be maintained by other
means to the satisfaction of the house owners in lhe Estate and the

Club;

774 2 reasonahle time would have to elapses in order 10 sge if it was

pogzible 1o put measures in place 5o as @ ensure that the integrity of

*! Keplying, Affiduvil Poragrapls J6-18
' Ansveening Affdavie Pargraphs 75 and B4

810
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15 the security was not compromiged wilhout fencing the unfenced

porion of the Estate.

78, It is commen cause an the papars thal the Respondent was slll doing

work on porlions of the security fence in late 2040%.

18 During the period Movember 2008 and September 20140, the Respondent
in facl spent R3O0 00,00 {Three Hundred Thausand Rand) an inter ala
260 meters of palisade lencing on the southern boundary and a urther
R150 000,00 {Cne Hundred Fifty thousard Rand was earmarked 1o be
spent on identified problem areas in the fence arcund the boundary of the
Estate. The Respondent further acknowledged its responsibilities as lale
as Geptember 2010 by spending an amaount of approximately 8450 000,04
{Faur Hundred Fifty Thousand Rand) to fulfil its obligations in fencing the

perimeter and in the perfformance of its obligation o securs the Estate.”®

50, In visw of the aforegoing, it must be concluded that the Respondent
reasonably required vl at least September 2010, in order 10 perform its
obligations to fence the unfenced portion of the Estate and prescription

cannol have cormmenced to ron before that date.

E1. The Respondent has accordingly not discharged the onus of proving that

Ihe Applicants claims have prescribed.

Y Founding Affidavit Parageaph 24: Answer pursgraph o6 and 458-50; Replying Al Pargraph 52
¥ Replving aflidavit Paragraph $2
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Interruption of the running of prescrplion

&2, Section 14 of the PRESCRIPTION ACT 68 OF 1569 deals wilh the

interruption of prescription. it provides that;

“14 (1) The runming of prascriplion stall ba interrupted by an expross or

taci scknowledgement of iabitly by the debtor,

14 {2) if the rurning of prescriplion is inferrupled as contemplated in
subsection (1), prescriplion shall commence to run afresh from the day
an which he inferruption takes place or, if af the time of tha interruplion
or at any time (hereafter the parlies posthone the dus date of the debit

fram the date uport winch (e debf again becomes due.”

83. The Respondent does not dispute that it continued o lake steps 10 secure
the perimeter of the Estate, including trying 1o prevail upon others 1o do 5o

an the basis of an admitted obligaticn.

84. In the premises it is submitled that \he Respondent has both Lagity and
expressly acknowledged that  has a contractual dutly to perform the

abligation which is the subject matier of the application.



EX

85. In the premises the running of prescrption has been interrupted and
prescription commences to run afresh from Seplember 20M0, altemalively

from 19th May 20097

Conditians af authorization

26. The documents that are annexed o the Answering Affidavit in relation to
the conditions of awthorization pursuant whereta Lhe Estate was re-zoned
and the development approved stipulate that there will be a surrounding

fence around the whole of lhe “aclivity” being the entire Estate, ™

R7. The entitlament 1o claim thal the fence should be erected according alse
arises by wirtue of these provisions and could far thal reazon also not have

prescrbed.

COSTS

88. As for costs it is submitted that the Respondent should pay alt of the costs
that have been incumed as a conséquence of it apposing the relief sought
by the Applicantls as well as the wasted costs that have been incurred in
dealing with its applications for striking out and dismissal of Lhe
Application.

AJ NELSON 8C

g5 Jume 2012

¥ Bpl yiny alfudavit pacagraph 54
* Teplying Alfudavic parsgraphs 14 12 22 and 56
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IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TOWN)

Casa ng; 1278511
In the maftter batween:

MARIUS KLEYNHANS First Applicant

in his capacity as Trustes for the time
being of The Kleynhans Family Trust

HEATHER KLEYNHANS Second Applicant

in her capacity as Trustes for the lime
being of The Kieynhans Family Trust

CORMNERCADE (PTY) LTD Third Applicant
SHIRLEY MILLICENT KOSTER Fourth Applicant
TIELMAN NIEUWOUDT AGENBAG Fifth Applicant
AND

OVERSTRAND MUNICIPALITY Respondent

RESPONDENT'S HEADS OF ARGUMENT
(APPLICATION IN TERMS DF RULE B{5}g/)

[Postponed for haaring in ths Fourth Divinkon on Thumsday ¥ June 2843)

INTRODUCTION

1 Applicants have applied for an order directing the Respondent lo ensure thal the
Femkloo! Estate in Hermanus (he Estate”] is fully protected by elactrifisd fencing

Page1af 7



designed to prevent unauthorised access to the Estate.’ In effect this Court is being
asked to order the Respondent lo erect an electrified fence, of unspacified maks-up
and design, along certain portions of the northarm and southsrn boundaries of the
Hermanus Gotf Course which have not hitherto been fancad,

Respondent has already fiied heads of argument dealing with:

21. The application it propeses bringing, and of which it has already given notice,
to have varous passages in the main founding sfidavit and in the varous
supporting affidavits struck out - based on (mainly) imelevance and
madmissibility, as well as various other grounds,

22 The merts genesally, inchuding m limine pelnts relatng to non-joinder and
prasoription.

Thea presant sal of heads of argument is filed in addition to the above, In support of
the application which Respondant will bring, on the basis st ol below, o have
First Applicant, Mr Marus Jakobus Kieynhans, subjected to cross-examination in
order o tes! the comactnass of various allegations made by him In the replying

affidavit as well as Ihe further affidavit (dated 28 May 2012} deposad to by him In
this matier.

In tha heads of argumen!l previously filed in connection with Rsspondent's
application to sirfke out, # was submitied thal such application ought to be
sdjudicated — and lrrelevant materal therefore axcised from Apphcants’ papers —
before the praliminary question of nonqoinder is argued (and a fortion before the
ments genarally are argued),

The same applies to the presant rule 6(5)(g) application, for two reasons.

5.1. Firstly, the ofiending passages In Applicants’ papers, on the basis of which
the application referrad to will be brought (sea balow), ought for similar

1 Angwering affidav para 4

Paga2of 7



feasons likewisa (via the procedure of cross-examination) 1o be nullified, (hat
i3, effectively removed from Applicants’ papers, before the question of nan-
joinder Is argued. Otherwise Respondent will be placed In the intolerable
position of potentlally (depending on the finding mada by this Honourabla
Court In connection with the non-joinder Issue) having passages which are
both defamatory of Respondant and unirue broadcast among a multitude of
co-respondents - (See generally paragraphs 13 and 88 of Respondents
further affidavit of 3 Juns 2012 filed In answer to the affidavil filed by
Applicants on 28 May in respect of interloculory matters and an application
for postponemant — hereafter "Respondent’s 3 June affidavir )

5.2. Secondly, and at any rate, it is trite that an application of the present kind
ought ordinanly to be made at the outsel of fhe proceedings: before

argument on the menits. See Kalll v Dacolex (Piy) Lid and Anpfher 1988 (1)
SA 843 (A) 981, Lombaard v Droprop CC and ofhers 2010 (5) SA 1 (SCA)
168 and Pahad Shinping v CSARS [2010) 2 All SA 248 {SCA) para 20.

THE APPLICATION TO HAVE FIRST APPLICANT SUBJECTED TO CROSS-
EXAMINATION

6. Rule 6(5)(g) provides as follows (emphasls supplied)

"Where an applcation cannol properly be decided on effidavit the courf may dismizs
ifra application or make such order as (o | seems mest with 8 wew o ensuring &
just -and expedifious decision. In parficular, but without affeciing the genarality of
ihe aforegoing,  may direc! that oral evidence be heard on specilied izsies with &
rkrw.'n ms:nMng my dﬁspnmuﬂau:f mdm#m!mﬁﬁiwﬂﬂﬂﬂ

man‘ar ta friaf w:'.rh appmpnalﬂ d‘imuﬁ'crna a8 i‘a piaﬂm‘rrgn or dﬂ.l'iriﬂ.ran of issuas, ar
ofherwise.

7 In Moosa Sros & Sons (Ply) Lid v Raiah 1975 (4) SA 87 (D) at 83E-H Kumieben J
ssid the following:

™a) As a mafter of intérpretalion, there Is nothing i the lenguage of Rule 8{5Hg)
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which restncts the discrefionary power of the Court to order the cross-axamination
of & deponant fo casey in which a dispute of fact is shown fo exist

(b} Tha iliusirations of “genuine” disputes of fact given in the Room Hire case &t
1163 do nol - and did nol purport to - sef out the clreumstances in which cross-
examinalion under the relevant Transvaal Rule of Court could be authorised They
a fortiori do not detarmine the circumstances in which such refief should be granted
in lerms of the present Rule 8{5}{g).

fe) Withoul affermpling fo lay down any precise rule, which may have the effect of
limiting the wide discration implicil in this Rule, in my view ol évidence in one or
ofher form envisaged by the Rule should be aflowed If there are reascnoble
grounds for doubling the coreciness of the allegations concerned

(d) In reaching a decision in s regard, facts pecubarly within Ihe knowledge of an
applicant, which for thal reeson cannol be direclly contradicled or refutad by the
opposite party, are to be carsfully scrufinised.”

This passage has been approved and confirmed In aub&eqmnr. cases slch as

BA158 (A) 167G-168A, Minis : itk
Mﬂmmﬁﬁiﬂﬁmﬂﬂﬂﬁmﬂ}mw
CSARS [2010] 2 All SA 248 (BCA) para 19). See also Cilllers; Nel & Lools
Herbslain & Van Winsen The Civl Praclice of the High Courds and the Supreme
Court of Appeal of South Africa 57 ed Juta 2008 (vol 1) 463, 465

From these authorities it ls clear that an order subjecting the relevant deponent to
cross-examination is possibie and approprate where there are grounds for doubting
the correciness of the averments In question (Khumalo at 168A-C), ar, |n effect, for
dishelieving the daponent in quesbon (Scopamatic at 202-203, para 30).

THE ALLEGATIONS ON THE STRENGTH OF WHICH THE RULE 6(5)(g) APPLICATION
IS BROUGHT

The replying affidavit

In the replying affidavit First Applicamt makes various allagations that in tha

gircumstances, enfitle Respondeni to test their verscity by means of cross-
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examination. (The paragraph refarences below are (o the paragraph numbers of
the replying affidavit )

10.1,

10.2.

Firstly, he allsges (in paragraphs 82 and 117) that "ARK 7 (lthe Boundary
Struchures Key Plan) was never disclosed to him, elther in his capacity as
purchaser of an arf in the Estate, or in his capacily as sslling agent.

That there are clear grounds o disbelieve his statements in this regard is
apparent from the fact that the framed version of "ARK 7" was prominantiy on
display, in First Applicant's presence. for an extended penod of tme. This is
i Wwin apparent from what is said in paragraphs 191, 19.2.2 and 20 of
Respondent's 3 June afidavit and the objective evidance (pnnt-outs of stil
images from video matedis! of the evenls) undedying Respondent's

allegafiors In Ihis connection: (See also paragraph 11 of Respondant's 3
June affidavit.)

Secondly, First Applicant alleges that purchasers of erven in the Estata
ganarally were misled (see eg para 40, 75 to 77, 80) on the basis that "ARK
T° was allegedly deliberately withheld from and not disclosed to them (para
40, 118). (See also paragraph 11 of Respandent's 3 June affidavit.)

Thal there are likewise grourdds for disbelleving First Applicant’s statements
In this regard is clear genarally from what is sald in paragraphs 18 to 21 of
Respondent's 3 June affidavit and from the underlying objective evidence as
mentionad above.

10.2, Thirdly, First Respondent has denied involvement with a website (paras 100

and 101} in circumsiances where and in & manner from which it is clear that
he has not been frank with the Court, that his denials are disingenuous, and
that he has In a discreditable mannar attempted o avold having to answes
the substance of Respondenfs allegafions (paragraphs 110 to 117 of
Respondent's 3 June affidavit). It Is submitted that it is apparent from this
hat First Applicant's denials on s score are not to be ballevad and desarve

Pagesof 7
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o be tested by way of cross-examination,
The additional affidavit filed on 28 May 2012

11, Inthis addiional affidavit First Applicant has:

11.1. Repealed the contention that Respondent hes delibeérately misled, or
defrauded. potential purchasers ($ee paragraphs 13 and’ 34, answared In
paragraphs 10-14 and 83, respechively, of Respondent's 3 June affidavif);

11.2 Levefled ogenerafisend accusations of ontuthfuiness alt Respondant

{paragraph 19; answered In paragraphs 64 and 65 of Respondent’s 3 June

affidawit).

12.  For tha reasons given in Respondents 3 June affidavit and traversed above, in
connection with the statements made by First Applicant in his replying affidawil,
thare are |kkewise reasonable grounds for disbelleving the above-mentioned
allegalions in the additional affidavil filed by Applizants and Iherefore for tasting
thamn undef crose-examination

CONCLUSION

3. In the premises it is submitted thal a casa has been made-out for subjecting First
Appplicant fo cross-examination and this Honourable Coun is requested to grant an
order to that effect

ADEV LA GRANGE 5C

C R CILLIERS

Respondant's Counssl
Chambers

Cape Town

6 June 2012
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RESPONDENT'S LIST OF AUTHORITIES

Decided cases

» Kalil v Decolex {Ply) Lid and Another 1588 (1) SA 943 (A)

H,r E‘.A 153 ml

» Lombaard v Droprop CC and others 2090 (5) SA 1 (SCA)

2005 (6] SA 182 (SCA)

» Moosa Bros & Sons (Ph) Lid v Rajah 1875 (4) SAET (D)
* Pahad Shipping v CSARS [2010] 2 All 5A 248 (SCA)

Commeaniaries

+ Ciliers, Nel & Loots Hesbstein & Van Winsen The Civil Practce of the High
Courts and the Supreme Court of Appaal of South Afries 5 ed Juta 2008
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INTHE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TOWN)

Casa ng. 127551
In the mattezr betwasan

MARIUS KLEYHANS First Applicant

in his capacity as Trustes for the ima

being of The Kieynhans Family Trust

HEATHER KLEYNHANS Second Applicant

in har capacity as Trustos for the time

baing of The Kleynhans Family Trust

CORNERCADE (PTY) LTD Third Applicant

SHIRLEY MILLICENT KOSTER Fourth Applicant

TIELMAN NIEUWOUDT AGENBAG Fifth Applicant

AND

OVERSTRAND MUNICIPALITY Respondent
NOTICE OF MOTION

TAKE NOTICE that Respondenl intends at the outset of the hearing of this matter
{postponed for hearing in the Fourth Division on Thursday 7 June 2012) to apply to this
Hoenourable Court for orders that

1 First Apphcamt (MARIUS JAKOBUS KLEYHANS), in his capacily as deponent to
the replying afidavit filed in Ihis matter and the further affidavit filed by Applicants on
28 May 2012, ba ordered to appear and subject himsalf lo cross-examination {as
contemplated In Rule B(5)(g)) al the Instance of Respondent in connection with

sartain aflegations made by him in the aforementionsd affidavits, on the basls thal

L I



there are reaspmable grounds for doublfing the truth or comectness of the aliegations

fre queEstion,

2 Such of the Applicants as may decida to opposs this application be directed to pay
the cosls thareod.

3, Respondent be granted further and/ar allernative mmlisf

Kindly place the matter on the roll accordingly.

pATED AT (A2 Tiwer THIS E*Lmv OF JUNE 2012

CHIN INC
Attornays f
Per ]
HERMANLUS
/o VAN DER 5P ETOWN
4" Floor
14 Long Sireet
CAPE TOWN
TO:
THE REGISTRAR
Westam Cape High Courl
CAPE TOWN
AND TO:
MICHAEL RANGE & ASS0C
Attarmey for Applicants
HERMANUS r uJi- _ A
c/o STRAUSS DALY INC
15" Floor g
'_.!
ﬂ“ THTHI:E'S e g=EA '.i'“-
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IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TOWN

CASE NO: 12755/2011

In the matter between:

MARIUS JAKOBUS KLEYNHANS FIRST APPLICANT
in his capacity as Trustee tor the
time being of The Kleynhans Family Trust

and
HEATHER KLEYMHANS

in her capacity as Trustee for the
time being of the Kleynhans Family Trust SECOND APPLICANT

CORNERCADE (PTY) LTD THIRD APPLICANT
SHIRLEY MILLICENT KOSTER FOURTH APPLICANT
TIELMAN NIEUWOUDT AGENBAG FIETH APPLICANT
AND
OVERSTRAND MUNICIPALITY RESPONDENT
ORDER - -
£

Having heard the pasies | is ardered 11at



L A copy o the Nolice annexed hereto maiked “A” s 1o be served upon the
partes indicated ih the Notice in the manngr recorded therein and moreover to
he made available for mspection by any nterested person or body, in the
manner recorded therein and the possible joinder of additional parties is o be

affected in terms of the procedure set out in the Notice generally

2. The parties’ legal representatives are hereby granted leave 10 approach the
Judge m chambers tor lurther directions as soon as possible afier the period

stiputated In paragraph £ of the Notice

3.  The main and interlocutary applications are postponed 1o a date to be

tetermined in consultation with this Hanourable Courl's Registar

4.  The Applicants™ Atlormeys of record, at its chents' costs, shall provide the
Respondent’s Attomeys of record as soon as possibie with a hard copy of the

papers filed ol record (o date, for purposes of control

B Costs i s matter will stand over for later determination, save that all costs
in respect ol making the papers liled of record available as referred 1o in
paragraph 2 ol the Nolce annexed hereto marked "A". shall be borng by the

Applicants and shall be payable on demand

BY ORDER
e
DATE |
'::t "1...- i J
Michael Range & Associates [ WES- S0

Tel = 028 3130106
libgation@rangelaw co.2a

e
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IN THE HIGH COURT OF SOUTH AFRICA

(WESTERN CAPE HIGH COURT, CAPE TOWN)

In the matter between:

MARIUS JAKOBUS KLEYNHANS

in his capacity as Trustee lor the

time being of The Kieynhans Family Trust

andl

HEATHER KLEYNHANS

in her capacity as Trustee lor the

time being of the Kleynhans Family Trust

CORNERCADE (PTY) LTD

SHIRLEY MILLICENT KOSTER

TIELMAN NIEUWOUDT AGENBAG

AND

E
NNEXURE "A"

CASE NO: 12755/2011

FIRST APPLICANT

SECOND APPLICANT

THIRD APPLICANT

FOURTH APPLICANT

FIFTH APPLICANT

el

et M



OVERSTRAND MUNICIPALITY RESPONDENT

NOTICE OF COURT ORDER

BE PLEASED TO TAKE NOTICE ihal in this matter the Applicants have applied for
an order thal the Respondent must ensure that the Fernkloof Estate is fully
protected by electrified fencing that Is designed o prevent unauthorised access to

the estate, within a period to be determined by the Court

BE PLEASED TO TAKE NOTICE that In terms of a Court Order dated
13 August 2012, nttice (s hereliy given 10 the following persons and entities of this
apphcation in order 1o esiablish whether they or any of ther members wish 1o join as

parties in 1his applcation:

A The Owners of properiies i the development known as Fernkloo! Estate.

Hermanus,

B Tha Fernkioof Estate Master Property Owners Association (FEMPOA) and the

precincl propary owners associations. in Fernkloo! Estatle:

c The Hermanus Helahts and Mam Road Propery Owners (Northem and

Southern boundary owners) as appear from “ARKS™ attached hareto, and

D Th& Hemanus Gall Club




TAKE NOTICE FURTHER thal service of Ilus Notlce is to lake place as follows:

- The Deputy Sherifl |s direcied 10 serve a copy of this Notice as well as the
Court Order on the following persons and entiies In accordance with Rule
4{1)a)(l) of the Unifarm Rules of Couwrl such setvice to take place within ten
(10} days of the date ol the Courl Order

1.1  The Chairperson of the Hermanus Golf Club,
12 The Chairpersan of FEMPOA,

1.3 The Chairpersan of each ol the individual precingt property owners

associations m the Fernkiool Estate,

14 Each ol the property owners referred 10 in "ARK 5"

Ful

A cofty of this Nobce as well as the Court Order and the papers liled ol record
1o date, shall be avallable for Inspecton by any person(s) ar body, m
downloadable format. on the official website of the Respondenl at
www. oversirand.gov.za and, in hard copy. at the Hermanus Municipal Library
during official library howrs.  This constitines the sole responsihifity the
Respondent will have mn respedt of the avalabiity or provision of this

informanaon.

3. JAny hard or electromic copies of the aabave wihich any such person(s) or body
may wish to acquire from a source other than the aloresaid websne. shall be
obtainable. at the expense of such persan(s) or body, by arrangement with the -
Applicants’ Altorneys ol Record, Michael Range & Associates, whose contact
details appear at the end of this Notice, where a hard copy lor purposes of

inspecton will also be availahle. 2

Wrh M ANT HOEHOF |
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Any person(s) or body that clams to have a right to be joined in these
proceedings shall depose to an affidavit sefting out the grounds apon which i
claims © have such a nghi. and file such athdawvi with the Apphcants
Attorneys within one hundred (100) days from date of the Count Order (“the
100-day period”),

n the apsence of such an affidavit being liled o will be assumed [hal a
parson(s) or body who acguired notice of this application, has elected (D abide
the decision of the Cournt and 10 have walved the right 1o be joined as party 10

these proceedings.

After the lapse of the 100-day period the Applicants and Respondent may
approach the Honourable presiding Judge In chambers 1o make a ruling on
who should e |pinetl as parties w0 (hese proceedings and 10 provide a
directive as to the lurther canduct of this matter,

DATED AT CAPE TOWN ON THIS 13" DAY OF AUGUST 2012

Michas! Range & Associates

Attorngys lor Applicanis

101 Warnngon Arcade

Harbour Roatl, Hermanus

Tel - 028 3130106

e ranaeiasy co.



ARKS
Lo TR2FE
_, e ST
AFFECTED GOLF COURSE BOUNDARY PROPERTY OWMERS - E; :-'
SOUTHERN BORDER

ERF NG _ NAME

1153 J & L Mampaccs

1255 OA TF Lo Harpe Chanon,
CHO Popldar Grove

i 257 ME Cremwt

1260 Coppenun Ninatean [Ply] Ud

1243 HR Brocnes

5333 BR L1 Ieisnar

265 Jupiier Motor Lycres 3 [Phy] Lid

1950 Vakal Moon Propariies AT E
C/D S Maintz

1267 O BRO & G Emier

| 264 Lomtza Invasimenis Na 170 [Fry] Lig

1585 AG Weslrook Fomlly Tust

NORTHERN BORDER

ERFNO  NAME

5947 WO & MIScada

SV4E Al Tylay & 4 Othan

bl JL Wallocs

B |Eogls Voliey Properies 254 CC

5571 [ME & LG Hoope

5972 ME Fuist

73 W & IC McGeochy

574 |i5 % £ Afkinsan

5975 [Tsweaiu Trust, /0 O Hyrnan

3976 IS Mauien

[7881 WA Lewis D

3979 M & 1 & H Haitingh & 2 Oihers

S0 [IMZ CJ Bame

5981 |E & 10 Evom

BT |HJ Linney

T Royahiroot J Hencomms Li..
S0 b, B Einston

T5ES P Huie

ETH |C & HM Swort
578 WJ & ED van Rensburg & Nykomp

5987 W1 & MR van der Hoeven
5990 TWJ Reid_

591 CIF & ME Eopke

EiiF] Tolkana Trust

993 JM & ) On & Rhodes
5974 ELCO Trust

'.E?ET'E Eﬁfhum _

277 Tarmijon Inyv Trust

5842 B Bryer

554 B. Rodseo

(5840 SN Moio Secuniies Fiy LIg
5837 Prod. F. Coelzae

Sa38 7. Brynard
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MYV von der Rief
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AR EEEY

TV Cloll

| 383
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5 Kaucke

CRIarium Leap Irv 248 Py Lig,
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MR Funt
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Py Family Trust, G0 BN Pybus

EFE

AL Mel

5524
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