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IN THE HIGH COURT OF SOUTH AFRICA 
(WESTERN CAPE ; ;;GH COURT, CAPE TOWN) ·-v.. 

CASE NO: ,.. , 1 

In the matter between: 121-,~s;, !I J 
MARI US KLEYNHANS 
in his capacity as Trustee for the 
time being of The Kleynhans Family Trust) FIRST APPLICANT 

HEATHER KLEYNHANS ~ 
in her capacity as Trustee for the -· ·::-:~~t:=:tiC~~:0:"~-\ 

~_ ... ..,.... ......... .:::--(l!t ·r:( :~ .. ~-->,_ • .:.. .. ~ ___ ,.,, .:,.. - \ 

time being of the l<leynhans Family. -;TF'wst--V '::: · \ " ·. SECOND APPLICANT 
, . • • • '· I "~ .!· " i ·, 

1. 

CORNERCADE (PTY) L TO ,.,G~~~ L -'{ THIRD.\APPUCANT 

SHIRLEY MILLICENT KOSTER ; 
'· 

-.. ,.c; :pQtJRTH APPLICANT 
__ ; , __ :_- .:.:-: :,' · ·.-~· \·:~---_\ 

TIELMAN NIEUWOUDT AGENBAG- : .~-· _... FIFTH APPLICA!\JT 

AND 

OVERSTRAND MUNICIPALITY RESPONDENT 

NOTICE OF MOTION 

BE PLEASED TO TAKE NOTICE that MARIUS KLEYNHANS in his capacity a~ 
Trustee for the time being of The Kleynhans Family Trust, I-IEATHEf 

KLEYNHANS in her capacity as Trustee for the time being of the Kleynhanr 

Family Trust, CORNERCADE (PTY) L TO, SHIRLEY MILLiCENT KOSTER, anJ(j 

TIELMAN NIEUWOUDT AGENBAG, (hereinafter referred to as "the Applicants/') 

intend to make application to this Honourable Court on 27th of July 20 11 or s 

soon after as Counsel may be heard for an order: -

1. that the Respondent be ordered to ensure that the Fernkloof Estate is ful t 

protected by electrified fencing that is designed to prevent unauthorisld 

access to the estate, within a period of 90 days from the date of this ord,r, 

alternatively within such a period of time and in such a manner as t e 

Court deems appropriate; 



2. that condonation be granted, should it be necessary, 

J 
and directihg thJ 

Applicants have provided Respondent with sufficient notice in terms o 

Section 3 of Act 40 of 2002, for the instituting of these proceedings; 

3. that the Respondent be ordered to pay the costs of this Application, only i 

the event of it giving notice that it intends to oppose this Application; and 

4. granting such further and/or alternative relief as the Court deem • 

appropriate. 

TAKE FURTHER NOTICE that the accompanying Affidavits of MARIUS 

JAKOBUS KLEYNHANS, HEATHER KLEYNHANS, MINETTE KLEYNHANS, 

SHIRLEY MILLICENT KOSTER AND TIELMAN NIEUWOUDT AGENBAG wi I 

be used in suppo1i of this Application. 

TAKE FURTHER NOTICE that the Applicants have appointed the offices of 

Michael Range ~~Associates, c/o Stiauss Daly Inc Attorneys, 15th Floor, Thl 

Terraces, 34 Bree Street, Cape Town, as the address at which they will acceJt 

notice and/or service in these proceedings. 

TAKE FURTHER NOTICE that if you intend opposing th is Application you are 

r-- required: 

(a) to notify Applicants or Applicants attorneys in writing on or before 

the stn JULY 2011; and 

(b) within 15 (Fifteen) days after you have given such notice of yowr 

intention to oppose the Application, to file yo,ur Answering 

Affidavits, if any. 

TAKE FURTHER NOTICE that you are required to appoint in such notification In 

address referred in Rule 6(5)(b) at which you will accept notice and SE~rv ice of all 

documents in thE;se proceedings. 
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Should no such Notice of Intention to Oppose be given, the Application w ill be 

made on the 27 JULY 2011 at 10HOO or as soon as Counsel for the Applicants 

may be heard. 

DATED at CAPE TOWN on this 27th day of JUNE 2011. 

TO: THlE REGISTRAR 
HIGH COURT 
CAPE TOWN 

\ 4: . 
MICHAEt . NGE & ASSOCIATES 
Attorn;fs f r Applicants 
101 Warrington Arcade 
4 Harbour Road 
HERMANUS 

c/o 

STRAUSS DALY INC 
15TH FLOOR 
THE TERRACES 
34 BREE STREET 
CAPE TOWN 
Ref: L Malherbe 

AND TO: OVERSTRAND MUNICIPALITY 
THE RESPONDENT 
MAGNOLIA STREET 
HERMAN US 



IN THE HIGH COURT OF SOUTH AFRICA 
(WESTERN CAPE HIGH COURT, CAPE TOWN) 

In the matter between: 

MARIUS JAKOBUS KLEYNHANS 
in his capacity as Trustee for the 
time being of The Kleynhans Family Trust 

and 

HEATHER KLEYNHANS 
in her capacity as Trustee for the 
time being of the Kieynhans Famiiy Trust 

CORNERCADE(PTY)LTD 

SHIRLEY MILLICENT KOSTER 

TIELMAN NIEUWOUDT AGENBAG 

AND 

OVERSTRAND MUNICIPALITY 

CASE NO: 

FIRST APPLICANT 

SECOND APPLiCANT 

THIRD APPLICANT 

FOURTH APPLICANT 

FIFTH APPLICANT 

RESPONDENT 

FOUNDING AFF!DAV!T 

I, the undersigned, 

MARIUS JAKOBUS KLEYNHANS 

do hereby make oath and say: 
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1 I am an adult male, businessman residing at 14 lnnesbrook Villa9e, 

Fernkloof Estate, Hermanus. 

2 I am a Trustee for the time being of the Kleynhans Family Trust together with 

my wife, Heather Kleynhans. I am duly authorised to depose to this affidavit on 

behalf of the Trust. 

3 The facts disposed to herein are within my own personal knowledge, unless the 

context indicates otherwise, and are, to the best of my knowledge and belief, 

true and correct. 

4 To the extent that legal submissions are advanced, they are made on the basis 

of advice received from my legal representatives, which advice I believe to be 

true and correct. 

THE PARTIES 

5 I am the First Applicant in this matter acting nomine officio in my capacity as a 

Trustee for the time being of the Kleynhans Family Trust, the registered owner 

of erf 9967, Fernk!oof Estate, Hermanus, which is located in precinct 2 of the 

Fernkioof Estate and is aiso known as No 14 lnnesbrook Village, Fernkfoof 

Estate. 

6 Second Applicant is HEATHER KLEYNHANS an adult female of No 14 

lnnesbrook Villiage, Fernkloof Estate, who also acts herein nomine officio in her 

capacity as a Trustee for the time being of the Kleynhans Family Trust; the 

registered owner of erf 9967, Fernkloof Estate, Hermanus, which is located in 
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precinct 2 of the Fernkloof Estate and is also known as No 14 lnnesbrook 

Village, Fernkloof Estate. 

7 Third Applicant is CORNERCADE (PTY) LTD a Company duly registered in 

term of the laws of the Republic of South Africa with registration number 

1988/004458/07 and registered offices at 20 Hope street, Hermanus 7200 and 

the registered owner of erf 10131, which is located in precinct 6 of the Fernkloof 

Estate and also known as 60 Lakewood Village, Fernkloof Estate. 

8 Fourth Applicant is SHIRLEY MILLICENT KOSTER an adult fema le of 58 

Fernkloof Village, Fernkloof Estate, who acts herein in her personal capacity as 

registered co-owner of erf 10237, Fernkloof Estate, which is located in precinct 

2 of the Fernkloof Estate and also known as 12 lnnesbrook Village, Fernkloof 

Estate and also nomine officio in her capacity as a Trustee for the time being of 

the E W KOSTER Family Trust; and the registered co-owner of erf 10237, 

Fernkloof Estate, which is located in precinct 2 of the Fernkloof Estate and also 

known as 12 lnnesbrook Village, Fernkloof Estate . 

. ~ 9 Fifth Applicant is TIELMAN NIEUWOUDT AGENBAG an adult male residing at 

1 Lobelia streElt, Berghof, Onrusriver 7201 and the registered owner of erf 9977, 

which is located in precinct 2 of the Fernkloof Estate and also known as 1 

lnnesbrook Village, Fernkloof Estate. 

10 The Respondent is the OVERSTRAND MUNICIPALITY, a municipality with 

legal personality in terms of the provisions of the Local Municipal Systems Act 

32 of 2000, with its head office and domicilium citandi et executandi for 

purposes hereof situate at Magnolia Street, Hermanus, within the area of 

jurisdiction of the above Honourable Court ("the Municipality"). 
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JURISDICTION 

11 This Honourable Court has jurisdiction to hear this matter by virtue of the 

following: 

11.1 The whole cause of action herein arose within the Court's area of 

jurisdiction; and 

11.2 The Municipality is located within the Court's area of jurisdiction. 

RELIEF CLAIMED 

12 In this matter the Applicants seek to enforce contractual rights against the 

Municipality arising out of deeds of sale that they entered into with the 

Municipality and pursuant whereto they purchased erven from the Municipality 

in the Fernkloof Estate. 

13 In terms of the Deeds of Sale the Municipality is obliged to ensure that the 

Fernkloof Estate (and in which the applicants erven are located) is fully 

protected by electrified fencing that is designed to prevent unauthorised access 

to the Estate. 

14 Although the Municipality has partially performed its above obligation by 

providing electrified fencing around a substantial part of the Estate it has, 

7 
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despite demand, not yet complied with its obligation to ensure that the Estate is 

fully protected by electrified fencing. 

15 The purpose of this application is to ensure that the Municipality specifically 

performs its aforementioned obligation and that it takes the necessary steps to 

protect that section of the Estate that is not yet fully protected. 

16 Annexed hereto marked, Annexure "A" is a plan of the Fernkloof Estate that 

indicates the location of the different precincts within the Estate and the portion 

of the perimeter fencing that has been completed and the portion that has to 

date not yet been fully protected by electrified fencing is shown in coloured 

marker. 

17 It is evident from this plan that the erf that belongs to the Kleynhans Family 

Trust, and where my family and I reside, is located in the precinct that is the 

most vulnerable due to the Municipality having failed to perform its 

aforementioned obligation . 

. ~ BACKGROUND 

18 The Overstrand Municipality resolved, during about the year 2000, to develop 

land in and around the Hermanus Golf Club into a residential estate called 

Fernkloof Estate. 

19 The development entailed increasing the size of the golf course and ~elling 

erven located in seven precincts that were located in and around the golf 

course. The Municipality engaged the services of a development facilitator 

known as Rabcav to assist it in this regard. 



20 In order to optimise on the development opportunity and to maximise its 

income from the sale of vacant erven in the Estate, the Municipality itself and 

through its development agent (RABCAV) and Pam Golding Estate Agents, 

marketed the erven as being part of a security development where residents 

would be ensured of a secure lifestyle in a beautiful country environment 

adjacent to the Hermanus Golf Club. 

21 A central theme of the marketing campaign was to sell the vacant erven on 

the basis that they were to form part of a secure residential estate where 

access would be strictly controlled. Each of the precincts would have a 

separate manned security gate to control access to the precinct, which leads 

onto the golf course. The entire estate would be surrounded by electrified 

fencing so as to prevent unauthorised entry to the estate. 

22 As explained more fully below the question of security: 

22.1 received great prominence when the erven were marketed; 

22.2 was highlighted in newspaper articles and in marketing material that 

was used to induce the public to purchase erven in the estate; and 

22.3 was expressly dealt with in documents that formed an integral part of 

the agreement of sale. 

23 One hundrE~d of the erven were offered for sale to members of the Herman us . 

Golf Club of which I am a member. Prior to the conclusion of the agreement 

~~. J. 



of sale members of the Club were given very specific assurances as to how 

the issue of security would be dealt with. 

24 The Municipality, recognising its aforementioned obiigation, duiy proceeded 

with the construction of a fence around the perimeter of the Fernkloof Estate. 

25 Apparently some of the owners of properties located beyond the boundaries 

of the Fernkloof Estate objected to having a fence adjacent to their 

properties and threatened the Municipality with court action. 

26 The Municipality then sought various ways of ridding itself of its obligation to 

complete the fence. These included attempts to pass its fencing obligations 

onto the Hermanus Golf Club and later onto the Fernkloof Estate Property 

Owners Association (FEMPOA). 

27 The Municipality was prepared to pay large sums of money to these bodies 

in lieu of their obligation to provide the necessary fencing in exchange for 

indemnities in respect of claims by the owners of erven in the Estate. 

28 Neither the Hermanus Golf Club nor FEMPOA were however prepared to 

assume this responsibiiity making this application the only means by which 

the Applicants can now secure the rights that they were promised by the 

Municipality when they purchased erven in the Fernkloof Estate. 

29 It will also appear from what follows that our family has been severely 

prejudiced by the Municipality's failure to provide the promised security. Not 

only have we lost assets as a result of break-inns but we also presently live 

in an environment of constant concern for the safety of our loved ones. An 



environment that is very different to the one that was promised when our 

family trust decided to purchase an erf in the Fernkloof Estate and we 

decided to live there. 

SALE OF ERVEN 

30 The sale by the Overstrand Municipality of erven in the Fernkloof Estate was 

done by way of a special kind of 'auction' he!d at the premises of the 

Hermanus Golf Club during December 2004. 

31 The 'auction' was preceded by a two-day registration period during which 

interested parties could register as potential purchasers. Each person that 

registered was provided with an information brochure, containing a price list 

of the properties, maps of the estate and precincts and other relevant 

information. A copy of this brochure is annexed hereto marked Annexure "8". 

32 On the day of the auction names were sequentiaily drawn and announced 

where after the purchaser concerned was taken to a tent and shown a model 

of the Fernkloof Estate and asked to select a plot. I duly selected erf 9967 in 

Precinct 2 on behalf of the Kleynhans Family Trust. 

33 Purchasers were then escorted to various attorneys in different sections of 

the same tent, depending on the precinct in which the plot that they had 

selected was located. 

34 The attorneys then issued the purchasers with a bundle of documents 

entitled "Agreement of Sale" and that the purchasers were required to sign. 
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The Agreement of Sale identified the Municipality as the seller of the erven 

and provided space for the identity of the purchaser to be inserted . 

35 A copy of the Agreement of Sale that I signed is annexed hereto and marked 

Annexure "C". 

36 As appears from page 11 of Annexure "C": 

; (\ 
36.1 On 'I December 2004 and at Hermanus, i duly signed Annexure "C" 

as the duly authorised representative of the Kleynhans Family Trust 

as the purchaser of erf 9967 in precinct 2; 

36.2 On 22 November 2005 and also at Hermanus, Annexure "C" was duly 

signed on behalf of the Overstrand Municipality as the seller of the 

said erf. i am presently not aware of the identity of the Overstrand 

Municipality's authorised signatory; 

36.3 The purchase price of the erf in question was R1, 100,000 (which the 

Kleynhans Family Trust has since paid). 

TERMS OF AGREEMENT OF SALE 

37 Paragraph 1.2 of the Signature Document which forms part of the 

Agreement of Sale, Annexure "C", records that: 

" The sale in terms of this agreement shall be subject to the provisions 

contained in this signature document, read together with the 
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information schedule appearing in front of this signature document and 

the sub-division plan annexed to this signature document as annexure 

"A", and all terms and conditions contained in the standard conditions 

of sale including all annexures thereto, which standard conditions ot 

sale form an integral part of this agreement and which thE~ Purchaser 

acknowledges and agrees to have read and the contents of which the 

Purchaser fully understands and accepts." 

[Emphasis added] 

38 The first page of the standard conditions of sale states that: 

"The Standard Conditions of Sale and the Annexures hereto form an 

integral part of the Agreement of Sale." 

39 In paragraph 1.4 of the standard conditions of sale the following is recorded 

under the heading "INTERPRETATION': 

"Reference to this agreement sha/i mean this Agreement of Saie and 

shall include part 1 and part 2 of the Agreement of Sale and all 

annexures thereto. 

40 Of particular importance for the purposes of this application are: 

40.1 Annexure A to the standard conditions of sale, being the "Plan ol 

Land Comprising Fernkloof Estate Deve!opmenf', and that indicates 
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the perimeter of the Estate in a broken line. It is dated 23 SeptembE?r 

2004 and is entitled "COMBINED PLAN OF SUBDIVISION OF 

CONSOLIDATED PROPERTY' ; 

40.2 Clause 8 of Annexure G to the standard conditions of sale, identified 

in the schedule as "Estate Rules" , and which provides as follows: 

"8. 1 A central feature to the quality of life at the Fernkloof 

Estate is security. The Estate is fully protected by 

electrified fencing that is designed to prevent 

unauthorised access to the Estate. 

8.2 An important element of a secure lifestyle is that of 

prevention and deterrence ... " 

40.3 Paragraph 3.6 (a) (i) of Annexure F which confirmed that "the 

devE~Iopment is located in a secure and controlled environment .... " 

and enjoins contractors to adhere to certain security requirements 

during the construction of dwellings on the Fernkloof Estate. 

41 The aforementioned provisions, which formed an integral part of the 

Agreement of Sale, makes it clear that the Fernkloof Estate would be fully 

protected by electrified fencing designed to prevent unauthorised access to 

the Estate. 

42 This provision echoed many representations made by the Municipality and 

its duly authorised representatives and induced many of the purchasers 
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includ ing all of the Applicants to acquire erven from the Municipality on the 

basis that safety and security of person and property would be one of the 

main benefits to be enjoyed by the purchasers of erven in the Fernkloof 

Estate. 

REPRESENTATIONS MADE PRIOR TO THE CONCLUSION OF THE 

AGREEMENTS OF SALE 

43 The earliest communication regarding the fencing of the Fernkloof Estate of 

which I am aware is contained in an annexure to an undated letter that was 

sent to the Hermanus Golf Club by CAVCOR, a joint venture partner of 

RABCAV, a copy of which I annex hereto-marked Annexure "D". 

The third paragraph under the heading Concept reads: 

"To pitch the product at the correct market level and satisfy 

current demand, the entire estate is to be fenced along the 

perimeter with controlled entrv points, thus ensuring security and 

correct branding". [Emphasis added] 

44 On 22 March 2001 a meeting was held between the development facilitator 

and a community committee of Hermanus at the Fernkloof Botanical 

Gardens. A copy of the minutes of the meeting is annexed and marked 

Annexure "E". 

Paragraph 9 records: 
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"A market already exists for the products which are proposed. 

An unique lifestyle is promoted in a secure environment, which 

provides for a mix of residential ert sizes." [Emphasis added] 

45 On 24 November 2003 a Memorandum of Understanding was concluded 

between RABCA V and the Herman us Golf Club. As a member of the club I 

received a copy of thereof. A copy is annexed hereto marked, Annexure "F". 

Paragraph 8 records: 

"Perimeter wall with palisade fencing around entire golf course 

estate approximately 7. 6 km in length. " 

46 On 19 November 2004 a full page advertisement appeared in the "Times of 

Hermanus" the local newspaper of Hermanus where the launch of the 

Fernkloof Estate was advertised and promoted . The introductory paragraph 

of this advert reads as follows: 

"Introducing a one-off opportunity - the chance to buy a plot in 

the unmatched natural beauty and security of Fernkloof Estate, 

home of the Herman us Golf Club. " [Emphasis added] 

A copy of the aforesaid advertisement is attached hereto and marked 

Annexure "G". 

4 7 On the 20th November 2004 an advertisement appeared in the daily 

newspaper, Die Burger, where the Fernkloof Estate was similarly marketed 
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and promoted . A copy of the aforesaid advertisement is attached herewith 

marked Annexure "H". 

The advertisement states: 

"Ons stet 'n eenmalige geleentheid bekend - die kans om 'n erf 

in die unieke, natuurlike skoonheid en sekuriteit van Fernkloof' 

Estate te koop, die tuiste van die Hermanus Gholf Klub". 

[Emphasis added] 

48 The bundle of marketing documents that was given to the public when they 

registered as potential buyers before the sale states in its introduction: 

"Introducing a unique opportunity - the chance to live and play 

in the unmatched natural beauty and securitv of the Hermanus 

Golf Course" 

[Emphasis added] 

49 A copy of the aforesaid bundle and the documents contained therein . is 

attached herewith marked Annexure "B". 

50 One of the items contained in the aforesaid bundle is a map of the Fernkloof 

Estate, showing a walled perimeter right around the estate in an unbroken 

line. This confirms that it was always intended for the Fernkloof Estate to be 

secured around its perimeter. 

51 This bundle furthermore contains a · document titled "Salient Terms and 

Conditions of Sale". The Honourable Court is respectfully referred to 

Paragraphs 7.1 and 15.1 thereof which confirms that the FEMPOA and the t 
/.. ., 

- I 
' 
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Precinct Property Owners Associations (POA) will respectively be 

responsible for the "management and controf' of "external perimeter walls 

and fences" and "perimeter fences" which obviously pre-supposes that such 

security measures will be constructed as part of the development. 

STEPS TAKEN BY MUNICIPALITY TO SECURE THE FERNKLOOF 

ESTATE 

52 In the first Fernkloof Estate Newsletter, published by RABCAV in February 

2006, and annexed hereto marked, Annexure "1". 

It i~_recorded that: 

"Palisade fencing - Construction of the palisade fencing and 

walling to secure Fernkloof Estate will start in February with 

work expected to be completed by the year end." 

53 The security gates and a portion of the security fence have been constructed 

a!ong a portion of the perimeter of the estate. Although work in this regard 

was still bE;ing done in late 2010, as indicated on the plan (Annexure A) a 

portion of the fence remains outstanding and the security of the estate is 

presently still compromised. In this regard I annex hereto marked, Annexure 

"J", a copy of a report from an electric fencing contractor that is self-· 

explanatory. 

54 I have be(;n told and verily believe that construction of the outstanding 

portions of the fence has been discontinued due to objections by certain 
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existing owners of land bordering on the golf course and that am not a part 

of the development. 

55 The Overstrand Municipality has tried to prevail upon both the Hermanus 

Golf Club as well as the Fernkloof Estate Master Property Owners 

Association to take over its responsibility to complete the fencing of the 

Fernkloof Estate against payment of substantial sums of money. In th is 

regard I annex hereto marked , 

'{\ 55.1 Annexure "K", which is a copy of a document headed MEMORANDUM 

OF SETTLEMENT AGREEMENT that was signed on behalf of the 

Overstrand Municipality on 191
h May 2009 and sets out the basis on 

which it tried to reach agreement with the Herrnanus Golf Club; and 

55.2 Annexure "L", which is a copy of a document headed MEMORANDUM 

OF AGREEMENT that was signed on behalf of the Overstrand 

iviunicipaiity on i gth May 2009 and vvhich sets out the basis on which it 

tried to reach agreement with FEMPOA. 

56 It bears emphasis that in the pre-amble to Annexure "L" the Overstrand 

Municipality acknowledges its responsibility to fence the entire development 

and that there are unfenced areas that pose a security risk to the Fernkloof 

Estate. 

57 Neither the Hermanus Golf Club nor FEMPOA are prepan:;d to take 

responsibility fo r the Overstrand Municipality's responsibil ity to erect the rest 
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of the fencing. They have both declined to sign the agreements on the basis 

proposed by the Overstrand Municipality. 

58 During September 2010, the Chairman of FEMPOA, Mr. I Krige wrote a letter 

to all the Trustees of the various precincts in Fernkloof EstatE~, providing 

follow-up information of further discussions with the Overstrand Municipality. I 

received the correspondence as a Trustee of lnnesbrook Village. A copy of 

the aforesaid letter is attached herewith, marked Annexure "ivi". Other than 

the work that is referred to in this letter, nothing further has been done by the 

Overstrand Municipality to secure the perimeter fencing of the Fernkloof 

Estate. 

SECURITY BREACHES 

59 Property owners and/or residents of the Fernkloof Estate as wetl as the 

Hermanus <3olf Club have at various times during this unresolved process to 

finalise the fencing of the Fernkloof Estate, advised the development facilitator 

and the Overstrand Municipality of various breaches in security \Nhich 

occurred on the estate. 

60 A record of break-inns on the Estate is being kept by FEMPOA and since July 

2009 there have been 14 incidents of security breach on the Estate, of which 

FEMPOA has knowledge. A copy of the aforesaid record is attached herewith 

marked Ann{:;xure "N". 
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61 As mentioned our family has also been victims of a serious breach of security 

at lnnesbrook Village. On 24 July 2009 a break--in occu rred at our residence 

while my wife , three daughters and I were asleep on the top floor of our 

double storey residence. Valuables and items on the ground floor were 

stolen; including my laptop, safety deposit box, sunglasses and other 

valuables. The police were unsuccessful in making any arrests in the case. 

The events so traumatised my family that my three minor daughters had to go 

fOi counselling. 

62 I am a businessman with business interests in South Africa, Namibia and all 

over the world. As a result, I am often away from home for lon£~ periods of 

time. The security of my· ·home and the neighbourhood where my wife and 

children live is of the utmost importance and my highest priority. I need my 

family to be safe and the longer the Overstrand Municipality fails to provide 

the security it promised , the more chance exists for life threatening crime 

being committed on the Estate. 

63 The Kleynhans Family Trust bought property in the Fernkloof Estate at a 

premium as it was always marketed and promoted as a safe and secure 

environment to iive in. To be robbed and personal property stolen in th is 

socalled safe and secure environment is totally unacceptable to me and I 

regard this as a direct result of the un-secum perimeter of the Fernkloof 

Estate. 

64. As a result of the aforesaid, the Kleynhans Family Trust has resolved to 

institute legal action against the Overstrand Municipa4 ~' 
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remaining boundaries of the estate by means of electrified fencing in such a 

way as to ensure that the secure lifestyle, which was promised , is delivered. 

NOTICE OF INTENDED LEGAL ACTION 

65 Notice in terms of Section 3 of Act 40 OF 2002 was duly served on the 

Municipality on the 23 November 2010 putting it on terms as set out therein. 

A copy of the notice is attached herewith marked Annexure "0". 

66 The Applicants' attorneys have not received any response from the 

Overstrand Municipality, nor an acknowledgement that the afomsaid notice 

was received or is being considered. 

COURT'S DISCRETION 

67 I have been advised that the Court has discretion to grant specific 

performance and I request that it do so. There is no other relief that the 

Kleynhans Family Trust can ask for to secure the safety of our fami!y. A Court 

order to complete the fence is readily attainable and will ensure that the 

Respondent complies with is responsibilities. 

68 I, the~efore, humbly request that the Honourable Court grant the relief as set 

out in the Notice of Motion accompanying this affidavit. 



M J KLEYNHANS 

I hereby certify that on this 19th day of June 2011 in my presence at Hermanus 

the Deponent declared that he knew and understood the contents of this affidavit, no 

objection to taking the oath, and that he considered the oath as binding on his 

conscience. 
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r f\ _,y:l·ntroducing a one-off opportunity- the chance to buy a plot in the unmatched 
natural beauty and security of Fernkloof Estate, homE~ of the Hermanus Golf Club 

After years of careful planni~g and environnwn t.a l . 

research, approval has been granted for the adclitlci rf > 

of a further nine holes at the Hermanus Col( Cour~l'i1 . . ·· 

Golf design gurus Matkovich & Hayes are li<IIJ',(orminQ • 

this much-loved establishment - one ol !li e nld @~ t 

in the country- into a 27 -hole champi onship co tH ~@ , 

;;~"':- At the sa me time, residentia I stands ra 11 (J i WJ i 11 lll tf 
:i~ from 550 to 1500 square metres are lwirHJ lf'i(~.:JJf}o 

........ , ,: ;).). 

in six individual precincts, each rn eli cu !ou s 

integrated into the topog raphy of tlw ,He''' dlld t 

layout of the course. A limited number of t]olf c l ~1 

memberships will also be availabl e lor purdH1 ~ 

H e r m a n u s, vote d t h e c I e a n e s t tow n i n S cw I h A( I' I 

in 2003, offers the best land-based whale <watch 

in the world. With its warm safe beachc~s, wondtl!r 

walks and great restaurants, it is al5o 011 0 of th ~ 

country's favourite summer holiday spol 

GOLF ESTATE PL.OTS FROM R 
{ i n r I \/A T \ 





Fernkloof Estate 
Precinct 1 
Erf 9937 

rNo. Erf No• Size (m2) 

1 9947 ' 595 
2 9948 595 
3 ' 9950 .595 
4 . 9951... 595 
5 9952 595 
6 9953 595 

. ' 

' ,, 

Fernkloof Estate 
Precinct 2 
Erf 9938 

...--
. No. Erf No. Size (m2) 

1 9977 542 

2 9954 . 556 
3 9955 600 

4 9956 600 
5 9957 600 
6 9959 600 
7 9960 600 
8 9961 600 

~-
9 9962 600 

10 9963 600 
11 9964 600 
12 9965 624 . 
13 9966 679 
14 9967 848 
15 9968 668 
16 9969 618 
17 9970 631 r---
18 9971 600 
19 9972 625 
20 9973 568 
21 9974 588 
22 9975 545 

i 

I 

Price (ZAR) 
,640,000.00 

700,000.00 
730;000.00 
670,000.00 
670,000.00 
790,000.00 

Price (ZAR) 
500,000.00 
850,000.00 
930,000.00 
930,000.00 
950,000.00 
950,000.00 
950,000.00 
950,000.00 
950,000.00 
950,000.00 
950,000.00 

1 ,000,000.00 

1 ,250,000.00 

1 '1 00,000.00 
590,000.00 
690,000.00 
640,000.00 
640,000.00 
640,000.00 

640,000.00 

540,000.00 
590,000.00 

Note: All prices are inclusive of VAT and are subject to change without notice. 
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Fernkloof Estate 
Pnacinct 5 
Erf No. 9939 

r-:-:--
No Erf No. Size (m2) Price (ZAR) 

1 9979 1054 630,000.00 

2 9980 11 53 500,000.00 
~ 9981 1172 aoo,ooo:oo 

4 9982 927 750,000.00 

5 9983 795 700,000.00 

6 9984 795 700,000.00 

7 9985 795 700,000.00 

8 9986 795 700,000.00 

9 9987 941 700,000.00 

To 9988 785 830,000.00 

11 9989 6!5 880,000.00 

12 9990 600 880,000.00 

13 9991 600 880,000.00 
14 9992 600 880,000.00 

15 9993 600 880,000.00 
1--

16 9994 638 880,000.00 

17 9995 729 920,000.00 

18 9996 659 880,000.00 

19 9997 793 950,000.00 

20 9998. 740 900,000.00 
21 9999 n? 880,000.00 
22 10000 601 500,000.00 

23 10001 1052 870,000.00 

24 10002 631 550,000.00 

25 10003 656 580,000.00 

26 10048 602 650,000.00 
27 10047 590 600,000.00 

28 10049 571 580,000.00 

29 10056 575 550,000.00 

30 10050 550 580,000.00 
31 100551 575 550,000.00 

32 10051 ~ · 550 580,000.00 

33 10054 634 580,000.00 

34 10052 I 529 

I 
550,000.00 

35 
1 0053 i--~~t 62o.ooo.oo 1 

36 10004 660 850,000.00 I 
37 10005 660 870,000.00 
38 10006 625 870,000.00 
39 10007 69:3 870,000.00 
40 10008 632 650,000.00 

41 10009 573 600,000.00 

42 10011 67!i 600,000.00 

43 10012 600 650,000.00 
44 10013 690 920,000.00 

45 10014 664 940,000.00 
46 10015 628 940,000.00 

47 10016 815 940,000.00 

48 10017 686 650,000.00 

49 10018 600 500,000.00 
50 10019 600 500,000.00 

No Erf No. Size (m2) I p .. :,.8 t7 t. R\ I 
''"'" \.,._~ I 

51 10020 714 500,000.00 
52 10021 740 500,000.00 
53 10022 639 500,000.00 
54 10023 600 500,000.00 

55 10024 600 500,000.00 

56 10025 600 500,000.00 

57 10026 600 500,000.00 

58 10027 600 500,000.00 
59 10028 sao 500,000.00 
60 10029 625 500,000.00 

61 i0030 040 ,, 5oo.ooo.oo I 
62 10031 665 550,000.00 

63 10032 622 550,000.00 
64 10033 817 600,000.00 
65 10034 750 600,000.00 
66 10035 705 600,000.00 

67 10036 634 600,000.00 

68 10037 844 650,000.00 
69 10038 910 650,000.00 
70 10039 716 700,000.00 
71 10040 680 600,000.00· 
72 10041 616 600,000.00 

73 10042 600 550,000.00 

74 10043 600 550,000.00 

75 10044 593 ' 550,000.00 
76 10045 673 570,000.00 
n 10046 702 620,000.00 

I I I I I I 

I II I 
I I 

Note: All prices are inclusive of VAT and are subject to change without notice. 
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Fernkloo1= Estate 30 
Pr~ecinct 6 
Erf 9B40 

No Erf No. Size (m2) Price (ZAR) No Erf No. Size (m2) Price (ZAR) 

1 10078 647 1,250,000.00 51 10082 651 920,000.00 

2 10077 652 1,100,000.00 52 10081 651 920,000.00 

3 10076 732 1,250,000.00 53 10080 857 970,000.00 
4 10075' 715 1,250,000.00 54 10138 672 920,000.00 

5 10074 .647 980,000.00 55 10139 672 800,000.00 

6 10073 647 980,000.00 56 10140 672 800,000.00 

7 10072 647 980,000.00 57 10141 672 '830,000.00 

8 10071 647 980,000.00 58 10142 672 830,000.00 

9 10070 " 647 980,000.00 59 10143 672 . 800,000.00 
10 10069 647 980,000.00 60 10144 728 780,000.00 . 

HH 10068 . 547 1 ,050,000.00 61 10145 702 I 6oo.ooo.oo I 

I 
10066 647 ' 1 ,050,000.00 62 10146 670 670,000.00 I 
10065 980,000.00 63 10147 706 900,000.00 

4 10064 647 980,000.00 64 10148 728 900,000.00 

5 10063 647 980,000.00 65 10149 665 920,000.00 
16 10062 702 980,000.00 66 10150 1 653 920,000.00 
17 10061 651 960,000.00 67 10151 653 970,000.00 
18 10060 651 960,000.00 68 10124 672 750,000.00 
19 10059 664 960,000.00 69 10125 724 700,000.00 
20 10058 790 1 '1 00,000.00 70 10123 1026 1,250,000.00 
21 10114 885 1 '150,000.00 71 10122 1099 1,250,000.00 
22 10113 725 920,000.00 72 10130 798 600,000.00 
23 10112 651 920,000.00 73 10129 877 600,000.00 

24 1011 1 651 920,000.00 74 10126 699 700,000.00 . 

25 10110 651 920,000.00 75 10127 758 600,000.00 
26 10109 651 920,000.00 76 10128 810 600,000.00 
27 10108 651 920,000.00 77 10115 843 700,000.00 
28 10107 651 920,000.00 78 10116 668 600,000.00 
29 10106 651 920,000.00 79 10117 767 600,000.00 
30 I i0i05,. 651 980,000.00 80 10118 669 600,000.00 
31 651 980,000.00 81 10119 672 600,000.00 10103 

32 10102 735 920,000.00 82 10120 672 600,000.00 
!\ 33 10101 777 950,000.00 83 10121 671 750,000.00 

34 I ! 10100 719 I 920,000.00 I 84 10131 ! 672 1,C·80,000.00 I 
35 10099 649 920,000.00 85 10132 672 950,000.00 

36 I 10098 1 649 I 920,000.00 86 I I 10133 672 I 950,000.00 I 
37 10097 715 880,000.00 87 10134 672 95o,ooo.oo I 
38 10096 809 900,000.00 88 10135 672 950,000.00 
39 10095 634 920,000.00 89 10136 901 1,000,000.00 
40 10094 6:35 920,000.00 90 10137 946 1,000,000.00 

41 10093 645 920,000.00 
42 10092 664 920,000.00 
43 10091 705 920,000.00 
44 10090 8:38 970,000.00 

45 10089 7!54 950,000.00 
46 10088 651 920,000.00 
47 10087 6!i1 920,000.00 
48 10086 651 920,000.00 

~ 49 10085 6!>1 950,000.00 
50 10083 6!i1 950,000.00 

Note: All prices are inclusive of VAT and are subject to change without notice. 



Fernkloof Estate 
pre~ci net 7. 
Erf 9941 

No. Erf No. Size {m2) Price (ZAR) 

1 - - -
2 10154 600 750,000.00 

3 10155 600 750,000.00 

4 10156 600 750,000.00 

5 10157 600 800,000.00 

6 10158 600 75o,ooo:oo 
7 10159 600 750,000.00 

~ 10160 600 750,000.00' 

9 10161 609 750,000.00 

10 10162 609 750,000.00 

11 10163 615 800,000.00 

12 10164 f94 1 '1 00,000.00 
13 10165 634 980,000.00 
14 10166 613 980,000.00 

15 10167. 605 980,000.00 

16 10168 611 980,000.00 

17 10169 616 980,000.00 
18 10170 615 980,000.00 

19 10171 608 980,000.00 

20 10172 628 980,000.00 

21 10173 608 980,000.00 

22 10174 603 980,000.00 
23 10176 645 950,000.00 
24 10175 611 580,000.00 

25 10177 654 950,000.00 

26 10178 615 580,000.00 

I ~~ 
I 10179 ! 663 650,000.00 I I 

10180 717 950,000.00 
I 

29 i018i 608 950,000.00 I 
30 10182 624 950,000.00 

31 10183 623 950,000.00 

32 10184 610 980,000.00 

33 10185 734 1 ,000,000.00 
34 10186 643 750,000.00 

35 10187 650 750,000.00 

36 10188 696 700,000.00 

37 10189 639 650,000~00 

38 10190 617 600,000.00 

39 10191 614 600,000.00 

40 10192 620 700,000.00 

.. 31 

Note: All prices are inclusive of VAT and are subjectto c~ ~ , 



-., 

Fernkloof Estate 
Precinct 8 & 9 
Erf 9943 

No Erf No. Size (m2} . Price {ZAR) 
1 10207 1509 1,100,000.00 

2 10208 1512 980,000.00 

3 10209 1500 1,100,000.00 

4 10210 1520 1 '1 00,000.00 

5 10211 1500 1,100,000.00 

6 10212 1518 1 '1 00,000.00 

7 10213 1508 1,100,000.00 

8 10214 1512 1,100,000.00 

9 10215 . , 1SOO 1,100,000.00 

10 10216 I 1500 1,100,000.00 

11 10217 1530 1 ,500,000.00 

12 10218 1526 . 1,300,000.00 

13 10219 1507 1,200,000.00 

14 10220 1513 1,100,000.00 

15 10221 1507 950,000.00 

16 10222 1527 950,000.00 

17 10223 1507 950,000.00 

18 10224 1507 900,000.00 

19 10225 1515 900,000.00 

20 10226 1507 900,000.00 

21 10227 1507 900,000.00 

22 10228 1507 900,000.00 

23 10229 1516 900,000.00 

24 10230 1505 900,000.00 

25 10231 1507 900,000.00 

26 10232 ' 1507 900,000.00 

27 10233 1507 900,000.00 

28 10234 1500 900,000.00 

29 10235 1522 800,000.00 

30 10236 1537 800,000.00 

31 10237 1503 800,000.00 

32 10287 650 I 700,000.00 

33 10286 650 600,000.00 

34 10285 658 600,000.00 

35 10284 673 I 650,000.00 i 
36 10283 650 I 65o,ooo.oo 1 
37 10282 650 I 650,000.00 

_38 10281 650 650,000.00 

39 10280 650 650,000.00 

40 10279 650 650,000.00 

41 10278 646 650,000.00 

42 10277 650 650,000.00 

43 10276 657 650,000.00 

44 10275 660 650,000.00 

45 10274 653 630,000.00 

46 ' 10273 635 630,000.00 

47 10272 640 630,000.00 

48 10271 650 630,000.00 

49 10270 650 630,000.00 

50 10269 670 630,000,00 

No 
51 
.52 
53 
54 
55 
56 
57 
58 
59 
60 
~1 ..,, 

62 
63 
64 
65 
66 
67 
68 
69 
70 
71 
72 
73 
74 
75 
76 
77 
78 
79 
80 
81 
82 
83 
84 
85 
86 
87 
88 
89 
90 
91 
92 
93 
94 
95 
96 
97 
98 

Erf No. Size (m2) Price (ZAR) 
10268 773 650,000.00 

10266 648 750,000.00 

10265 682 580,000.00 

10264 645 670,000.00 

10263 655 670,000.00 

10262 655 670,000.00 

10261 655 !370,000.00 

10260 655 670,000.00 

10259 655 670,000.00 

10258 · 655 670,000.00 

10257 665 ' 670,000.00 

10256 670 700,000.00 

10255 672 650,000.00 

10254 663 700,000.00 

10253 668 650,000.00 

10252 650 650,000.00 

10251 650 . 650,000.00 

10250 650 650,000.00 

10249 650 650,000.00 

10248 650 650,000.00 

10247 650 650,000.00 

10246 650 650,000.00 

10245 650 650,000.00 

10244 650 650,000.00 

10243 670 650,000.00 

'10291 671 700,000.00 

10290 722 650,000.00 

10289 722 650,000.00 

10288 722 700,000.00 

10238 822 680,000.00 

10239 840 700,000.00 

10240 840 700,000.00 

10241 840 700,000.00 

10242 740 68o,ooo.oo I 
10193 I 798 730,000.00 

10194 - 743 780,000.00 

10195 758 780,000.00 

10196 770 -780,000.00 

10197 770 780,000.00 

10198 '770 780,000.00 

10199 '770 780,000.00 

10200 770 780,000.00 

10201 770 780,000.00 

10202 770 780,000.00 

10203 770 780,000.00 

10204 '770 780,000.00 

10205 770 780,000.00 

10206 770 780,000.00 

Note: All prices are inclusive of VAT and are subject to change without notice. 
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FERNKLOOF ESTATE -
SALIENT TERMS AND CONDITIONS OF SALE 

The Development Concept 

1. Fernkloof Estate is being developed by the Overstrand Municipality who 
have appointed RABCAV as the development facilitators to manage and 
oversee the development process. 

2. Fernkloof Estate ("the Estate") shall comprise of 8 precincts situated on 
and around the Hermanus golf course, each of which are to be named at a 
later stage. 

3. Precincts 3 and 4 are envisaged to be sectional title developments and are 
not available for sale at this stage. 

4. Precinct 1 will consist of 6 single residential erven which will each have 
their own roadside entrances ·and will accordingly not form their own 
Precinct Property Owner's Association ("POA"). Owners of these erven 
will be obliged to become members of the Fernkloof Estate Master 
Property Owner's Association ("the MPOA") only. 

5. Precincts 2, 5, 6, 7, 8 and 9 shall consist of single residential erven each of 
which shall have their own POA and owners of erven within these 
precincts shall be obliged to be members of such POA's and also to be 
members of the MPOA. 

6. The MPOA which will have as it's members, each Precinct Property 
Owner's Association, each of the precinct 3 and 4 body corporates and 
each of the owners of the erven in precinct 1. The MPOA being the 
umbrella body responsible for the common interest of the Estate. 

r~· The Fernkloof Estate Master Property Owner's Association 

7. The MPOA will be responsible for the management and control of:-

7.1 the external perimeter walls and fences and control rooms (excluding 
walls, fences and control rooms on the perim~ter of each POA); 

7.2 access to the Estate (excluding access to each precinct); 

7.3 the relevant common areas; and 

7.4 compliance with the design guidelines. 

8. The MPOA will appoint a managing agent to manage the common areas 
and to coiiHct levies and an estate manager to control and manage all 
building works in the estate. 

9. A levy will be payable by each of the POA's to the MPOA. 



.. 34 
Building in the Estate 

1 0. All building plans are to comply with the design guidelines and are to be 
submitted to the trustees of the MPOA for approval prior to submission to 
the relevant council authority for their approval. 

11. Building contractors retained by purchasers will be required to enter into 
an agreement with the MPOA to regulate the conduct of their works within 
the estate. Such builders will be required to comply with the provisions of 
the Contractor's Agreement before entrance to the Estate will be afforded 
to them. Builders who furthermore contravene any provision of the 
Contractor's Agreement may be penalized or may be refused further 
access to the Estate until such time as the contravention has been 
rectified. · . ,;:/ 

/ j 

// / 
12. Members shall be obliged to complete building their dwellings within three />... --

years after registration of transfer of the relevant erf from the Councif 
·/\ provided further that building works shall be completed within one year 

after commencement thereof failing which penalty levies of 4 times the 
applicable montly levy shall be charged to the relevant owner. 

Estate. Rules 

13. The conduct of persons within the Estate will be governed by rules which 
will be enforced by either the MPOA or the POA's as the case may be in 
accordance with the provisions of the Estate Rules. 

The Precinct Property Owners Associations 

14. Precincts 2, 5, 6, 7, 8 and 9 will each have their own POA having as their 
respective members all owners of erven within such precincts. 

15. The relevant POA's shall be responsible for the management and control 
of:-

15.1 all common buiidings, structures, perimeter fences, private open 
spaces and private roads, landscaping and irrigation of common 
areas within their relevant precinct and access thereto; 

15.2 security within the relevant POA; 

15.3 refuse removal; and 

15.4 compliance with the design guidelines. 

16. Each property owner will pay a monthly levy to the POA to meet the 
expenses of the PO A. 

Purchasing erven within the Estate 

17. Purchasers will be required to pay a 20% deposit on signature of the 
Agreement of Sale and to furnish a guarantee for payment of the balance ----- ~· 



of the purchase price within 30 days of being requested to do so by· the 
conveyancing attorneys. 

18. Although the Agreement of sale wi ll not be subject to a bond being granted 
to the purchaser, purchasers wishing to finance their purchase of the 
relevant erf within the Estate will be obliged to submit their application for 
finance through the development mortgage originator, namely 
mortgagesa. com. 

19. The purchase of erven within the Estate shall be subject to the relevant 
subdivisional and rezoning approvals being given by the relevant 
authorities and the Developer being satisfied with the viability of the 
development both of which conditions are to be complied with within 180 
days of signature of the Agreement of Sale by the Purchaser. The 
Developer shall be entitled to extend this period for an additional 180 days 
should it be required. 

20. Purchasers wil l not receive automatic membership to the golf club and will 
be required to apply for membership and comply with the golf club's 
requirements for admission as members including payment of the relevant 
entrance fee. The golf club has created 300 memberships for owners of 
properties within the Estate of which 240 memberships will be available 
initially for owners within the Estate. If an owner sells his/her property, 
he/she automatically resigns as a member and the new property owner will 
be entitled to apply for membership subject to availability. 

21. The signature of the Agreement of Sale by the Purchaser shall constitute 
an offer to purchase by the Purchaser which shall be irrevocable and open 
for acceptan97by the Seller unti! such time as the conditions mentioned in 
paragraph ttr above have been complied with. 

/ I q 
22. In order to ensure that the requirements of the Local Government: 

Municipal Finance Management Act, Act No. 58 of 2003, have been met, 
the Seller has determined that in the event of third persons, who have 
registered to purchase erven in the development, ("the second Purchaser") 
offering to purchase an erf within the Estate at a price higher than already 
achieved, that the Purchaser shaH be afforded an opportunity to match or 
better such offer within seven days of having been notified by the 
Developer of such offer failing which such erf shall be sold to the second 
Pur~haser and the first Purchaser shall be refunded his deposit. 

23. The second Purchaser shall be required to contain his offer in the 
Agreement of Sale with his deposit cheque attached thereto. Such second 
offer shall be required to be made within 7 days of signature of the first 
offer by the first Purchaser, failing which no further offers shall be 
considered in respect of such erf. 

Dislaimer: It is recorded that this document if for information purposes only and does not 
constitute an offer to purchase or sell any property within the Estate. The sale of property 
within the Estate is subject to terms and conditions contained in the written deed of sale to 
be signed by both parties. 
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RULES RELATING TO THE PURCHASE OF ERVEN 
IN THE FERNKLOOF GOLF ES'TATE 

• 

I. Potential purchasers are required to register by completing the duplicate registration form. The original is 

to be retained by the signatory and presented at the time of purchase. 

2. The registration form requires the name and ID/ registration number of the purchaser (individual or entity). 

It also requires the name and ID number of the authorised signatory if different from the purchaser. 

3. When purchasing on behalf of a company, close corporation or trust, the signatory must be duly authorised 

and provide a resolution to that effect. (The resolution must be available in order to register and sign the 

Deed of Sale). 

4. When purchasing on behalf of an individual, the signatory must provide a valid Power of Attorney. (The 

Power of Attorney must be available in order to register and sign the Deed of Sale.) 

The regi.stration form is not transferable to any other person or entity. The name of the purchaser on the 

registration form must correspond to the name of the purchaser on the Deed of Sale. 

6. No individual under the age of 21 may purchase a property. 

7. No nominations are permitted. 

8. Any individual or entity that is. found to have registered more than once .;.{Ill be disqualified from the 

process. This applies to individuals who have interests in multiple entities. 

9. Any individual may only purchase one property whether purchasing as a natural person, member of a close 

corporation, shareholder of a company, or beneficiary of a trust. Documentary proof of ownership will be 

required where the purchaser is a close corporation, company or trust. Copies of CK I, and/or CK2 forms, 

CM29 form (Directors' details), auditor~s certificate certifying shareholders details, trust deed!;, as applicable 

must be provided in order to sign the Deed of Sale. (See details on registration form). 

I 0. Any purchaser found to be involved in the purchase of more than one plot will be immediately disqualified 

and the offer to purchase set aside. 

12. 

A purchaser or signatory is required to produce their ID document when completing the Deed of Sale. 

Numbered discs/balls corresponding to the printed number on the completed registration forms will be 

drawn at random on the launch date starting at the advertised time. This will determine the order in which 

the opportunity to purchase takes place (i.e. it replaces the queue). 

13. In the event of an individual electing not to use his/her opportunity to purchase, he/she may withdraw and 

the corresponding number will be put aside and a new number drawn. 

14. The signatory must be present at the t ime of the draw and must be in possession of the original registration 

form. If the signatory is not present, the corresponding number will be put aside and a new number drawn. 

15. A 20 % deposit is payable by cheque on sigJ;~ature of the Deed of Sale. (No cash deposits or electronic 

transfers will be accepted). 

16. The purchase of a property is not subject to bond finance. 

17. Rabcav reserves the right to amend or waive any of the above rules if in its opinion it is necessary to do so. 

18. These rules apply to the launch date only. 
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AGREEMENT OF SALE 

(Part 1) 

between 

THE OVERSTRAND MUNICIPALITY 
("the Seller") 

and 

the person/s referred to in paragraph 2 of the information schedule 

("the Purchaser") 

I Sale of: 

I Erf/Portion No qq(D-:rjnh. 

I Precinct No _b._ 



2 

INFORMATION SCHEDULE 

~ SELLER 

1.1. Full name: Overstrand Municipali ty 

C/O Rabie Property Projects (Pty) 
1.2. Address: Limited, Plum Park, 25 Gabriel Road, 

Plumstead, 7800 

1.3. Telephone no: 021-7 62 7080 

. - - --- ----1.4. leletax no: I U21-/6L: /UL:,) 

~ASER 
K\ettnhetns ftM1~1eifust 2.1. Full name · 

" 2.2. 10 No/date of 

birth/Registratio 

n No: lt 4Dll zcoq_ 
2.3. Name and 

{_lnJS~) capacity of 
signatory [if 

LTh 1\.\o- -bg)tj.o' soz:? og:s) signing in 
representative 

I 
capacity): l"l\ru1US 1etWbL!$ tJeyh hanS 

2.4 . Residen tial ::?._ llJeSend <::: 4-lpe+-\,.,_,/ \- <.__! I I '-" _.. L_.., 

I address: -S.ctnd bCYJ l 
1'-term an u~------------

code { '2QO --·----------·- --------



.. 
2.5. P·ostal address : Po Box 111 

--------------~-----------------------

)-\-ef rva n U _s 
----------------------

-------------_code.7_~ 

2.6 . Marital status: IYL(){l'\ed f1rvskeJ 
·-

2.7. In/out of f).c community: d+ r /1 Yl/1111111 "1'l'h i IDLJ\,...- VJ {.)..../I vu VfVI ~ 

I 
J 

2.8. Full name of 
spouse: 

2.9. Telephone no : 

{h o me) OZFS 6fb 3C1.5J 
(work) DC6 3\C, 2cc5l 

. 

21obggl {c ell) og3 
2. 10. Telefax: 028 312 ~sCf~ 
2.11 . E-mail ad d ress: vce-UJ,p@ h-0MOOLJS . {£>20 

I I 

[ 3. ESTATE: 

I I 3.1. Name: Estate I 
! 

3.2. Precinct: I No _a_ _ __ 

4. PROPERTY 

4.1. Erf/Portion no: q~c.i=t)14-

4.2 . Approximate -~------ square metres 

extent: 



4.3. 

4.4. 

5. PURCHASE PRICE 

5.1. 

5.2. 

5.3. 

Estimated Mas ter 

Property Owners 

Association levy: 

Estimated levy of 
Property Owners 

Association: 

. · 

Purchase Price 
(including VAT): 

i Depos,t on 

signature (20% of 

the purchase 
price): 

Balance of 
purchase price to 

be paid or 
guaranteed: 

6. REQUIRED BONO (if appiiccblej 

4 

R __ 5~ ______ per month 

I 
I 

R __ 3_oo_ _____ per month 

--.. 

I --
R _t_,JP,r <XX) 

I 

I 

R ~,roe.=-=----~----+-----

I 

6.1. Exclusive Mortgage mortgagesa.com 
Originator: 

6.2. Amount Required: 

ESTIMATED TRANSFER DATE 

Date: 

8. AGENT 

Selling Agent: 

------1 --~ 
I 

IRABCAV 

I 

\ 

\. 
~t 
~ · 
\iU 
\) 



9. ATTORNEYS 

Firm of Attorneys: 

(*delete whichever does no t apply) 

Guthrie . 'Q,_d Theron 
7 Main Roa'Cl 
Herman us 
7200 
Tel: 028 12 36 
Fax: 8 - 312 2732 

.. 

Hannes Pretorius, Chin and Block 

5 

Ll7~ ,, ~ 

9 on College P .0. Box 1591 
C~llege Road Hermanus 
Hermanus 7200 
7200 

L I Tel: 028- 313 2450 I 1 I 2 
Fax: 028 - 313 2455 

·----..1..-------
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• 
SIGNATURE DOCUMENT 

INTRODUCTION: 

(a) The Seller is th e registered owner o f the land comprising the presinc t 

referred to in paragraph 3 of the information schedule ("the land ") 

depicted on the overplan annexed hereto as annexure A, and whi ch land 

forms part of the Fernkloof Estate development. 

(b) The Rabcav Joint Venture, as the development facil itator, on behalf of the 
Sel ler: 

(i) has procured the approvals by all competent authori t ies of the 

rezoning of land; 

Iii) 
I" has applied for the approval of the subdivision of the !andj in 

.accordance with the proposed land subdivision plan which i.s 
annexure B hereto. 

(c) The Seller has agreed to sell to the Purchaser who has agreed to purc~ase 

a plot on the land ("the property") as described in paragraph 4 of the 
. information schedule, subject to and upon the terms and condition s 
contained in this agreement. 

NOW THEREFORE THE PARTIES AGREE AS FOLLOWS: 

1. SALE OF THE PROPERTY 

1.1 The Seller hereby sells and the Purchaser hereby purchases t he 

property subject to and upon the terms and conditions contained 
in this agreement. 

The sale in terms or rn1s agreement shall be subject to t he 

provisions contained in this signature document, read together 

with the information schedule app.earing in front of this signature 

document and the subdivision plan annexed to thi s signature 

document as annexure A, and all terms and conditions conta1ined 

in the standard conditions of sale including all annexures there to, 

which standard conditions of sale' form -;n integra·! part of t his 

agreement and which the Purchaser acknowledges cmd agrers to 
have read and the content of which the Purchaser fully 

understands and accepts. 



.. r\ 

r\ 

2. PURCHASE PRICE AND PAYMENT 

2.1 

2.2 

2.3 

2.2.1 a deposit of 20% (twenty percent} of the purchase JDrice, 

being the amount specified in paragraph 5.2 of th e 

information schedule, upon signature of this agreejment 
by the Purchaser, which amount shall be held in trust by 

the Seller's attorneys and invested in the name olf the 

Purchaser with interest to accrue to the Purchase1 and 
the capital to be paid to the Sellers upon registrati pn of 
transfer of the property; and 

2.2.2 the balance of the purchase p rice specifie jd in 
paragraph 5.3 to the Seller ' s attorneys on the trgnsfer 
date against registration of transfer of the propertt into 
the name of the Purchaser in the deeds office. 

All amounts payable by the Purchaser in terms of this agree[nent 

shall be paid to the Seller's attorneys free of exchange or ~~cm k 

commission at Cape Town and without deduction or set o
1

ff by 
means of a cheque drawn by a recognised commercial bank or a 
b ank guaranteed cheque. I 

3. TRANSFER OF THE PROPERTY AND TRANSFER COSTS 

3.1 Transfer of the property shall be passed by the Seller's attolrneys 

and shall be given and taken on the estimated transfer da te 

specified in .paragraph 7 of the information schedule or as soon 
thereafter as the Seller is able to give transfer thereof. 
Notwithstanding anything contoined in this agreeme nt,! the 
Purchaser shall not have any claim/s of whatsoever nature against 
the Seller as a result of any delay of the date of registrati b n of 

transfer of the property into the nome of the Purchaser. ! 

3.2 The Seller shall be entitled to give transfer prior to the estima ted 

transfer dote by g iving written notice of not less than 30 (tjhirty } 

days prior to the transfer date to the Purchaser, provided that the 

transfer dote shall not be earlier than 60 (sixty) days prior tb the 
estimated transfer date specified in paragraph 7 of the 
information schedule. 

3.3 Within 5 (five) days of being requested to do so b y the Seller's 

attorneys, the Purchaser shall sign all such documents and f ~ rni s h 
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the Seller's attorneys with all such documents as may be 

necessary or requisite for the purposes of th e registration of 

transfer of the property . 

3.4 The Purchaser shall be liable for and pay upo n request o f the 

Seller's attorneys all costs of th e registration of transfer of the 
property (plus VAT on such cos ts ), including transfer costs and 

stamp duties, bond costs , costs of all necessary affi davits an~ all 

other costs which have to be incurred in order to comply with 

statutes or other enactments or regulat ions relating to the passing 

o f transfer of the property. 

3.5 Should the Purchaser in any way cause any delay of the transfer, 
then notwithstanding any rights which the Seller may have in t ~ rrn s 
of clause 16 of the standard conditions of sale including the qight 
to claim further damages, the Purchaser shal l pay to the Seller 

interest at the prime rate plus 4% (four percent) on the purchase 

price of the property calculated from the date on which transfer 

ot the property should reasonably have been registered ,, as 
advised by the Seller's attorneys, until the transfer date. 

3.6 Should the Seller not be able to pass transfer of the property to 

the Purchaser within 180 (one hundred and eighty) days after the 

estimated transfer date as specified in paragraph 7 of the 

information schedule, and provided that the delay (or any portion 
thereof} of the date of registration of transfer is not attributable to 

a breach by either party of any of its obligations under this 

agreement, then and in such event each party shall be entitled to 

resign from this agreement by giving written notice to such effect 

to the other party. 

3.7 Should either party exercise its right to resign from this agreeflllent 

in terms of the provisions of clause 3.6 above, the Seller sha! l 

refund to the Purchaser any amounts paid by the Purchaser, 
together with interest earned thereon, and neither party shal l 

have any further claims against the other. 

4. GUARANHE 

4.1 Within 30 (thirty) days after being requested by the Seller's 

attorneys, the Purchaser shall furnish the Seller's attorneys with an 

irrevocable guarantee issued by a recognised commercial bank 

or financial institution for the due payment of the ba lance of the 

purchase price specified in paragraph 5.3 of the informa1tion 

~~ 

schedule against registra t ion of transfer of the property into the \ 

nome of the Purchaser ("the guarantee"). . 
4 

~ ~\. 
~~ 



4.2 

9 

.. ~ 

.. 51 
The guarantee shall be in accordance with th e specimen b>ank 

guarantee annexed to the standard conditions of sale whi~h is 

annexu re C hereto. 

4.3 The Purchaser shall not be obliged to furni sh the guarant1e in 

terms of clause 4.1 above, if the Purchaser pays to t he Se jler' s 

attorne ys a n a mount e qual t o the balance o f the purchase price 

specified in paragraph 5.3 of the information schedule byl not 

loter than the date referred to in paragraph 4.1 hereof, wlhich 

amount shall be held in trust by the Seller's attorneys and invested 

in the name of the Purchaser with in terest to accrue to t he 

Purchaser and the capital to be paid to the Seller Jl pon 
registration of transfer of the property. 

I 

5. MORTGAGE BOND (IF APPLICABLE) I 

5.1 

5.2 

Should the Purchaser require a loan to finance the p urchase qrice 
(or a portion thereof) ("the loan"), then t he Purchaser shall 

forthwith after signature of this agreemen t by t he Purc~aser 
submit an application for such loan to the exclusive mortgage 

originator specified in paragraph 6.1 of the information scheidule 
("the mortgage originator"} it being recorded that in the evert of 

_the Purchaser requiring a mortgage bond to fi nance the purc~ase 
of the Property, that such mortgage finance is required to be 

obtained and the details thereof a d vise to the developrpent 

focilitator w ithin sixty days after the date of signature here1f by 
the Purchaser. 

1 

The Purchaser shall not make application for the loan to any 

person other than the mortgage originator specified in parag ~aph 
6 of the information schedule, withou t the prior written consert of 

the Seller. 

5.3 For the purposes of obtaining the loan, the Purchaser hereby 

authorises the mortgage originator to submit such loan 

application on the Purchaser's behalf to any financial institu ~ion, 
and agrees and undertakes to furnish the mortgage originotor, 

forthwith upon request, with all such documents duly signe~ by 
. I 

the Purchaser and to do all such other t hings which me necessary 

and/or required for the purposes of such loan applicotion. ! 

5.4 Tile Purchaser shall use its best endeavours to procure thatl the 

Seller's attorneys be appointed b y the bank or other fina fjl c ial 

institution granting the loan to th.e Purchaser for purposes of \ 

financing property: t 

;fv tv\ 
~ 
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5.5 To the avoidance of doubt it is recorded that the obtaining of the 

loan is not a condition precedent of the sale and, accordi lj1 gl y, 

this sale sh a ll be and become of full force a nd effe c t 
no tw ithstanding t he Purchaser obtaining such loan . 

6. IRR EVO CABLE OFFER 

6.1 The signature by the Purchaser of this agreement sha ll cons t itut e 
an offer by the Purchaser to purchase the property, which offer is 
irrevocable, subject to clause 6.2 below, and remains ope fjl for 
acceptance by the Seller within the period (or such extended 

period/s) of fulfilment or waiver (as the case may be) olf a ll 
conditions precedent in terms of clause 2.3 of the stand.iard 
conditions of sale. I 

6.2 The Purchaser acknowledg es tha t the Setter wishes to achieve t he 
best possible price for the property. Should the Seller, p rior t9 t he 
Seller accepting this offer, receive another offer for the proqerty 
within 7 days after the date of signa ture of this agreement by t he 
Purchaser upon terms and conditions acceptable to the Seller and 

the development facilitator and at a price h igher than the Rlrice 
offered by the Purchaser in terms of this agreement, then the 
Seller shall notify the Purchaser of such other offer to enable th e 
Purchaser to better such other offer. 

6.3 The Purchaser shall be entitled to furnish the Seller with an f ffer 
more favourable to the Seller within 7 days after so being notified . 
by the Seller, in w hich event: 

6.4 

6.3.1 the new offer shall supercede this offer; 

6.3.2 the Seiier shali be entitled to retain the deposit paid in 

terms of clause 2.2. 1 as deposit in terms of the new l ffer . 

Should the Purchaser not furnish the Seller w ith an offer nh ore 
fovourable to the Seller, in its sole d iscre ti on, th an the other a>ffe r 
within 7 days after so being notified by the Seller, then this offer, 

unless accepted by the Seller, shall lapse and be of no furlthe r 
force and effect, in which event the Seller shall refund to th e 

Purchaser the deposit paid in terms of clause 2.2.1, together w i th 

all interest earned thereon, if any. 



SIGNED at ~,P'ri"'US on this ZZ 

~s ~ ·-------

2. 

SIGNED at \\eftY\0(\\_1._? on this \ 

AS WITNESSES: 

1. 

2. 

I I 

day of f{:l'ftmste_ 200~--

for and on behalf of the Sellers 

Authorised signa tory - who warrants that 
he/she is duly authorised hereto 

day of bec..embe.r 2004-· 

Purchaser rs or er duly . auth9rised 
representative who warrants that he/she is 
duly authorised hereto 

I, the undersigned, being the spou ~ e of 
the Purchaser, do hereby consent t<p this 
transaction as far as needs be in terms of 
the Matrimonial Property Act i 984. 
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Overplan 

[to be annexed] 
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FERNKlOOF ESTATE J ,; . 

. . . . ' 

AGREEMENT OF SALE 

(Part 2) 

I 

STANDARD CONDITIONS OF SALE 

.... The Standard Conditions <;>f Sale 

and the Annexures thereto form 

an integral part of the Agr~ement 

of Sale. 

I hereby acknowledge that I have; 

read the Standarcj Conditibns o f 

Sale and the Annexures thereto 

and that I fully understand and 

agree to same. 

PURCHASER 

PRECINCT NO: 

ERF/PORTI~~ NO: 

__ 53B)_\t_~---

53 
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1. INTERPRETATION 

1 .1 In this agreement, unless the context otherwis e indicates: 

II 

1 .1.1 "architect" means the architect is appointed by t r e 

Seiler and/or the development facil itator from tim e to 
time for purposes of the development; 

1.1 .2 "conditions of approval" mean the conditions of 

approval issued by all compe te nt authorities with t r e 

approval of the rezoning of the land comprising t r e 

development as well as the conditions to be issued 
1
p y 

all competent authorities when issuing final opproval ~ or 
the proposed subdivision of such land in occordan lc e 

II 

1.1.3 

1.1.4 

1.1.5 

1.1.6 

with the plans; 

"design guidelines" mean the design guidelines for t r e 

Fernkloof Estate development regulating, inter alia, t ~ e 

design and construction of all buildings and ot l ler 
improvements within the development, a draft copy lof 

which guidelines is annexure B here t o; 

"development" means the proposed development 0n 
II 

the pretcinct specified in paragraph 3.2 . of t t e 

information schedule, known or to be known under t t e 
name specified in paragraph 3.1 of the informati b n 
schedule; II 

"development facilitator" means the following partilies 

carrying out a joint venture under the style of "T ~ e 

Rabcav Joint Venture": 

1.1 .5 . 1 

1.1.5 .2 

Cavcor (Proprietary) Ltd (Registration ~ o 

i 994/006764/07); and 

Rabie Property Projects (Proprietary) 

(Registration No 1990/00 1920/07); 

assign Ir s and includes their successor in ti t le or 

development facilitator; 
II 

"development period" means the period from the dalllte 
of incorporation of the POA until the date of transfer ,o f 

the last residential plot in the development or until t r e 

date of complet ion of all services within t ~ e 

development, as certified by the relevant authority(iels), 

whichever is the later date; 

II 

I \ 
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1.1.7 

1.1.8 

1.1.9 

1.1.10 

1.1. 11 

1.1.12 

l. 1.13 

1.1.14 

1.1.15 

I 4 

... 

"Fernkloof Estate development" means collec t ively l he 
. I 

property developments on the land known as the 

"Fernkloof Estate" situate at the Hermanus golf course! 

" Fernkloof Estate Master POA " means the Fernkl®of 

Estate Master P;operty Own ers Association established
1

1 or 

to be established in respect of the Fernkloof Est ~ te 
development; 

"information schedule" means the information sched~le 
which forms part of part 1 of this agreement; 

"plans" mean the plans attached to the signatll!re 

document and the standard conditions of sale, whi lch 

describe and depict: 

1.1.10.1 

1.1.10.2 

the land comprising the Fernkloof Estate 

development (per annexure A of tlhe 

standard conditions of sale); and 'I 

the proposed subdivision of + e 

development .. and the property (1=!1e r 

annexure A of the signature document); I 

"POA" means the property owners associati~ n 
established or to be established in respect of t l e 

development; I 

"property" means the property specified in clause 4 1o f 

the information schedule; 

1 "prime rate" means a rate of interest per annum whic 1 is 

equal to the ABSA Bonk published minimum lending rate 

of interest per annum. compounded monthly in orred:rs , 

charged by the said bonk on the unsecured overdra f n 

current accounts of its most favourite corporate clie f ts 

in the private sector from time to time. (In the case o , a 

dispute as to the rate so payable, the rote shall be 

certified by any manager or assistant manager of a l:ny 

branch of the said bank, which decision shall be fi I al 

and binding on the parties): 

I 

':Purchaser" means the party or collectively the parties 

specified in clause 2 of the information schedule; 

"Seller" means the Overstrand Municipality; 
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1.2 

1 .3 

1.1.16 

1 .1.1 7 

1.1.18 

1 1 10 
I. I, I/ 

l. 1.20 

1.1.21 

s~ 

"Seller's attorneys" mean the firm of attorneys specifieJ 

in clause 9 of the information schedule or such other fir~ 
of attorneys appointed by the Seller to pass transfer o 

the property; 

"signature dote" means the date upon which this 

agreement is signed by the last signing party; 

"signature document" means the document signed b~ 

the Seller and the Purchaser, which document forms parJ 

1 of this agreement and contains, inter alia, the 

essentia/ia of this agreement; 

"standard conditions of sale" mean the standard 

conditions of sale which form part 2 of this agreement; 

"surveyors" mean Peter Spronk & Associates or sue , 

other registered land surveyor as may be appointed by 

the development facilitator from time to time; 

"transfer date" means the date of transfer of the 

property in to the name of the Purchaser. 

The head notes to the paragraphs in this agreement ore inserted 

for reference purposes only and shall not affect the interpretatiol.l 
of any of the provisions to which they relate. 

Words importing the singular shall include the plural, and vic 

verso , and words importing the mascul ine gender shall include th~ 
feminine and neuter genders, and vice verso, and words importin ~ 
persons shall include partnerships, trusts and bodies corporate, 

and vice verso . 

Reference to "this agreement" shall mean this agreement of sole 

and shall include part 1 and part 2 of this agreement of sole an b 

all annexures thereto . 

2. CONDITIONS PRECEDENT 

2.1 Save for the provisions of clauses 5 and 6 of the signature 

document, clause 1 above, this clause 2 and clauses 15 to 1r 

(both inclusive), which shall be of immediate and lasting fore~ 

and effect. this agreement is subject to the following conditio l s 

precedent: .I 
2.1. 1 the Seller obtaining all fina l approvals of the rezoning 

and subdivision of the land by the competent authoriti , s ~ 
and the implementation of oil such conditions CDf 

I 
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2.2 

2.3 

2.4 

2.1.2 

lj 6 

approvals. which approvals and conditions of opprovl 

may be necessary to pass transfer of the property , upon 

conditions acceptable to the Seller in its sole discretioh, 

and for the purposes hereof, the term "final approval ~ " 
means being approved by the relevant compete f t 

authorities after the determination of all appeals and/or 

reviews against such approvals and/or after the peri d d 

for lodging such appeals and/or any such reviews h t s 
expired (as the case may be); and 

the Seller being satisfied (which satisfaction shall 9e 

reduced to writing), in· its sole discretion, with· tHe 

viability of the development. 

The conditions precedent contained in clause 2.1 above a 1e 

imposed solely for the benefit of the Seller and may be waived l y 
the Seller in a written notice accordingly to the Purchaser. 

Should any of the conditions precedent not be fulfilled or waiv d 

(as the case may be) within 180 days after the date of s i gnatu~e 

of the signature document by the Purchaser, or such extended 

period/s as may be stipulated in writing by th~-Seller (provided 

that such extended period/s shall not be longer than 12 calend 1 r 

months after the date of signature of the signature document 3y 

the Purchaser), then the Seller and the Purchaser shall each 1e 

entitled to resile from this agreement by notifying the other par y 

in writing of his or her intention to do so. 

Should, after the expiry of 7 days after re ceipt of the said writtEr 

notice, any of the conditions precedent not be fulfilled or waivejd 

(as the case may be), then this agreement shall be of no force (])r 

effect and neither party shdll hove any claim against the oth + , 

save that the Purchaser shall be reimbursed the deposit paid y 

the Purchaser in terms of clause 2.2 of the signature document, 

together with any interest accrued thereon. 

3. POSSESS ION AND OCCUPATION 

The Seller shall give the Purchaser occupation and possession of t ~ e 

property on the transfer date, from which date all risk and benefit in t e 

property shall pass to the Purchas.er. 

4. PROPRIETARY CHARGES 

4.1 The Purchaser shall be liable for a pro rota share of rates, tax 
1

s, 

levies and other proprietary charges payable in respect of t e 

property with effect from the transfer date. 
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-
4.2 The Purchaser shall forthwith upon reque·s t of the Seller ' s otto neys 

discharge the sum so payable under clause 4.1 above . 

5. SERVICES AND CONNECTION FEES 

5.1 

5.2 

The development facilitator. on behalf of th e Seller. shall be 

entitled to furnish the competent authorities with guarantee or 

such other security as may be acceptable to such authorities for 

the installation of roads and underground services. Upon t uch 
guarantees and/or other securi t ies being furnished and the 

competent authorities issuing a clearance certificate for tra
1 

sfer 

of the property, the Seller shall be entitled to tender transfer to 

the Purchaser of the property, who shall be obliged to [take 

transfer thereof. notwithstanding that the roods and underground 

services to the property may not have been completed, an1 the 
Purchmer shall not have any claim against the Seller in respe

1

ct of 

such roads and/or underground services not being completed, 

provided that the Seller shall be obliged to complete [such 

services within 45 days after the date of transfer of the properr y. 

The Purchaser shall connect to the serv ices as installe~ near t f the 

perimeter of the property and shall pay to the ·competent 

authorities any connection fees which may be payable fo ~ t he 

connection to such services. 

6. DESIGN GUIDELINES 

6.1 All improvements on the property shall be des igned and 

constructed in accordance wi th the design guidelines . as 
omended from time to time. a draft copy of which is annexure C 

hereto. 

6.2 The Purchaser shall bind any parties who may acqui re fro l t he 

Purchaser the property or any subd ivi sion thereof to the design 

guidelines. The Seller shall be entitled to re gister as a conditirl n of 

t itle a recorda! binding the owner(s) from time to time o the 

property or any subdivisions thereo.f to the design guidelines. 

7. 0 B Ll G ATI 0 N T 0 B U I L D 

7.1 The Purchaser shall erect a dwelling on the property. 

dwelling shall be completed: 

7.1 . 1 within 3 years after the transfer date; and 

hich 

7.1 .2 within 1 year after the commencement of the works in 

respect of or incidental to the erection of t he dwell ing . 

61 
~ 



8. 

7.2 

7.3 

j 8 

Should the Purchaser fa il to erect a dwelling wit hi n any oi . the 
periods st ipulated in clause 7.1 above, the Purchaser, a the 

owner of the property, shall pay in respect of each mon h of 

delay of completion of the dwelling, a mon thly p enol ty levy to the 

POA in an amount of the curre nt monthly levy multipliedt f yt h4e, 
w hich penalty levy shall be due and payable in addition "" 

monthly levy contemplated in clause 9.2 below. 

The Purchaser shall not be entitled to appoint any contract<Dr for 

the purpose of the erection and construction of the dw~ lli n g 
unless such contractor and all subcontractors enter into! t he 

contractors' agreement with the Fernkloof Estate Master 

Property's Association and/or the POA (as the case may b b ), a 

draft specimen of which is annexure F hereto. 
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FERNKLOO f MASTER PROPERTY OWNERS ASSOCIATION 

8.1 

8.2 

It is recorded that the Fernkloof Estate has incorporated or is 

about to incorporate a p roperty owners association known as "The 

Fernkloof Estate Master Property Owners Association" ("1·he 

Fernkloof Estate Master POA") to adm inister and cont.r.91 all 
communal aspects relating to the enti re Fernkloof Estate 

development including the security structure in regard hereto! 

In terms of the constitution of the Fernkloof Estate Master PO!,, 

membership of the Fernkloof Estate Master POA is compulso Jy for 

the following persons: 

8.2.1 each registered owner of a single residential erL 1 hich 
owner is not a member of a property owners' 

association as contemplated in clause 8.2 .2 below; 

8.2.2 e ach property owners association constituted in respect 

of any development (or sub-development) on the land ; 

8.2.3 

8.2.4 

each body corporate constituted in terms of the 

Sectional Titles Act (P.,ct 95 of 1986) in respect of a 

sectional title scheme on the land (or any p 1 rt ion 
thereof); 

the developer (as defined in the constitution o the 

Fernkloof Estate Master .POA) in its capocity as such, 

whether it is the owner of the land or any port ion th k reof 

or not. Accordingly, the POA shall be obliged to b j and 
become a member of the Fernkloof Estate Master POA 
and be bound by the const itution thereof (includin any 

rules and regulations made the reunder). 

7~ 
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8.3 

9 

In terms of the constitution of the Fernkloof Estate Master POA, the • 
trustee committee of the Fernkloof Estate Master POA may imlose 

levies on its members for the purposes of meeting the expenses of 

the Fernkloof Estate Master POA. 

8.4 The draft constitution of the Fernkioof Estate Master POA a d it s 

current draft regulations are included in the contract docum
1
ents. 

The draft constitution and the draft regulations may be subject to 

any such amendments as required by the Seller and/or the 

development facilitator in their sole discretion prior to the 

incorporation of the Fernkloof Estate Master POA. 

8.5 The Purchaser warrants and undertakes that he or she shall take 

all such steps which are necessary to familiarise himself or herself 

with the constitution as amended from time to time and J any 

regulations and resolutions passed by the Fernkloof Estate Master 

POA from time to time. 

9. PRECINCT PROPERTY OWNERS ASSOCIATION 

9.1 

9.2 

9.3 

The Seller intends to form a property owners association to, inter 

alia, regu late, control and manage the common interests o the· ·. · 

owners within the development ("the POA"). 

In terms of the constitution of the POA, the trustee committee of 

the POA may impose levies (general and special) upo r its 

members for the purposes of meeting the expenses of the POA, 

including (but not limited to) any levies (whether generb l or 

special) imposed by the Fernkloof Estate Master POA upo rl the 

POA . 

In terms of the constitution of the POA, if a member se ll s or 

transfers his or her property, such member shall be obliged t pay 

to the POA an endowment levy equal to 0,25% of the purchase 

price (exclusive of VAT, if any) in terms of such sale. uch 

endowment levy shall be due and payable by the Purchaser ~ pon 
registration of transfer of the property into the name of the 

transferee concerned. 

9.4 The Purchaser shall become a member of the POA upon transfer 

of the property into the name of the Purcha.ser, and agre~s t o 

remain a member for as long as the Pur.chaser is the registered 

owner of the property. 

6-, 
.) 

9.5 The Purchaser agrees that a title deed condition shall be 

registered against the property in terms of which, inter alia [ the 

owner for the time being of the property sholl not be entitiJd ~ ~ 
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sell and/or ·transfer the whole or any portion of the properl-y 
without the prior written consent of the POA in t erms of its articles­

of association. 

9.6 The draft constitution of the POA and its current draft regulations 

are included in the contract documents but may be subject to 

any such amendments as required by the Seller and /or the 

development facilitator in their sole discretion prior t o the 

incorporation of the POA. 

9.7 The Purchaser warrants and undertakes that he or she shall tak ~ 

all such steps which are necessary to familiarise himself or hersel , 

with the constitution as amended from time to time and an 

regulotions and resolutions passed by the POA from time to time. 

9 .8 The Purchaser shall be liable for the payment of all levies i l 
respect of the property as imposed by the POA as from the firs 

day of the month following that in which transfer is registered i I 
the Purchaser's name. The Purchaser shall furnish an appropriaty 

debit order drawn on the Purchaser's bankers in respect of th~ 
payment of all future levies . 

9.9 The Purchaser shall prior to the transfer da t e, upon request of the 

Seller 's attorneys , execute an appropriate debit order drawn oh 
the Purchaser ' s bankers in respect of all amounts including levies 

payable by the Purchaser to the POA. 

10. GOLF CLUB 

10. 1 

10.2 

it is expressly recorded that the Purchaser , by entering into th s 

agreement of sale , shall not automatically be entitled to become 

a member of the golf club. 

The 90lf club will make avai lable 230 membersh ips (or such otl' · r 

amount of memberships as the golf c!ub may deem fit) fo r owners 

of properties within the Fernkloof Estate development. which !ill 

be given on a first come firs t served basis. Such memberships 1 ill 

be subject to all such requirements as the golf club may deem rit 

and will expire upon the member concerned ceasing to be ' n 

owner of a property w ithin the Fernkloof Estate development. 

10.3 Should the Purchaser wish to become a member of the golf club, 

the Purchaser shall submit an application for membership to t r e 

golf club , togeth~r with the necessary subscription and other fees 

payable from time. to time in terms of the constitution of the golf 

club. 
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... 

• 11. VOETST001'S AND TITLE CONDITIONS 

1 1.1 Save as is otherwise provided for in this agreement, the property is 
sold voetstoots and the Seller gives no warranties, express or 

implied, as to patent or latent defects. 

11 .2 The Purchaser acknowledges and agrees that the Purchaser hos 

sotisfied himself or herself as to the condition of the property. 

11 .3 The property is sold subject to: 

11.3.1 

11.3.2 

11.3.3 

all existing conditions of title; 

the conditions of approval; 

any further conditions which the competent authorities I' 
may impose with the approval of the subdivision of the 

land comprising the development and/or the subdivision 

of the property. 

11 .4 It is recorded that the property is furthermore sold subject to the 

following conditions which the Seller sholl be entitled to register 

against the title deeds of the property: 

"Th e owner of the property sha ll be . rl requ1reu, without 

compensation-

(o) to allow gas mains, electricity, telephone and television 

cables ·and/or wires, main and/or other water pipes and 

foul sewers and stormwater pipes, ditches and channels 

of any other land unit or units to be conveyed across the 

land unit concerned, and surface installations such as 

mini-substations, meter kiosks and service pillars to be 

installed thereon if considered necessary by the Council, 

in such manner and position as may from time to time be 

reasonably required; this shall inciude the right of 

access to and the land unit at any reasonable time for 

the purpose of constructing, altering, removing or 

inspecting any works connected with the above, and 

(b) to receive such material or permit such excovation on 

the land unit as may be required to allow use of the full 

width of an abutting street and provide a' safe and 

proper slope to its bank necessitated by differences 

between the level of the street as finally constructed 

and the level of the land uniL unless he elects to build 

retaining walls to the satisfaction of an within a period to 

be determined by the Council". 
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11.5 The Seller accepts no liability whatsoever for loss or damage · of 

whatever nature directly or indirectly arising from or caused by 

subsidence's or faults in the property or in the vicinity of the 

property. The Purchaser shall be responsible for the cost of any 
special foundation measures required on the purchaser's property 

in connection with the erection of any improvements thereon. 

11.6 The Seller shall be entitled to change the location of electrical 

substations , kiosks and other services/amenities required by the 

relevant authorities. 

11 .7 The Seller shall carry out a site clearing operation to remove all 

such trees on the property as the Seller may determine in its sole 

discretion. The removal of any trees required to be removed by 

the Purchaser and not removed by the Seller on or before the 

tronsfer date, shall be for the account of the Purchaser. 

12. BROKERAGE 

12.1 The parties record that the agent (if any) specified in paragraph 8 

of the information schedule was the effective cause of sale in 

terms of this agreement. 

12.2 The Seller shall pay the brokerage t o the said agent in 

accordance with the terms of the mandate granted to the agent 

by the Seller against registration of transfer of the property. 

12.3 The Purchaser warrants and undertakes to the Seller that neither 

the Seller nor the property was introduced to the Purchaser by any 

porty other than the agent (if any) referred to in clause 12.1 

above and hereby indemnifies the Seller against any loss , damage 

- --- or claim in connection with or arising from any breach of this 
wmranty. 

13. RESALE OF THE SUBJECT MATTER 

13.1 The Purchaser shall not be entitled to sell and/or transfer the 

property prior to the date on which the property is registered into 

the name of the Purchaser. 

13.2 During the development period, the Purchaser shall not appoint 

and/or engage any estate agent or o t her person to market, 

advertise and/or sell the property other than the agent appointed 

by the Seller and/or the development facilitator to market the 

development from time to time. 



13.3 

13 

• The Seller records that it will not enter into a tripartite agreement 

or similar agreement or arrangement to facilitate the on-sale of 

the property by the Purchaser prior to the transfer dote. 

14. ADVERTISING WITHIN THE DEVELOPMENT 

14 .1 The Seller and/or the development facil itator shall be entitled at 

any time (s) to erect such signage, flagpoles, messages and other 

form of notices or advertising within the development for the 

purposes of selling and/or letting any property within the 

development. 

14.2 The Purchaser shall not be entitled to display any quote "for sale" 

and/or "to let" signs and/or any other form of notices or 

advertising on the property and/or with the development: 

14.2.1 

14.2.2 

during the development period, w ithout the prior written 

consent of the Seller or the development facilitator , 

which consent shall be in the sole discretion of the Seller 

or the development facilitator (as the case may be): 

and thereafter 

without the prior written consent of the POA in terms of 

its constitution and in terms o f the estate rules. 

15. JOINT AND SEVERAl LIABILITY 

i 5. i Should the Purchaser be a company, c lose corporation , trust o r 

association of persons. then the person(s) signing this agreement 

on behalf of the Purchaser (by his/their signature(s) here to ) 

hereby bind himself or herself as surety and co-principal debtor 

j o intly and severally to the Sellers for the due and proper fulfilment 

of a ll obligations of, and for the punctual payment of all sum s 

which are or may become due by the Purchaser in terms oL or in 

connection with, or arising in any way whatsoever out of th is 

agreement of any amendment or cancellation thereof, under 

renunciation of the benefits of excussion and division. 

15.2 In the event of the Purchaser being a company or a close 

corporation to be formed. the signatory for the Purchaser shall be 

personally liable for all obligations of the Purchaser as though he 

or she contracted in his or her capacity if: 

15.2 .1 the company or close corporat ion (as the case may be) 

in respect whereof he or she acts as trustee is not 

incorporated within 45 days of date of signature hereof 

by such signatory; and/or 

6? 

~ 



15.2.2 
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... 

the company/close corporation having b~n 

incorporated, foils to adopt and ratify unconditionoHy 

this transaction without modification within 7 days of 

incorporation . 

15.3 Upon timeous formation of the said company/clo se corporation 

and due and timeous ratification and adoption of this transaction 

as aforementioned, the said signatory shall become ond be liable 

to the Seller as surety for and co-principal debtor with the 

company /close corporation for its obligations as Purchaser in 

terms of this agreement under renunciation of the benefits of 

excussion and division . 

. 15.4 Should the Purchaser be more than one person , then the persons 

comprising the Purchaser shall be jointly and severally liable to the 

Sellers for the due and proper fulfilmen t of all the obligations of, 

and the punc tual payment of all amounts which are or may 

become due by the Purchaser in terms of, or in connection with or 

arising in any way whatsoever out of this agreement or any 

amendment or cancellation thereof. 

16. DEFAULT PROVISIONS 

16.1 Should the Sellers or the Purchaser, as the case may be ("the 

defaulting party"): 

16. 1. 1 

1 6.1.2 

fail to pay any amount due by the defaulting party in 

terms of this agreement on due date and remain in 

default for more than 7 (seven) days after being notified 

in writing to do so by the other party ("the aggrieved 

party"); or 

commit any other breach of any of the provi sions of this 

agreement and fail to commence remedying that 

breach within a period of 7 (seven) days after t he 

receipt of written notice to that effect by the other 

party ("the aggrieved party") and complete the 

remedying of such breach within a reasonable time; 

then and in either such event, the aggrieved party shall forthwith 

be entitled (but not obliged) without prejudice to any other rights 

or remedies which the aggrieved party may hove in low, including 

the right to claim damages: 

16.1.3 to cancel this agreement and in the of the Purchaser 

being the defaulting party, the defaulting party shall 
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1 6.1.4 

forfeit all monies paid to the Sellers, or 

agent/sin terms of this agreement; or 

its 

.... 

-attorney.s 

15 

or 

to claim immediate performance and/or payment of all 

the obligations of the defaulting party in terms of this 

agreement, including immediate payment of the 

balance of the purchase price of the subject matter in 

the event of the Purchaser being the defaulting party. 

16.2 Should the Purchaser dispute the right of the Sellers to cancel th is 

agreement, then pending the determination of that dispute, the 

Purchaser shall be obliged to continue payment of all amounts 

payable by it in terms of this agreement on the due dates thereof 

and the Sellers shall be entitled to recover and occept those 

payments without prejudice to the Sellers' claim for cancellation 

of this agreement or any other rights of the Sellers whatsoever. 

16.3 All amounts payable by the Purchaser in terms of this agreement 
and unpaid on due date shall bear interest at prime rate plus 4% 

(four percent) which shall be calculated from the due date to the 

date of payment and shall be payable on demand. 

16.4 Upon cancellation of this agreement for any reason whatsoever, 

the Purchaser shall forthwith vacate the property. 

17. CO-OPERATION 

1 7.1 Eoch of the parties hereby irrevocably undertake to: 

1 7 .1. 1 

17.1 .2 

17.1.3 

17.1.4 

sign and/or execute all such documents (and without 

limiting the generality of the aforegoing, same shall 

include the execution of the necessary resolutions, 

consents and conveyancing documents): 

do and to procure the doing by other persons, and to 

refrain and procure that other persons will refrain from 

doing, all such acts; and 

pass, and to procure the passing of all such resolutions 

of directors or shareholders of any company, or 

members of any close corporation, or trustees of any 

trust: 

pass, and to procuring the passing of all such resolutions 

of the trustees or the granting of such consents of the 

trustees of the body corporate; 

6} 
il 



17. 1.5 

1 6 

... 7J 
• 1:$ 

to -the extent that the same may lie within the power of 

such party and may be required t o give effect to the 

import or intent of this agreemen t, and any controct 

concluded pursuant to the provisions of this agreement. 

17.2 'vVlthou t dero g at ing from t he pro vis ions o f clause 17.1 above o r 

any other provisions of this agreement, the Purchaser hereby 

irrevocably appoints the Seller and the developmen t facilitator in 

rem suam with power of substitution to be his or her lawful 

attorney or agent (which power of attorney shall be operat ive 

from the date of registration of transfer of the property into the 

name of the Purchaser until the date of termination of the 

development period, both dates inclusive): 

17.2.1 

17.2.2 

18. DOMICILIUM 

to attend any general meeting of the POA, and to vo t e 

at such meeting on behalf of and to the exclusion of the 

Purchaser for such resolutions as may be required to 

give effect to the import or intent of this agreemen t, 

and any contract concluded pursuant to the provisions 

of this agreement; 

to grant on behalf of the Purchaser such consents as 

may be required to give effect to the import or intent of 

this agreement, and any contract concluded pursuant 

to the provisions of this agreement. 

18.1 Each of the parties chooses domicilium citandi et executandi 

("domiciiium") for the purposes of the giving of any n otice, the 

serving of any process and for any other purpose arising from this 

agreement at their respective addresses set forth in the 

information schedule. 

18.2 Eoch of the parties shall be entitled from time to time, by written 

no t ice to the others to vary its domic ilium to any oth er address 

within the Republic of South Africa which is not a post office box 

or peste restante. 

18.3 Any notice given and any payment made by a party to any of the 

o thers ["the addressee") which: 

1 tl.3.1 is delivered by hand during the normal business hours of 

the addressee at the addressee's domicilium for the 

time being shall be presumed, unless the contrary is 

proved by the addressee. to have been received by the 

addressee at the time of delivery; 
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1 B.3 .2 

1 B.3.3 

is posted by prepaid registered post from an address 

within the Republic of South Africa to the addressee at 
the addressee's domicilium for the time bein g shall be 

presumed, un less the con t rary is proved by the 

addressee , to have been recei ved by the addressee on 

the fourth day after the date of posting; 

is transmitted by telefax during normal business hours of 

the addressee shall be presumed, unless the contrary is 

proved by the addressee, to hove been received by the 

addressee within one hour after receipt of 1-ransmission . 

18.4 Notwithstanding the provisions of clause 18.3 above, in the e1ve n t 

th.at a written notice or any process is actually received by a 

party, such receipt shall be valid for all purposes under this 

agreement notwithstanding that it was no t received at a party's 

,..-\ chosen domicilium. 

19. GENERAL PROVISIONS 

19.1 No alteration, cancellation, variation of, or addition hereto shall 

be of any force or effect unless reduced to writing ond signed by 

all parties to this agreement or their dul y authorised 

re pres en tatives. 

19.2 This document contains the entire agreement between the parties 

and no party shall be bound by an y undertakings, representation s, 

warranties , prom is es or the like not recorded in this agreement. 

19 .3 No indulgence, len iency or extension of time which any party may 

grant or show to ony ot her party shall in any way p rejudice or 

preclude the party gran t ing or showing such indulgence, leniency 

or ex tensio n of time from exercising an y of its rights in the futu re. 

~ 
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Plan of Land Comprising Fernkloof Estate Development 

[to be annexed] . 
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1 Introduction to the Des 

(\ 

FERNKLOOF E 

The guideiines 
provide a 
si.Q, 

submission to the local 

The MPOA reserves the right 
to make changes to th~~ 
guidelines document This 
will be done to ensure that 
the intention of the guidelines 
is maintained. • 



Introduction -Origins 

> ,' ::, -> -.' ·-.:·>· . ·· .. -.)~~/'}:-: 

The origins of th~ planning principles embodied inthe\L::t 
guidelines are found in many forms of traditionaJ · 
South African architecture. 

The use of linear forms with limited width and with double· · ... · 
.pitched roots defined the form of primary building e · 

;,("\ 

The roof form was derived from the steep pitch 
of thatched roofs. · 

The flat roof form was a response to arid conditions .··. 
rike the Karoo. Sheet metal roof materials 
allowed the "flat roof" to become low pitched 
roofs. 

The lean-to element was enclosed and allowed for 
the extended depth in the plan mass of the primary 
building form. 

Enclosing walls, derived from the "kraal" or "wert" 
' were used to connect primary and secondary 

building elements and could be varied in height 
to facilitate varying degrees ofview and 
privacy. 

/~rimary building elements were arranged to 
accomodate the public and private components 
of a house with each relating to common or 
separate outdoor spaces. 

Secondary building elements were utilised to 
connect and support primary elements. 
These enhanced the relationship between 
inside and outside spaces amj provided 
enclosure and definition .• 

I 

t 
I 

J -



. . ·· ... , ... : 

outside space:"_.,·:..,:' .rn<ifiTir 

trap the sun and nrntJ'I nO .. .I'n< 

~'\the wind. 



I ntrodu ctio~ O.rientatio 

The Guidelines do not specifically 
address the environmental condition •· ·· 
orientationandviews enjoyed by t 
individual sites'> in the estate but 
been formliiat~d:tojacJiitate an appro 
responsetd'these tundamental desigh 
determinates ~"<,.::;~:~-J<·;h) : .:! •..... 

:;">> .. ;:,··· ;;;r_:-~:-y · ·~ 

?>~V ~~?:;~{~: ·:~---

The opportunities p 
must be interprete(~ 
design brief, must _ 
design process and • 
in the building of 

site 
orated in th 

in the 
ized 

The guidelines define the building 
line constraints of each site, the 
nature of the plan form and the extent 
of the building envelope allowed. 
These variables, acting together, .. , 
generate the built form and its 
relationship to the site. 







Fernkloof 
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The seven residential precincts are 
closely associated to the golf 
course. 

The precincts vary in size and have 
indi\liriU':ll mPans nf ltPhiru!!lr !li"CA<:.-<:.' .· 
11 l't'IU Ul I IV II V YVH I V Ul UV VV'Oo 

The erven vary in size ranging from 
550m

2 
to !500m2

. 

The principal distinguishing 
features of the precincts can be 
outlined as follows: 

- The 6 erven in precinct l eacb 
have individual street access 

. .oft an exis_ting street. 

Preci n.qts ~~f~~t~~~~t~~~~~::~~: , .. :~~::,~~:.,,, . ~ ·. 
access of ~xisting streets;,Fi¥ r·)' 

.~~j; ..,: 
~ ·,, 

~ 

PreciriCt 5 .. has gated acc~~s 
off arlexisting street anc! [§ : 
situat~dadjacent to· Berg 'fm Se~ 
Retirement Village, and Js'ih Close. 
proximity to existing houses. 

- Erven numbers 2 to 9 and 52 to 64 
may only have single storey houses. 

- Precinct 6 has gated access at 
its perimeter and is entirely 
contained within the golf course. 

Preci net 8 and 9 have 9ated access 
via an existing street. 

Precinct 5 

Precinct 7 

Precinct 8 & 9 

·\ .. -.... 



3 Desi n Parameters 
3.1 Building Li ne~ -

3 .. 1 .1 

,:;~: ';'{"~ 2.sm ·for single storey buildings:" 
·.· .;. 4.6m for double storey buildings . ·· 

- 1.5m for garages with doors facing the street 
.. - 1.0m for garage walls, where the garage . 

door does not face the street. 
- 0 m for boundary walls less than 1.2m 

height fo"r 1/2 length of site street boundary 
- 1.5m for boundary walls less than 1 .8m height 
- 2.5m tor screen walls 2.1 m in height. 

_ r-, 2.0m for braais. 
- 1.0m for swimming pools. 

3.1.2 Golf Course I Open Space I Rear 
Building Lines 

' . ~· 

- 3.0m for the main building I covered verandah. 
- 4.0m for a double storey building . 
- 3.0m for a balcony. 
- 2.0m for pergolas. 
- 2.0m for braais I screen walls higher than 1.2m. 
- 1.0m for swimming pools. 
- O.Om for boundary walls less than 1.2m height 

for 1/2 length of site boundary and 1.0m for the 
ba lance. 

r) ·, .Sm for boundary walls less than 1.8m height. 

3.1.3 Side Boundary or Common Boundary 
Building Lines 

- 4.0m aggregate with a minimum of 1.5 to one 
. side for sing le storey building including 
covered verandah. 

- 3.0m for double storey building 
including covered verandah. 
The extent of a double storey building may not extend 
more than60% of the length of the site boundary, 
excluding balconies. 

- 3.0m minimum to balcony. 
- 1.0m for swimming pool. 
- O.Om for garages up to a max of 14m from street boundary. 
- O.Om for braai structure or pergola up to i/3 length 

of side boundary. 

n 
d 
a 
r 
y 

tvii!'l3.0m 
s.e!baCK 

"' · 



3 Design Para111aters 
3.1 Building Lines 
3.1.4 Special Conditions 

The majority of sites are rectangular or are 
approximately rectangular in shape and 
have a street or golf course I open space 
frontage of 20-22m. 

Where the average frontage dimension 
is greater than 22m, the aggregate side 
space is 4.5m with a minimum of 2.0m 
to one side. 

Where the minimum frontage dimension 
is greater than 25m, the aggregate side 
space is 5.5m with a minimum of 2.5m 
to one side. 

Precinct 5: 
For Erven 2 to 9 on the Western side of precinct 5, 
which are opposite Berg & See retirement 
village, there is an 1Om set back building line. 

The MPOA Design Review Committee reserves 
the right to interpret the above constraints in 
respect of special sites and to permit variations 
at it's own discretion. 



3 

Possible -_'CqntlgGfatiorl ·. · 
: ·_,' :.-.~':.':~. -:: __. _,_,· . 

~r The pri.mary.'~pavHibn :tqrms ·· 
consist otr~ctangqJar'oc .. 
square tdrmsw\Jnaol.ible' 
pitched roofs;Pfimawbuilding 
elemenKare:connected .. by mono, 
pitched secondaryer~m'ents including . 
lean,tos, pergofas -ofve,randahs. . 

Possible Double storey component 
The primary building forms can 
be single or double storey. 
Single storey buildings can 
incorporate mezzanine levels. 

r\ The extent of double storey 
buildings is restricted by settlacks 
and area constraints. The first 
floor component must cover 
the full extent of the ground floor 
footprint of one or more of the 
components. 

--·~-~~,,;{ i:>' ", 
I ,y - il • 
~;:~:-:: ··:.:: . .J.J::-::-:.~-~~~~\ 
i,{'/' ' ~-

·~::.···~:--.:~~ r~~~~·==-~:·:-, '- . , - -~ ~~ ~~-' 
~ ~- ·:~ _-- · - -~-~ -: ~ r 
; I . i ! ···<j , 
; i . . 

~~-------~;~· ~---- ---~~l~;; --~~-
$eQ>ndary 

Element 

Typical Section Single Storey 

Prim4ry 
Element 

1 
Se:orular;' I 
ti!rn<m i 

····- "·---------···-·"' 

~. 
-~: 

.:-. i: 

. . .::-. 

~~fd_~:--~~~~- ····~·· 
;1 1 1 ~;,./ 

Secondary 

Element 
\~ -~·· - ~- . ·' \ 

Typical Section Double Storey 

Primary 

Element 

.. 



The height of single storey 
building elements is 4,1 m measured from 
natural grounctlevelto·wall plate level. 

- · The height·ot~ ·double storey 
primary buHc!ing element is 5.5m 
measured from natural ground level to 
wall plate level. 

- The height of secondary . . 
elements is related to the 
of primary building elements" as . . ... 

- The building tieight is mea~Dted tromthEt. 
mean natural ground ievei ;'"< · .... ·.· · · · .. · 

r\ primary building priorto alij(? 
to the site. 

3.3.3 Roof Pitch 

- Roofsta··~rincipal forms must 
: pitched(equal pitch both 
.· angle ~ay.vary from 27.5° to 

- Where there is more than ... ~ ..... , ... y,, 

building element theymust 
individually and linked by 
building elements. 

- Roofs to secondary elements must be flat 
or mono pitched and the angle of the 
mono pitch may vary from 2.5° to 12.5°. 

Max5.5m \---· ... - -p~:;-ry--

~--,- --···- .. ··-

' Element 



•-;;: ;;_. }. ·'./-i!'" , ... )1-e- ""'~"""~-~.., c~...,..., 

~<··~, ·· / ~~- · 

{!" . 

, , 1 DeSlgQ:Pa,rameters 
3.3 Buil di ng-:.~fjy~lope 

' ·. ,:\. • ... -.., ,,;~; " ,. 
~\ . 

3.3.4 Garage"$'\,~ 
Garages may be fftt:e-standing, must have parapet walls 
.. .. p. , . . , on three sidesana must have mono-pitched roofs . 

... ..• "" · Garages may be incorporated into the 
· · ' pJimary and J or secondary built forms. 

3.15 Coverage and Bulk Factors 
For,single storey buildings (incl. buildings with mezzanines) 
- Coverage refers to the external footprint of roofed primary 

and secondary building elements, including verandahs. 
Pergolas and narages are excluded. 

,("" The coverage factor for single storey buildings is 50% of the site area. ' 

Example . .. 
Calculation of al lowable coverage for a single stroey house on a 600m2 site: 

Allowable coverage = Site Area x Coverage Factor 
= 600m2 x 50% 
= 300m 2 (excluding garage) 
+ maximum of 48.75m2

of garage area 
Total = 348.75m2 

For a house which includes _ .. do}l~J~~§1Prey build ing 
- Coverage refers.to the' exter~alfoofij'dnt:.of: ground floor area 

including verandas and garages~ri,dma:Y. not exceed 45% of the 
of the site area. ·· .. 1:~ ·.· .· · ., :c:_;f,:,;:fJ?;?j;;J;':.;;;-: 

, 1\ The bulk factor is 0.65. . ': .. 
The first floor area of a double storef~oiJse may not exceed 
60% of the ground floor area. · 

Example 
Calculation of allowable coverage, bulk and first floor area for a double storey house on a 600m

2 
site. 

Allowable coverage 

Allowable bulk 

=Site area 
=600m2 

=270m 2 

=Site area 
=600m 2 

=390m 2 

x Coverage factor 
X 45% 
(including garage) 
x Bulk factor 
X 0.65 

First Allowable floor area = Bulk area - Ground floor area 
= 390m2 

- 270m2 

= 120m2 



3 Desi n Parameters 

This interpretation of ··· 
the planning pr.inicipals 
showcases a de~JQD .. : · . 
solution tor two erveri 
·in Precinct 6. 

The design solution · 
rosn"nrls tn tho 'fa"'"'r·s· .. II." fJVI U l"': Ill.> · .ulV 

·encompassed in tM · 
d~sign auidelines. 

-c,{ v ' 

Tile arrangement and design 
retK;ctsthe process 6f th.~ · 
guidelines a§ well as the 
qualities pf ContemporarY: · i .-~~~~~~ 
living within the golf coUrse .· 
an(j the Hermanus lands . ~ 

.. 

.. 

! ~· · .. · .·· ·.~.· 
f. ·--.: '. 
~~, .: ' ' 

' 
~·- .- ....... . : . ! 



·suitdin Elements 
4. i Roofs ... · 

Principal roofs may 
pitched, gable or 
with or withoutventilators: ·· 

- It is recommended thafthe 
forms for the pavilions 
house be consistent. 

Roof Eaves 

- Roof eaves should be clipped 
or limited to an overhang of 450mm. 
Where a roof overhang is adopted 
the root sprockets are to be 
exposed as illustrated. 

- Epoxy coated aluminium rainwater 
goods to standard profiles. 



(\ 
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timber, 
PV.C. 

The intention is to have doors 
and windows with robust 
sections which look like 
timber sections bULmay be 
made of other materials. 

Where windows and I or doors 
are combined to provide large 
openings between internal 
and external spaces they must 
be composed of sections that ·· · 
are vertical. large openings 
may only occur where 
they are covered by a verandah, 
roof, balcony or pergola. · 

- Shutters are to be functional, match 
proportions of the doors or windows 
they cover and may be folding or sliding. 



r \ Verandahs 

or steel. 
- The structure of the verandah 

rooi is to be exposed and 
expressed. 

- The maximum roof overhang 
is 400mh ~~<~ilfii;Wll:'Jiiti, 

- The relationship between a 
parapet wall ·.. . 
with a verandah 
a primary buildi lement 
shall be as illustrated. 



and planed 
steel. 

· mum pergola 
is 400mm. 

may be covered 
r laths, "Spaan§e-riet" . .. 

awning ., ·" 
-'~:2L:Shade is nof Q 

, ,. · ~' ;·.· :<~Perg.olas rnay sup~o 
planting. 
Carports to be constructed :.::. · :..,. ~=- '- · 

as for pergolas. 
- No shade cloth covering 

is perm itt~d. 

• '•' • '0'> ''"' o,, . ¥' 'N~- -·.o_,, ..... , ,., . ....,._ ,.,.~, ..... ..;.,.,._ ... , ..,.-~ '"•' 
f'W'»'·-- ·--.v · v,-.''<-~:< ..... f-~ ~--~ ~ 

;.:,. • ·v;~~t,:~,·--·;:.;,:, ·~ •~•~ , .. ,._..,., ..._...,_v-,···· 

· \.· ... · .:·· 

~ · 
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Build in 
4.7 Pools 

Pools 

- Pool fil tration and heating · 
systems are to be enclosed 
and screened. 

- Pools and their enclosures 
are to comply with NSR -- · 
safety regulations. · · ~ 
Pools and ass,ociated pool 

,;-"') may not project frqm . · · 
ground leyel by · ·· 

(\ 



Curq··crossings ··· 

cu'~b ti6~siil1~ are .to be 
- Ea¢hsitef11~ypave only · ..•... 
- Curb crpssings are .to be .·· .. 



4 Building Elements 
4.9 Boundary Walls 

Boundary Walls 

- Boundary walls on the street. golf course 
and open space sides of a site 
are limited to 1.2m high. 

- Walls of ·1.8m height are to be set 
back from the boundary by 1.5m. 

- The above walls are limited to 
1/2 the length of the site 
boundary. 
Common boundary walls maximum 
1.8m high. 
Screen walls to laundry and kitchen 
yards are to be a maximum of 2.1 m high 
and will screen clothes lines and 
refuse bins. Laundry screen walls are to 
be a maximum of 1Om long. 
Where the natural ground line slopes. 
boundary walls are encouraged to have 
their top line run parallel to the ground line. 
Other elements of enclosure can 
be constructed of picket or wire 
fencing and planting and must 
conform to all of the limitations 
of boundary walls, as described above. 
A combination of wall and fencing 
elements may be constructed as iiiustrated. 
No wire fencing to face the street boundary. 

Boundary Enclosure - Precinct 1 

Prior to the development of individual 
erven in precinct 1 the golf course side 
will be s~cured with palisade fencing. 

- Once individual erven have secured their 
street and common boundaries the golf 
course fencing may be removed . 

E 

"' 
' >· 

J, . 

Nmcint:: Plastic coaled diamond mesh 
t\'ith nevt 100m treated poles 1.2nt high 

_-,::. .. .. 

P1cket fence 



L~ Buildin Elements 
4.10 Colour 

E16- 1 E1f-2 E16'·3 

Roofs 
E26 

Grey colours only will be accepted 
for concrete roof tiles and metal roof 
sheeting. The colour range is 
ind icative of the shades of grey only. 
Other hues of grey will be allowed. 
provided they fall within the following 

E2f.·1 colour range: E25·2 E25·3 
Burr·, at.~;: R1chmona Langiey 

,(\ Plascon E29-3 Siiver 
E29-4 Sterling 
E29-5 Pencil •. . 

E29-6 Bovine 

Colours for natural slate (mazista) tiles ··. 

are to be in the dark grey colour range. 
Only a limited extent if the brown mottled 
tile will be accepted. Refer to doors and 

[).d 1 windows under walls for dO[J:"fJ.ers and E2.B·3 

roof windows. E: f ~(_,.._,. .. 

Walls 

E33 Two co! our ranges are available for walls 
~'""\ and their associated elements which are: 

Door frames 
Windows 
Shutters 
Verandahs 

E3<t-1 Dormer windows E33-2 Ell-3 
Hahfax Ba:lhurst Sydney 

Roof windows 

One or the other of the available colour 
;... ...... . ranges must be adopted for each house. 

E3S-2 "'' \ 



4 Building Elements 
4.1 0 Colour 

-1 88-2 

1 Earth Colours 

Wal ls 

i3 _1 Plascon 88-1 Wheat DLI§t3_2 

B8-2 Prairie Rain' " .­
C8- ·1 Soft Suede 

-/ -\ CS-2 Clay Bisque 
C1 0-1 Kid Leather 

·. :10 C1 0·-2 Nubuck 

;1 o~ 1 

C13--1 Water Cracker 
C13-2 Arrow Root 
09- ·1 Horseradish 
09-2 Stucco 
E9-: 1 vVhite Poplin 
E9-2 Woodpecker 

C10-2 

Associated Elements 

,:' Plascon 

r\ 

812-4 Brant Field 
812-5 Bancroft 
812-6 Indian Corn 
812-7 Tomato Pasta 
05-4 Ouest 
05-6 Choco Maisse 

09-2 

E9·2 

88-3 

Plinths 1 Plaster Maul 

88-3 Pt£~r~e Dust 
CB-3 Cracked Vessel 
C1 0-3 Footstep 
C13-3 Biscuit 
09-3 Dune Beige 
E9-3 Nomad 

C10-3 

Footstep 

013-3 Chaps 
013-4 Safari Town 
013-5 Trade Winds 
013-6 Beech Tree 
05-5 Rondo 
05-7 Moose Browri 

09·3 

[j•,ne ae.gc 

ES-3 

Nomad 
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4 Buildin Elenients 
4.10 Co lour 

013·2 

2 Grey Colours 

Walls Plinths I Plaster Mouldings 

Plascon · E1-·1 Manon White 
E1-2 Devan Ash 
E16 -1 Eyelet cs-2 

E16···2 Plasterc=-, "''G'"' 

E26··1 Burnaby 
E26··2 Richmond 
E28-·1 Solitude 
E28··2 Storm Cloud 
E33-1 Halifax 
E33- 2 Bathurst 
E35-1 Off the Wall 
E35-2 Shades of Grey 

013-3 
Chars 

E1-3 Sarabond 
E16-3 Mayor 
E26-3 L!mg;!ey 
E28-3 Brfr5W Vess>": 

E33-3 Sydney· 
E35-3 Morning Mist 

., A . d ["I H-2 
00"· ;. SSOCiate L emen~or.Ash 

E1-3 

Saraoand 

Plascon C31--4 Blue Glaze 
C31-5 Metal Blue 
C31-6 Fraser Blue 

" r-1 C31-7 Black Sea 
028-4 Grey Dove 
028-5 Canso Sky 

The wall. associated element colours 
and white may be used for : 

C31·2 

028-6 Blue Slate 
028-7 Blue Black 
031-4 Barker Lake 
031-5 Holden Lake 
031-6 Bonnechere 
031-7 Buchorn 

CJ1-3 

- Shutters and doors "~"' ~.,.. ... :-""'' see 

- Timber elements may be left natural, 
finished with a clear protective coatong. 

- Boundary wall colours are as for wall coldurs. 
- Boundary picket fences are as for wall . 

associated element colours or white. 
Treated timber components may be \ 
left natural, unpainted. 

- Gate colours are to be as for the window 
and door colours. 

E28·3 









E> Landscaping 

Recommended Plant List 

A garden cottage style is encouraged; 
including hedges of varying height and 
species, defining beds containing rambling 
mixtures of more informal planting. 

Planting on walls and pergolas is 
encouraged as is the planting ot side 
spaces between houses, in an effort to 
reduce the overall impact of the built element. 

Streetside gardens may best relate to the 
formality of the avenue and residential 
geometry. Gardens fronting the golf course 
may not flow out into the out of play a 
of the golf course. 

Extensive rehabilitation will be und · 
on site using indigenous plant material 
some of which will be sourced during a 
"search and rescue" programme which 
precedes the development. This material will 
be cultivated and propagated where possib 
and used to re-establish the local 
pattern. 



Brabejum stellatofolium 
Harpephyllum caffrum 





Garden· lighting is not pe 
.• _,,, _ .·. bulkhead lighting units 

, ··~ . ::aftache'tl~to · 
~~: . -=· '"'"''';;;; 

::: ... 



7 Building Plan Submission and Assess 

Building Plan Submission 

The design proposals will be scrutinized 
t~·: 

" 

for compliance by the MPOA Design 
Review Committee. 

The proposal will firstly be submittedas 
a design concept and once it has been 
approved, as the local authority 
submission drawing. 

r ;. 

Information Required 

The following documentation 
.. 

and information is required for 
the design concept and local 
authority submission drawings: 

- Site development plan with contours 
at 1m intervals showing the boundary, 
building lines and setbacks at 1 : 100. 

- Site area calcu lation. 
- Coverage area calculation. 
- 1st Floor area calculation. 

Buik calculation. 
,r'"'\ - Bulk earthworks plan at 1 : I 00. 

Plans at,:t: 100 for each level. 
- Roof plan at 1 : 1 oo 
- Eievations and sections at 1 : 100. 
- Site number and ~Jorth point. 
- Drainage plan. 
- Boundary walls and retaining 

structures. 
- External finishes and colour schedule. 

External lighting and services layout. 
Landscaping plan. ,•,,. 



r~otes 

This document is to accompany the 
submission of the *Design Concept 
Drawings to the Design Review 
Comr-Dittee (DRC) of the Master 
Property Owners Association (MPOA). 

* DESIGN CONCEPT ERF NO. 
···---·-····-··--···-··-··-·--·---·-···-··· .. ---T·-·-------·--·-,. 

SUBMISSION DATE DRC ! 
DRAWiNGS 

~-·------.. --t--------t 

{\ .... 

, PRECINCT ~~0. l APPROVAL DATE MPOA , 
ooo ooOOOO•oooOO-•OOOo_O_OOR ..... OO•HOHOONH O-Oo-•••-•••-• .. •••-•-OHO-OHOHOO-HHOHO ___________ OOONOOOOO-OOOHOOOOH --·--··---l,ooO-OHONo OO _______ H H OOHOOOHH-• -•--•••H-i...0-0 ________ __; 

Prior to the submission o.f drawings 
to the Local Authority for Building Plan 
Approval, a copy of the drawings is to be 
issued to the DRC and MPOA for their 
final approval. 

LOCAL AUTHORITY SUBMISSION DATE DRC 
SUBMISSION DRAWINGS 
FOR BUILDING PLAN 
APPROVAL APPROVAL DATE MPOA 

* The term Design Concept refers to PROCAP work stage 2 
as defined in the Client/Architect Agreement for use in the 
Private Sector. 

This document has been produced to illustrate the aesthetic and architectural requirements at Fernkloof 
Estate. The MPOA reserve the right to vary these requirements at any time and shall have absolute discretion 
in approving or refusing to approve plans and specifications submitted for approvaL 
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ANNEXURE C 

Draft Constitut ion of the Fernkloof Estate Master Property Owners Association 

[to be annexed] 

\. 
~. 
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CONSTITUTION 

FERNKLOOF ESTATE MASTER 

PROPERTY OWNERS ASSOCIATION 

a body corporate established 

in terms of section 29 of the Land Use 

Planning Ordinance (Ord 15 of 1985) 

. ~ 
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1. ESTABLISHMENT IN TERMS OF STATUTE 

2. 

The Fern kloof Estate M aster Property Owners Asso ciation is constituted as a 

body corporate in terms of section 29 of the Land Use Planning Ordinance 

(Ord 15 of 1985) (as amended) in accordance with the conditions impose d 

by the Overstrand Municipality when approving in terms of sections 25( 1) 

and 42 of the said ordinance the subdivision of the consolidated property 

known as the Hermanus Golf Estate and shall come into existence 

simultaneously with the reg istration in the· deeds office of the first of the 

erven in the development. 

INTERPRETATION 

In this con.stitution: 

2.1 the following words shall, unless the context otherwise requires , 

have the meanings hereinafter ass igned to them: 

2.1.1 "Association" means t he Fernkloof Estate Master 

Property Owners Association; 

2.1 .2 "auditors" mean the aud itors of the Association; 

2.1 .3 "business day" means a wee kd ay other than Saturdays, 

Sundays and public holidays: 

2.1.4 "chairperson" means the chairperson of th e trustee 

committee; 

2.1.5 "common areas" mean the following: 

2.1.5.1 

2.1.5.2 

the wetlands on the golf course as depicted on 

__ on the plan which is annexure " __ " hereto 

(unless the ownership thereof and/or the 

obligation for maintenance thereof is passed to 

the golf club); and 

the control room/s for the control of the 

electrification of the external perimeter walls 

and fences (if applicable): 
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2.1 .5.3 any other area/s and/or facilities which the 

trustee committee may designate as common 

areas from time to time; 

and includes . a!! common areas designated as such in 

any further phase/s of the development; 

2.1.6 "Council" means the Overstrand Municipality or its 

successor/s in title; 

2 .1.7 "design guidelines" means the design guidelines to 

control all aspects of design and landscaping of any 

development on the land, as amended from time to 

time in terms of this constitution or as required by the 

Council or the development facilitator; 

2. 1.8 "developer" means the Overstrand Municipality which 

may be represented by the appointed development 

facilitator, Rabcav Joint Venture, a joint venture 

between Cavcor (Proprietary) Limited (Registration 1'-lo 

1994/0067641 /07) and Rabie Property Projects 

(Proprietary) Limited (Registration No 1990/00 1920/07), 

and includes its successor/s in title or assign/s as 

developer of the land; 

2.1.9 "developer trustee" means a trustee appointed by the 

developer; 

2.1.1 0 

2.1.11 

"development" means the development or 

developments established or to be established on the 

land, and includes all such additional area/s as may be 

incorporated as further phases into the development in 

terms of clause 38.1 below; 

"development period" means the period from the 

incorporation of the Association until all the erven in the 

development have been sold and transferred by the 

developer, including all such additional area/s as may 

be incorporated as further phases into the development 

in terms of clause 38.1 below, or until the date of 

completion of the services by the developer in the 

development, as certified by the relevant authori t y , 

whichever occurs last; 

_.J 



2.1.12 

2.1.13 

2. 1.14 

2.1.15 

2.1.16 

2.1.17 

... 

2.1.18 

2.1.19 

2.1.20 

2.1.21 

2.1.22 

2.1 .23 

2.1.24 
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"erven" mean the erven in the development, and "erf" 

means any one of them; 

"golf club" means the Hermanus Golf Club and includes 

its successor /s in title; 

"in writing" means· written, printed or lithographed or 

partly one and partly another, and other modes of 

representing or producing words in a visible form; 

"land" means any land within Fernkloof Estate which 

includes any further land which may be incorporated 

into the Fernkloof Estate development by the developer 

fiOm time to time in terms of clause 38 below; 

"LUPO" means the Land Use Planning Ordinance (Ord 15 

of1985); 

"member" means a member of the Association and 

includes the developer in its capacity as such during the 

development period; 

"member trustee" means a trustee appointed by the 

members; 

"month" means a calendar month; 

"occupation right" means a right of occupation in 

respect of any dwelling in the development which is 

registered in the deeds office as a registered life right in 

terms of a retirement scheme or registered leasehold 

right; 

"office" means the registered office of the Association ; 

"precinct develo;::>ments" mean the developments 

established or to be established on the precincts 2 to 9 

on the land, and "precinct development" means any 

one of them; 

"precinct member" means a member of the 

Associat io n pursuant to such member being the 

registered owner of a single residential erf in precinct l 

as contemplated in clause 6. 1. l below; 

"prime rate" means a rate of interest per annum which is ~ 
equal to the published minimum lending rate of interest 

/-;/ . 

~ 
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per annum charged by ABSA Bonk, compounded 

monthly in arrears on the unsecured overdrawn current 

accounts of its most favoured corpora t e clients in the 

private sector from time to time. (In the case of a 

dispute as to the rate so payable, the rate shall be 

certified by any manager or assistant manager of any 

branch of the said bonk, whose certificate shall be final 

and binding on the parties); 

"property owner" means any of the following persons : 

2.1.25.1 any precinct 1 member; and 

2.1.25.2 any member of a property owners associat ion 

constituted in terms of LUPO in respect of a 

precinct development on the land ; and 

2.1.25.3 any member of a body corporate constituted in 

terms of the Sectional Titles Act (Act 95 of 1986) 

in respect of a sectional title scheme on a 

portion of the land; 

2.1.26 

2.1.27 

2. 1.28 

2. 1.29 

2.1.30 

2.1.31 

2.1.32 

"rules" mean the rules imposed by the developer or the 

trustees from time to time relating to the management 

of the development; 

"sectional title unit" means a dwelling unit in a sectional 

title scheme in the development, but excludes a unit 

designated for other purposes, e.g . a garage or 

storeroom; 

" single residential erf" means an erf in the development 

on which only one dwelling house is lawfully permitted; 

"special resolu t ion" means a resolution passed at a 

special general meeting in accordance with the 

provisions of clause 29 below; 

"trustee committee" means the board of trustees of the 

Association; · 

"trustee" means a member of the trustee committee; 

"vice-chairperson" means the vice-chairperson of the 

trustee committee; 
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2.1.33 "year" means a calendar year; 

2.2 unless the context otherwise requires, any words importing the 

singular shall include the plural, and vice versa and words 

importing any one gender only shall include the other two 

genders; 

2.3 the headings to the respective clauses are for reference purposes 

only and shall not be taken into account in the interpretat ion o f 

these clauses; 

2.4 w here consent or approval of the Association is required for any 

act by a member, such consent or approval shall be in writing ancl 

duly signed by the Association, and shall be given p rior to the 

member taking action; 

2.5 reference to "this constitution" means this constitution and oi l 

rules, regulations and by-lmvs of the Association from time to time 

enforced. 

• ,.. 7 
IC....J ... 

3. PURPOSE ·DESCRIBING MAIN BUSINESS 

4. 

The main business of the Association is to carry on the promotion , 

advancement and protection of the common interests of the members of 

the Association from time to time and the maintenance and control of the 

common areas. 

MAIN OBJECT 

The main object of the Association is: 

4.1 the control and maintenance over: 

4.1. 1 the external perimeter walls and fences but specifically 

excluding the entrances, gate houses, walls and fences 

on the perimeter of each precinct development a nd 

access permits which will be controlled and maintained 

by the property owner associations established or to be 

established in respect of the precinct developments; 

4. 1.2 

4.1.3 

the external electrification system of the perimeter wa ll s 

and fences including the control room/s for the control 

thereof (i'f opplicable); and 

the wetlands on the golf course referred to in clau s.e \ 

2.1 .5.1 above, provided that any amount to be spent on 

~ 
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the maintenance of the w etlands shall be determined in 

conjunction with the Council and t he Botanical Society 

on an annua l basis ; 

4.1.4 all other common areas designated as such by the 

trustee commit tee from time to time; 

4.2 the control over the compliance and en forcemen t of the desig n 

guidelines and the provisions of the relevant contractor 's 

agreements; 

4.3 the promotion, advancement and protection of the common 

interests of the members generally; 

4.4 to enter into services agreements with the local authority or an y 

other authority or supplier of services in regard to the supply of 

serv ices in respect of the common areas. 

FINANCIAL YEAR END 

The financial year end of the Association is 30 June of each year or such 

other date as the trustees may decide from time to time. 

6. MEMBERSHIP OF THE ASSOCIATION 

6.1 Membership of the Association shall be compul so ry for the 

follo wing persons:· 

6.1 .1 each registered owner of a single residential erf on 

precinct 1 ("precinct 1 member"); 

6.1 .2 each property owners association consti tu ted in terms of 

LUPO in respect of a precinct development on the la nd; 

6.1.3 each body corporate cons t it uted in terms of the 

Sectional Titles Act (Act 95 of 1986) in respect of a 

sectional title scheme on a portion of the land ; 

6.1.4 the developer in its capacity as such, whether it is th e 

owner of land (or any por t ion thereof) or not, during th e 

development period . 

6.2 The Hermanus Golf Club shall be entitled to nominate 3 

representatives 

Association in 

to attend all meetings of members of the 

an information sharing and ad visory capacity \ 

~v 

' ,., 
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provided, however, that such representatives shall not be entitled 

to any voting rights at such meeting. 

6.3 The trustee committee may, by regulation, provide for t he issue of 

a membership certificate , which certificate shall be in such fo rm 

as may be prescribed by th e trustee committee. 

6:4 The rights and obligations of a member shall not be transferable 

and every member shall: 

6.4.1 to the best of such member 's ability further the objects 

and interests of the Association; and 

6.4.2 observe all by-laws and regulations mode by the 

Association or the trustee committee ; 

provided that nothing contained in this constitution shall prevent 

a member -from ceding such member's rights in terms of this 

constitution as security to the mortgagee of the single residentia l 

erf. sectional title unit or occupation right of such member, as the 

case may be .. _ 

6.5 The developer or its nominee/s shall be entitled on behalf of the 

Association to sign all such docu~ents as may be necessary in 

order to enable the developer to give transfer of erven sold by the 

developer to the purchaser thereof . 

6.6 A member shall not be entitled to: 

6.6.1 consoiidate two or more erven into one erf; a member 

shall remain liable for the paymen t of levies in respect of 

each of the erven which form part of the consolidated 

erf ; 

6.6.2 subdivide an erf into two or more portions ; a member 

shall be liable for the payment of levies in respect of 

each new erf which shall come into existence as a result 

of the subdivision of the erf; 

without the prior written approva l of the Association and the 

property owners association in respect of the relevant precinct 

development, which approval may be w ithheld for any reason. 
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7. TERMINATION OF MEMBERSHIP 

7. l When the affairs of any member, save for the developer, ore 

terminated and such member is wound up, such member shall 

ipso facto cease to be a member of the Association with effect 

from the date upon which such member is finally wound up. 

7.2 The developer shall be entitled to cede ail of its rights in terms of 

this constitution and the transferee shall be entitled to exercise 

such rights. 

7.3 

7.4 

The developer may at any time abandon, in writing, in whole or in 

part. any rights conferred upon it in terms of this constitution. 

When a precinct 1 member ceases to be the registered owner of 

a single- residential erf within precinct 1, such member shall ipso 

facto cease to be a member of the Associat ion. 

7.5 No member ceasing to be a member of the Association for a ny 

reason shall, (nor shall any such member's executor, curators, 

trustees or liquidators) have any claim upon or interest in the funds 

or other property of the Association, but this clause shall be 

w ithout prejudice to the rights of the Association to claim from 

such member or his estate any arrears of subscriptions or other 

sums due from him to the Association at the time of his so ceasing 

to be a member. 

8. AliENATION 

8.1 No precinct member shall be entitled in any manner to: 

8.1.1 sell, transfer and/or alienate such member's property (o r 

any part thereof), unless it is a condition of such 

alienation that: 

8.1.1 .1 

8. l. 1.2 

the transferee becomes a member of the 

Association; 

the regist ration of transfer of the property 

concerned (or any part thereof) into the name 

of the transferee shall ipso facto constitute the 

transferee becoming a member of the 

Association, which consent shall be given 

provided that the transferee of such property (or 

/ 

~ 
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any part thereof) agrees in writing to be bound 

by the provisions of this constitution (including 

any rules and regulations made thereunder), 

and provided further that such member has poid 

all levies and other amounts owing by such 

member to the Association as a t the date of 

transfer of such property (or any port thereof); 

such member first obtains the written consent of 

the Association which consent shall be given 

provided that the Purchaser and/or transferee of 

such single residential erf agrees in writing to 

abide by the provisions of the constitution of the 

Association (including all rules made by the 

trustees and/or the developer in terms of th is 

constitution) , and provided further that such 

member has paid all levies and any other 

amounts ... owing by such member to the 

Association as at the date of transfer of such 

single residential erf, and provided further that 

such · member has complied with all such 

member's obligations in terms of the 

constitution. 

8.2 The registered owner of a property within precinct 1 shall not b e 

entitled to resign as a member of the Association. 

9. LEVIES PAYABLE BY iHE r.1EMBERS 

9 .l The trustee committee shall from time to time , impose levies upon 

the members for the purpose of meeting all the expenses which 

the Association has incurred, or to which the trustee committee 

reasonably anticipates the Association will be put to by way of : 

9 .l .l maintenance, repair, improvement and keeping in order 

and condition of the common areos including, 

specifically landscaping, all township services, sewage 

treatment. the security systems to be installed on the 

common areas; and/or 

1 2 7 
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payment of all rates and ather charges payable by the 

Association in respect of the common areas, if any, 

and/or for serv ices rendered to it. and/or 

payment of all expenses necessary or reasonabl y 

incurred in connection with the management of the 

Association , the common areas and the Association Is 

affairs. 

In calculating levies, the trustee committee shall take into 

account. income, if any, earned by the Association. 

The trustee committee shall estimate the amount which shall be 

required by the Association to meet the expenses during each 

year, together with such estimated deficiency (if any) as shall 

result from the preceding year, and shall impose a levy upon the 

members equal as nearly as is reasonably practical to such 

estimated amount. The trustee committee may include in such 

levies an amount to be held in reserve to meet anticipated future 

expenditure not of an annual nature. Every such levy shall be 

made payable by equal monthly installments due in advance on 

the first day of each and every succeeding month of such year. 

9.3 The trustee committee may from time to time impose special 

levies upon the members in respect of all such expenses as ore 

mentioned in clause 9.1 (which are not included in any estimote 

made in terms of clause 9 .2), and such levies may be made in the 

sum or by such installments and at such time or times as the 

trustee committee shall think fit. 

9.4 Any amount due by a member by way of a levy shall be a debt 

due by such member to the Association . The obligation of a 

member to pay a levy shall cease upon such member ceasing to 

be a member of the Association, without prejudice to the 

Association Is right to recover arrear levies. No lev ies paid by a 

member shall under any circumstances be repayable by the 

Association upon such member ceasing to be a member. 

9.5 

9.6 

A member shall make payment of the monthly levies by virtue of a 

debit order drawn on the member's banker. 

The developer shall not be liable for the payment of levies in 

respect of any unsold erven or undeveloped land arising from the 

subdivision of the land. 
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9.7 The trustee· committee shall at all times ensure that the 

maintenance and control of the common areas and the 

expenditure incurred in respect thereof is carried out in a manner 

which is fair and equ itable to all the members of the Asso ciation. 

9.8 No member shall be entitled to any of the privileges of 

membership including voting at a ny meeting unless and until such 

member shall have paid every subscription and other sum (if any) 

which shall be due and payable to the Association by such 

member. 

10. DEALING W ITH THE COMMON AREAS 

Neither the whole nor any portion of the common areas shall be: 

10.1 sold, let, alienated, otherwise disposed of, subdivided o r 

transferred; or 

10.2 mortgaged; or 

10.3 subjected to any rights , whether regist-ered in a deeds registry or 

not, of use, occupation or servitude, (save those enjoyed by the 

members in terms hereof and any servitudes in favour of the 

Council as required in terms of any co ndition of subdivision); 

without the specific prior written consent of the Council and the sanction 

of a special resolution of the Association (and no member shall be entitled 

to unreasonably vote against any such special resolution which may be 

proposed ); or 

10.4 built upon, improved or enhanced in value by the construction of 

buildings, erections, facilities or amenities, without the sanction of 

a special resolution of the Association, save for any construction 

relating to the electrical substations or transformers, the 

construction of the priva t e roads, the landscaping of the privote 

open spaces and all such structures as may be required tor 

purposes of security and communication equipment and /or 

security and communication personnel. 

11. RESPONSIBILITY FOR THI! COMMON AREAS 

The Association acknowledges that the Council shall not be responsible 

for, and the Association sha!l be solely responsible for the care, repoi r, 

maintenance, cleaning, upkeep, improvement and property control of the 

1 21 



13 

• -
common areas, all services therein and any structure or thing erected on 

or contained therein. 

12. DESIGN GIJIDELINES 

12.1 All buildings and other structures within the development (or any 

part thereof) shall comply with the provisions of t he design 

guidelines. 

12.2 No resident shall be entitled to: 

12.2.1 

12.2.2 

erect any new building and/or st ructures of any nature 

whatsoever on any erf in the development; 

make any changes or alterations to existing buildings 

and/or structures on ony erf in the development 

including changes to the external colour scheme; 

without the prior written approval of the trustees having regard to 
··. 

the design guidelines, and without execution of the contractors' 

agreement by all parties thereof. 

12.3 The approval of the trustees as contemplated in cl a use 12.2 shall 

on ly be given: 

12.3. 1 

12.3.2 

after detailed plans of t he proposed work have been 

submitted to the trustees, the architectural review 

committee or any other competent person (as 

nominated by the trustees from time to time) which 

person may be an architect o r architects registered 

within the South African Council of Architects or the 

Institute of South African Arch itects; and 

the trustees or their nominee/s are satisfied that the 

proposed work is in accordance with the design 

guidelines for the purposes of which the trustees, the 

architectural review committee and/or any other 

nominee/s shall be the sole arbiter and their decision 

shall be final and binding on the property owner 

concerned; and 

1 3 J 
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the property owner concerned has made payment of 

any costs which may be incurred in obtaining th is 

approval, including the costs of the trustees or thei r 

nominee/s; and 

the property owner concerned has paid to the trustees 

a deposit in such amount as the trustees may from time 

to time determine in their sole discretion, m security fo r 

any damage to any of the common meas, which 

amount shall be held in trust by the trustees, subject to 

the provisions of clause 13 below below; 

provided the aforegoing shall no t be interpreted os detracting 

from the sole and final responsibility of the Council to approve or 

reject building plans . 

12.4 Subject to the restrictions imposed or directions given ot a general 

meeting of the Association and subject to the prior writte n 

approval by the Council, the trustee committee may'.from time to 

time amend, amplify, substitute o r add to the provisions of the 

design guidelines. Any such amendment, omplificat ion , 

substitution or addition shall be subject to a resolution passed by 

the trustees holding not less than 75% of the total voting rights o f 

the trustees, provided that the developer shall during the 

development period be entitled to make all such amendments to 

the design guidelines as the developer in its sole discretion deems 

fit. 

12.5 In the event of any of the provisions of the design guide lines being 

amended, amplified, substituted or added to, and such 

amendment, amplification, substitution or addition, in t he opinion 

of the trustee committee, materially affects any further 

development within the development (or any part thereof), t he 

trustee committee shall give written notice of such amendment, 

amplification, substitution or addition to all members. Upon 

receipt of such written notification, the members, except for the 

developer, shall by written notice inform their respec t ive membe rs 

of such amendment. amplification, substitution or addition. 

1 3 1 -
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13. DEPOSIT FOR DAMAGES 

13.1 Each property owner shall. when submitting to the trustees for 

approval the detailed plans for the construc ti on of any build ing 

and / or improvements, or alterations or additions to exist ing 

improvements in the development, pay to the trustees a deposi t in 

an amount to be determined from time to time by the trustees 

which amount shall be retained by the · trustees in trust unti l 

completion by the property owner and/or its contractors of such 

work, the interest on which deposit shall accrue to the 

association . 

13.2 Upon completion of all such building and other activities, the 

trustees shall if they are satisfied that no damage has been 

effected by the property owner or any of its controc tors to the 

common areas and/or landscaped areas within the development 

and that the work has been constructed in accordance with duly 

approved plans, release the bui lding deposit to the property 

owner, excluding any interest thereon which will accrue to the 

Association less any fines or penalties payable in terms of th e 

contractors agreement. 

13.3 In the event of any landscaped area and/or the common areos 

having damage due to such work, the property owner shall within 

15 days of having been requested to do so in writing by the 

trustees, rectify the damage to the satisfaction of the trustees, 

fa iling which, the trustees shall be entitled to appoint an 

independent contractor or contractors to repair the damage and 

the amount paid to the trustees as a building depos it shall be 

utilised to pay all costs of such repair. If the amoun t paid to t he 

trustees as a building deposit is not sufficient to cover the cost of 

such repa irs, the trustees shall be entitled to recover the shortfoll 

from the property owner. 

13 .4 Each property owners association and sectional title body 

corporate being a member of this Association in terms of clauses 

6. 1.2 or 6.1.3 (as the case may be) shall procure that the ir 

respective members comply with the provisions of clouses 12 and 

13 and hereby indemnify the Association in respect of any loss or 
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damage which the Association may suffer as a result of any such 

of their respective members not so complying. 

14. MANAGING AGENT AND ESTATE MANAGER 

14 .1 The trustees shall appoin t: 

14.1.1 

14.1 .2 

a managing agent from time t o time to control, mana9e 

and administer t he common areas and to exercise such 

powers and duties as may be entrusted to the managing 

agent, including the power to collect levi.es; and 

an estate manager to control, manage and administer 

all building works including the conc lusion of contractors 

agreements with the relevant contractors. 

14.2 During the development period and for a period of 3 yeors 

thereafter, the developer shall be entitled to appoint the 

managing agent and the estate manager, which appointment ·· . .. 

shall be valid and binding on the Association. 

14.3 The Association hereby irrevocably appoints the development 

facilitator in rem suam with power of subst itution to be his or her 

lawful attorney and agent, to appoint on its behalf the managing 

agent and the estate manager for the development, and to si~Jn 

all such documents and do all such other things as may be 

necessary or desirable to give effect to any steps taken by the 

development facilitator in pursuance of the rights and powers 

which it may have as agent in terms of this clause 14.3 or at 

common law. 

15. RULES AND CONTRACTS OF THE ASSOCIATION 

15.1 Subject to any restrictions imposed or directions given at a 

general meeting of the Association and subject to the conditions 

imposed by the Council in approving the rezoning and subdivision 

of the land and the subdivision of the portions of the land 

comprising the precinct developments , the trustee committee 

may (but shall not be obliged to) from time to time: 

15.1. 1 make rules but governing, inter alia: 
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15.1.1.1 the management of the development including 

(but not limited to) the contractors agreements ; 

15 .1.1.2 the use. occupation and enjoyment of the 

common areas; 

15.1.1.3 the external appearance of and t he 

maintenance of the common areas and the 

buildings or other improvements erected 

thereon; 

15.1.1 .4 the erection of any buildings and/or structures of 

any nature whatsoever. and the alteration. 

modification and renovation to such buildin9s 

and/or structures on the common areas; 

15.1.2 enter into agreement(s) with the local authorities 

governing the matters set out in clause 15.1.1 and any 

other incidental matters. 

15.2 Each member undertakes to the Association that such member 

will comply with, and procure compliance by its members with: 

15.2.1 

15.2.2 

15.2.3 

15.2.4 

15.2.5 

the provisions of this constitution; 

the design guidelines referred to in clause 12 above; 

any rules made in terms of clause 15.1 .1 above; 

any agreement(s) referred to in clause 15.1.2 insofar CIS 

those agreements may directly or indirectly impose 

obligations on such member and/or the members of any 

member referred to in clauses 6.1 .2 and 6.1.3 above: 

rules made by the Hermanus golf club from time to time 

in respect of the access to the golf course. 

15.3 In the event of any breach of any of the provisions, guidelines, 

rules and/or agreements referred to in clauses 15.2.1 to 15.2.5 

(both inclusive) by: 

15.3.1 

15.3.2 

any precinct member: and/or 

any member of a member referred to in clauses 6.1.2 

and 6.1.3 above; and/or 

. 3 ., I -r 
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any person of the household, or guest or lessee of such 

member's member; 

such breach shall be deemed to have been committed by the 

member itself, but without prejudice to the aforegoing, the trustee 

committee may take or cause to be taken such steps against the 

person actually committing the breach, as the trustee committee 

may in its sole discretion deem fit. 

15.4 All officials, employees and contractors employed by the 

Association, local authority, any public service company, the 

developer and/or development facilitator shall, at oil times, hove 

reasonable access to the erven and common areas for purposes 

of inspecting and/or maintaining all services supplying and/or 

traversing any part thereof. 

16. BREACH 

1 6.1 Should any member: 

16.1.1 

16.1.2 

fail to pay on due date any amount due by that 

member in terms of this constitution or ony regulat ion 

made thereunder and remain in default for more tha n 7 

days after being notified in writing to do so by the 

trustees; or 

commit any other breach of any of the provisions of i·his 

constitution or any regulation made thereunder and fail 

to commence remedying that breach within a period of 

7 days after the receipt of written notice to that effect 

by the trustees and complete the remedying of such 

breach within a reasonable time; 

then and in either such event, the trustees shall be entitled (but 

not obliged) on beha lf of the Association, without prejudice to 

any other rights or remedies which the trustees or the Association 

or any other member may have in law, including the right to cloim 

damages: 

16 .1.3 to institute legal proceedings on behalf of the 

Association against such member for payment of such 

overdue .amount or for performance of that member's 

obligations in terms of this constitution or any regulation 
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in the case of clause 16. 1 .2 above, to remedy such 

breach and immediately recover the total cost incurred 

by the trustees or the Association in so doing from such 

member. 

16.2 In the event of any member disputing the fact that such member 

has committed a breach of any of the rules and/or guidelines 

made under this constitution, a committee of 3 trustees appointed 

by the chairperson for the purpose shall adjudicate upon the issue 

at such time and in such manner and according to such 

procedure (provided that natural justice shall be observed) as the 

chairperson may direct. 

16.3 Notwithstanding anything to the contrary contained in th is 

constitution , the trustee committee may in the name of the 

Association enforce any provisions of the constitution (including 

any rules and/or guidelines made hereunder) by civil application 

or action in a court of competent jurisdiction (including by 

arbitration in terms of clause 34 below) and for this purpose moy 

appoint attorneys and counsel, as the trustee committee moy 

deem fit. 

16.4 Without prejudice to all or any of the rights the trustees or the 

Association granted under this constitution , should any member 

fail to pay any amount due by that member on due date, then 

such member shaH pay interest thereon at the prime rate plus 4% 

calculated from the due date for payment until the actual date o f 

payment of such amount. 

16.5 Should the trustees institute any legal proceedings against any 

member pursuant to a breach by that member of this constitution 

or any regulation made thereunder, then without prejudice to any 

other rights which the trustees or the Association or any other 

member may have in law, the trustees shaH be entitled to recover 

from such member all legal costs incurred by the trustees or the 

Association, including attorney/client charges, tracing fees and 

collection commission. 

17. TRUSTEE COMMITTEE 

17.1 Each member (other than a precinct 1 member) shall be entitled 

to appoint 1 trustee to the trustee committee. The precinct 

members shall collectively be entitled to appoint l trustee to the 

trustee committee. 
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17.2 During the development period, the trustees of the Association 

shall be divided into two classes, namely developer trustees and 

member trustees. Upon expiry of the development period, there 

shall only be member trustees. 

17.3 Until the first trustees of the Association are appointed, the 

developer shall be entit led to carry out all the functions and 

duties of the trustees in terms of this constitution. 

18. REMOVAL AND ROTATION OF TRUSTEE MEMBERS 

18.1 Each trustee, except for the developer trustees who shall not be 

required to rotate on an annual basis, shall continue to hold office 

until the annual general meeting next following his said 

appointment, at which meeting each trustee shall be deemed to 

hove retired from office as such, and shall be eligible for re·­

appointment to the trustee committee by the member concerned 

in terms of clause 17.1 above. 

18.2 A trustee shall be deemed to have vacated his or her office as 

such upon: 

18.2. i 

18.2.2 

18.2.3 

18.2.4 

18.2.5 

18.2.6 

18.2.7 

his or her estate being sequestrated, whether 

provisionally or finally, or surrendering his or her estate; 

his or her making any arrangement or compromise with 

his or her creditors; 

his or her conviction for any office involving dishonesty; 

his or her becoming of unsound mind or being found 

lunatic; 

his or her resigning from such office in writ ing delivered 

to the secretary; 

his or her death; 

his or her being removed from office by a special 

resolution of the members, 

provided that anything done in the capacity of a trustee in good 

faith, by a person who ceases to be a trustee. shall be valid until 

the fact that he or she is no longer a trustee has been recorded in 

the minute book of the trustee committee. 

lf'J? 
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18 .3 Upon any vacancy occurring on the trus tee committee prior t o 

the next annual general meeting, t he vacancy in questi on sh a ll b e 

filled by a person nominated by the m ember which appoi nte d 

such trustee in term s of c la use 17.1 a bo ve . 

18.4 The developer may a t any t ime a nd from time to ti m e re m ove and 

replace any developer trustee at any time on writte n no tice to the 

remaining trustees . 

19. OFFICE 01: TRUSTEES 

19.1 The trustees shall appoint from amongst them sel ves, a chairperson 

and vice-chairperson. 

19.2 The fi rst chairperson and the f irst vice-chairperson may b e 

appoimed by the d e veloper, an d such o ffice bearers sh all ho ld 

their respective offices until the first annual general meeti ng 

following the date of their appointment, provided that any suc h 

office shall ipso facto be vacated by the trustee holding suc h 

office upon his or her ceasing to be a trustee for any reason. 

19.3 As soon as reasonably possible after the holding o 'f such annual 

general meeting, the trustee committe e shall meet an d shall ele c t 

from its own number the chairperson and vice-chairperson, w ho 

shall hold their respective offices until the a nnual gene ral meeti ng 

held next after their said appointment, provided that the office o f 

the chairperson or vice-chairperson shall ipso facto be vacated 

by the trustee holding such office upon his or her ceas ing to b e a 

t rustee for any reason. No one trustee shall be appointed to more 

than one of the aforesaid offices . In the event of any vacancy 

occurring in any of the aforesaid offices at any time, the trust e e 

committee shall meet to appoint one of their number as a 

replacemen t in such office . 

19.4 Save as otherwise provided in th is constitution, the chairperso n 

shall preside at all meetings of the trustee committee, and a ll 

general meetings of members, and shall perform all duties 

incidental to the office of chairperson and such other duties a s 

rnay be prescribed by the trustee committee or of me m bers, and 

to allow or refuse to permit invitees to speak at any suc h 

meetings , provided however, that any such inv i tees shall not be 

entitled to vote at any such meetings. 

19.5 The vice-chairperson shall assume the powers and duties of the 

chairperson in the absence of the chairperson, or his inability o r 

-~ 
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refusal to act as chairperson, and shall perform such other duties 

as may from time to time be assigned to him by the chairperson or 

the trustee committee. 

19.6 Trustees shall be entitled to be repaid all reasonable and bona 

f ide expenses incurred by . them respectively in or about the 

performance of their duties as trustees and/or chairperson, vice­

chairperson, as the case may be, but save as aforesaid, shall not 

be entitled to any other remuneration fees or salary in respect of 

the performance of such duties. 

20. FUNCTIONS AND POWERS OF THE TRUSTEE COMMITTEE 

20.1 Subject to the express provisions of this constitution, the trus tee 

committee shall manage and control the business and affairs of 

t he Association, and shall have full powers in the management 

and direction of such business and affairs and, save as may be 

expressly provided in this constitution, may exercise ail such 

powers of the Association, and do all such acts on behalf of the 

Association as may be exercised and done by the Association, 

and as are not by this constitution required to be exercised or 

done by the Association in general meeting, subject nevertheless 

to such regulations as may be p rescribed by the Association in 

general meeting from time to time, provided that no regulat ion 

made by the Association in general meeting shall invalidate any 

prior oct of the trustee committee which would have been valid if 

such regulation had not been made. 

20.2 

20.3 

The trustee committee shall have the right to vary, cancel or 

modify any of its decisions and resolutions from time to time. 

The trustee committee may, should it so decide, investigate ony 

suspected or alleged breach by any member or t rustee of this 

constitution, in such reasonable manner as it shall decide from 

time to time. 

20.4 The trustee committee may make regulations and by-laws, not 

inconsistent with this constitution, or any regulations or by-laws 

prescribed in the Association in general meeting: 

20.4.1 

20.4.2 

as to disputes generally; 

for the furtherance and promotion of any of the objec1s 

of the Association; 
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20.4.3 

20.4.4 

20.4.5 

20.4.6 
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for the better management of the affairs of the 

Association; 

for the advancement of the interests of members; 

for the conduct of trustee committee meetings and 

general meetings; and 

to assist it in administering and governing its activities 

generally; 

and shall be entitled to canceL vary or modify any o f the same 

from time to time. 

21 . PROCEEDINGS OF THE TRUSTEE COMMITTEE 

21.1 The trustee committee may meet together for the d ispatch of 

business , adjourn and otherwise regulate their meetings as they 

think tit, subject to any provisions of this constitution. 

21 .2 Meetings of the trustee committee shall be held ot least once 

every 12 months, provided that it all the trustees shall in writ ing 

have waived the above requirement in respect of a particular 12 

months , then no meeting of the trustee committee need be held 

tor that period. 

21 .3 The quorum necessary tor the holding of any meeting of the 

trustee committee shall be 3 trustees, provided that during th e 

development period the developer trustees shall be necessary at 

all meetings of trustee committee to form a quorum. 

21.4 Each trustee shall be entitled to the fo llowing number of votes: 

2 1. 4.1 

21 .4.2 

a member trustee , to a number of votes equal to t he 

number of members of such member which appointed 

such member trustee; 

the developer trustee , to 1 votes provided that duri ng 

the development period , the development trustee shall 

be entitled to the some number of votes o f all the other 

members of the Association plus 1 vote. 

21 .5 The chairperson shall pres ide as such at all meetings of the trustee 

committee, provided that should at any meeting of t he trustee 

committee the chairperson not be present within 5 minutes ot te r 

the time appointed for the holding thereof, then the vice ­

chairperson shall act as chairperson at such meeting, provided 
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further that should the vice-chairperson also not be present within 

5 minutes of the time appointed for the holding of such meeting, 

those present of the trustees shall vote to appoint a chairperso n 

for the meeting, who shall thereupon exercise all the powers and 

duties of the chairperson in relation to such meeting . 

21.6 Minutes shall be taken at every trustee committee meeting, 

although not necessarily verbatim. These minutes shall be 

reduced to writing without undue delay after the meeting and 

shall then be certified correct by the chairperson of the meeting. 

All minutes of trustee committee meetings shall after certification 

as aforesaid be placed in a trustee committee minute book to be 

kept in accordance, mutatis mutandis, wi th the provisions of the 

law relating to the keeping of minutes of meetings of directors of 

companies. The trustee committee minute book shall be open for 

inspection at all reasonable times by a trustee, the auditors, and 

the members. 

21.7 All competent resolutions recorded in the minutes of any trustee 

committee meeting shall be valid and of full force and effect as 

therein recorded, with effect from the passing of such resolutions, 

and until varied or rescinded, but no resolution or purported 

resolution of the trustee committee shall be of any force or effect. 

or shall be binding upon the members or any of the t rustees unless 

such resolution is competent within the powers of the trustee 

committee. 

21 .8 Save as otherwise provided in this constitution, the proceedings at 

any trustee meeting shall be conducted in such reasonable 

manner and form as the chairperson of the meeting shall decide. 

21.9 A resolution signed by all the trustees shall be valid in all respects 

as if it had been duly passed at a meeting of t he trustee 

committee duly convened. 

22. GENERAL MEETINGS OF THE ASSOCIATION 

22.1 The Association shall within 3 calendar months after each financial 

year of the Association, hold a general meeting as its annual 

general meeting, in addition to any other general meetings, 

during such financial year, and shall specify the meeting as such 

in the notices in terms of clause 23.1 below. 
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22.2 Such annual general meeting shall be held at such time and 

place , subject to the aforegoing provisions, as the trust e e 

committee shall decide from time to time . 

22.3 All general meetings other than a nnual general meetings shall be 

coiled special general meetings. 

22.4 The trustee committee may, whenever t hey think fit, convene a 

special general meeting. 

22.5 General meetings of the Association shall take place at suc h 

place/s as shall be determined by the trustee committee from 

time to time . 

23. NOTICE OF MEETINGS OF THE ASSOCIATION 

· 23.1 An annual general meeting and a meeting called for t he passing 

of a special resolution, shall be called by not less tha n 21 days' 

notice in writing at the least, and a special general meeting, other 

than one called for the passing of a special resolution, shall be 

coiled by riot less than 14 days' notice in writing. In each case , 

the notice shall be exclusive of the day on which it is d ispatched , 

and shall specify the place, the day and the hour of the meeting 

and, in the case of special business, in addition to any other 

requirements contained in this constitution, the general nature o f 

that business, and in the case of a special resolution, the terms 

and effect of the resolution and the reasons for it shall be given in 

the manner hereinafter mentioned or in such other manner (if any) 

as may be prescribed by the trustee commi t tee to such persons os 

are under this constitution entitled to receive such notices from 

the Associat ion; provided that a genera! meeti n g of the 

Association shall, notwiths tanding that it is called by shorter notice 

than that specified in this constitution , be deemed to hove been 

duly called if it is so agreed: 

23. 1. 1 

23.1.2 

in the case of a meeting called as the annual genera l 

meeting, by the members holding not less than 75% of 

the total voting rights of all members; and 

in the case of a special general meeting, by a majority 

in number of the members having a right to attend and 

vote at the meeting, being a majority together holding 

not less than 50% of the total voting rights of o il 

members. 

~· 
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23.2 The accidental omission to give notice of a meeting or of a ny 

resolution, or to give any other notification, or present a ny 

document required to be given or sent in terms of this constitution, 

or the non-receipt of any such notice, notification or document by 

any member or other person entitled to receive the same, shall 

not invalidate the proceedings at, or any resolution passed ot, 

any meeting. 

24. QUORUM FOR GENERAL MEETINGS 

24.1 No business shall be transacted at any general meeting unless a 

quorum is present when the meeting proceeds to business. The 

quorum necessary for the holding of any general meeting shall be 

such of the members entitled to vote in person or by proxy, as 

together for the time being, represent 50% of the toto! votes of oil 

members of the Association entitled to vote, for the time being 

sove that not less than 3 members must be personally present and 

provided further that during the development period, the 

developer is represented at such meeting. 

24.2 If within 30 minutes from the time appointed for the holding of a 

general meeting a quorum is not present, the meeting, if 

convened on the requisition of members, shall stand odjourned fo r 

another 30 minutes, and if at such adjourned meeting a quorum is 

not present, the members present shall be a quorum. 

25. AGENDA AT GENERAL MEETINGS 

In addition to any other matters required by this constitution to be deo!i 

with at on annual general meeting, the following matters shall be deolt 

with at every annual general meeting: 

25.1 the consideratioh of the chairperson's report; 

25.2 the composition of the trustee committee; 

25.3 the consideration of any other matters raised at the meeting 

including any resolutions proposed for adoption by such meeting , 

and the voting upon any such resolutions; 

25.4 the consideration of the balance sheet of the Association for the 

last financial year of the Association preceding the date of such 

meeting; 

25.5 the consideration of the report of the auditors; 
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25.6 the consideration of the total levy (as r·eferred to in clause 8) fo r 

the calendar year during w hich such a n nual general meet ing 

takes p lace; and 

25.7 the consi d erat ion a nd fixing of the remu neration o f t he auditors 

fo r the financi al year o f th e Associat io n precedin~1 th e a nnual 

general meeting . 

· 26. PROCEDURE AT GENERAL MEETINGS 

26.1 The chairperson shall preside as such at all general meetings , 

provided that should he or she not be present within 5 minutes 

after the t ime appointed for the holding thereof, then the vice-· 

chairperson shall act as chairperson at such meeting , provided 

further that should the vice-chairperson also not be present wi t hin 

5 minutes of the time appointed for the holding of such mee t ing , 

then the members present at such meeting entitled to vote, shol l 

vote to appoint a chairperson for the meeting, who sho ll 

thereupon exercise all the powers and d u-ties of the chairperson in 

relation to such meeting. 

26.2 The chairperson may, with the consent of any generol meeting at 

which a quorum is present (and if so directed by the meetin~J) , 

adjourn a meeting from time to time an d from pl a ce to place, but 

no business shall be transacted at any adjourned meeting other 

than the business which might have been transacted at th e 

meeting from which the adjournment took place. 

26.3 Whenever a meeting is adjourned for 10 days or more, notice o f 

the adjourned meeting shall be given in the same manner as of o n 

original meeting . Save as aforesaid, the members shall not t) e 

entitled to any notice of adjournment, or of the business to be 

trcmsacted at an adjourned meeting. 

26.4 Except as otherwise provided for in this constitution, all genera l 

meetings shall be conducted in accordance with genera lly 
\ 

accepted practice. 

27. PROXIES FOR GENERAL MEETINGS 

27.1 A member may be represented at a general meeting by a proxy , 

who need not be a member of the Association . The instrument 

appointing a proxy shall be in writing signed by the member 

concerned or such member's duly authorised agent in writing, but 

need not be in any particular form, provided that where a 

144 
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member is more than one person, any one of those persons ~my 

sign the instrument appointing d·proxy on such member's behalf. 

where a member is a company , the same may be signed by the 

chairperson of the board of directors of the company or by its 

secretary, and where an Association of persons, by the secretary 

thereof. 

27.2 The instrument appointing a proxy and the power of attorney or 

other authority (if any) under which it is signed, or a copy certified 

by a commissioner of oaths thereof shall be deposited at the 

offi'ce at any time before the time appointed for the 

commencement of the meeting, or adjourned meeting, at which 

the person named in the instrument is p roposed to vote. No 

instrument appointing a proxy shall be valid after the expiration of 

12 months from the date of its execution. 

27.3 A vote given in accordance with the terms of an instrument of 

proxy shall be valid notwithstanding the previous death of the 

principal or revocation of the proxy, provided that no intimation in 

writing of the death or revocation shall have been received by 

the trustee committee at least one hour before the time fixed fo r 

the holding of the meeting. 

27.4 Should a member be absent from the recorded domici liu m 

address which the trustees may have for such member, for a 

continuous period in excess of 6 months , a proxy must be 

appointed by such member prior to such member's absence in 

accordance with clauses 27.1 and 27 .2 above, failing which a 

member shall not be entitled to vote, at any special general 

meeting , called during such member's absence. 

VOTING AT GENERAL MEETINGS 

28.1 At every general meeting, every member in person or by proxy 

and entitled to vote shall have the following votes: 

28.1.1 

28.1.2 

where the member is a person referred to in clause 6.1 . 1 

above, one vote for each single residential erf owned by 

such member; 

where the member is a property owners' association 

referred to in clause 6. 1.2 above, the number of votes 

~ 
143 

:::~~;. 51 :~e: ~n:~:~ ~:I ::::nr
1
esid entia I erv en in such ~ . 

~ 



28. 1.3 

28 .1.4 

• 

where the member is a body corporate referred to in 

clause 6.1.3 above, the number of votes equal to the 

number of sectional title units in the sectional title 

scheme in respect of such member; 

the developer shall have the number of votes equal t o 

the aggregate number of votes held by all members 

referred to in clauses 28.1.1 to 28.1.3 (both inclusive) 

plus one vote. 

28.2 Save as expressly provided for in this constitution, no person other 

than a member duly registered, and who shall have paid every 

levy and other amount (if any) which shall be due and payable to 

the Association in respect of or aris ing out of his membership, and 

who is not under suspension, shall be entitled to be present or "to 

vote on any question, either personally or by proxy, at any general 

meeting. 

28.3 At any general meeting any resolution put to the vote of the 

··. · meeting shall be decided on a show of hands unless the 

chairperson determines that the relevant decision be taken on a 

poll or unless a poll is demanded by any member. 

28.4 In computing the majority on the poll, regard shall be had to the 

number of votes cast for and against the resolution. 

28.5 An ordinary resolution (that is a resolution other than a special 

resolution) or the amendment of an ordinary resolution , shall be 

carried on a simple majority of all the votes cast thereon, and on 

abstention shall not be counted as a vote for or against the 

· resoiution in question. In the case of an equality of votes, the 

chairperson of the general meeting sho!l be entitled to a casting 

vote in adcition to his or her deliberative vote. 

28.6 Unless any member present in person or by proxy ot a general 

meeting shall hove objected to any declaration made by the 

chairperson of the meeting as to the result of any voting at the 

meeting, or to the propriety of val idity of the. procedu re at such 

meeting, such declaration shall be deemed to be a true and 

correct statement of the voting, and the meetin~l shall in oil 

respects be deemed to have been properly and valid ly 

constituted and conducted, and an entry in the minutes to the 

effect that any motion has been carried or lost, with or without a 

record of the number of votes record ed in favour of or agains t 

such motion, shall be conclusive evidence of the vote so recorded 

~ 

~ 



30 ... 
• 

if such entry conforms with the declaration made by the 

chairperson of the mee ting as to the re sult of any voting at the 

meeting. The chairperson of the meeting shall be obliged to 

announce the result of any voting either ot the meeting or as soo n 

as re asona b ly p oss ible th ereof . 

29. SPECIAL RI:SOLUTION 

29.1 A resolution by the Association shall be o specia l resolution if ot o 

general meeting of which not less than 21 clear days' notice has 

been given specifying the intention to propose the resolution as a 

special resolution, the terms and effec t of the resolution and the 

reasons for it and ot which members holding in aggregate not less 

than one-fifth of the total votes of all the members entitled to vote 

thereat. are present in person or by proxy, the resolution has been 

passed by not less than 75% of the total votes i·o which the 

members present in person or by proxy are entitled. 

29.2 If less than 20% of the total votes of oil the members entitled to 

a t te_l}d the meeting and to vote thereat are present or 

represented at a meeting called for the purpose of passing a 

special resolution, the meeting shall stand adjourned for 30 

minutes . 

29.3 Af ter the expiry of the said 30 minute period, the members wh o 

are present in person or by proxy and are entitled to vote moy 

deal with the business for which the original meeting was 

convened and a resolution passed by not less than 75% of th e 

total votes of all the members present or represented at such 

meeting shall be deemed to be a special resolution even if less 

than 20% of the total votes ore represe nted after the expiry of the 

soid 30 minute period. 

30. OTHER PROFESSIONAL OFFICERS 

Save as specifically provided otherwise in this constitution, the trustee 

committee shall at all times have the rights to engage on behalf of the 

Association , the services of accountants, auditors, attorneys, advocates, 

architects , engineers, any other professional person or firm and/or a ny 

other employee/s whatsoever, for any reasons thought necessary by the 

trustee committee and on such terms as the trustee committee shall 

decide, subject to any of the provisions of this constitution, provided that 

any expenditure incurred in respect of the above, shall not exceed 5% of 

the total annual levy for the year in question unless authorised by a special 

resolution. 
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31. ACCOUNTS 

32. 

31.1 The Association in general meeting or the trustee committee, may 

from time to time make reasonable conditions and regulations as 

to the t ime and manner of the inspection by the members of the 

accounts and books of the Association , or any of th em, and 

subject to such conditions and regulations, the accounts and 

books of the Association shall be open to the inspection o f 

members at all reasonab le times during normal business hours. 

31 .2 At each annual general meeting the trustee committee shall loy 

before the Association a proper income and expenditure account 

for the immediately preceding financial year of the Association, o r 

in the case of the first account, for the period since the 

incorporation of the Association, together with a proper balance 

sheet made up as at the last financial year end of the Association. 

Every such balance sheet shall be accompanied by proper and 

extensive reports of the trustee committee and the audito rs if 

appointed, and there shall be attached to the notice sent to 

members convening each annual genera l meeting, os set forth in 
··. 

clause 23.1 above, copies of such accounts, balance sheet and 

reports and of any other documents required by law to 

accompany the same. 

3 i .3 Should the trustees or the majority of the members so require , the 

accounts of the Association shall be examined and the 

correctness of the income and expenditure account and balance 

sheets ascertained by the auditors at least once a year. 

SERVICE OF NOTICES 

32.1 A notice shall be in writing and shall be gi ven or served by the 

Association upon any member, either personally or b y post in a 

prepaid registered letter , properly addressed to the member ot 

the address of the erf owned by such member. 

32.2 No member shall be entitled to have a notice served on him or h~~r 

at any address not within the Republic of South Africa, but any 

member may require the Association , by notice , to record an 

address within the Republic of South Africa which shall be 

deemed to be his address for the purpose of the service of 

notices. 

32.3 Any notice 

time when 

by post shall be deemed to have been served at the ~ 
the letter containing the same was posted, and in ~ . 

~ 



32 

• 

proving the giving of the notice by post, shall be sufficient to 

prove that the letter containing the notice was properly 

addressed and posted. 

32.4 The occidental omission to give notice of a meeting to, or the 

non-receipt of notice of a meeting by, any person entitled to 

receive notice shall not invalidate the proceedings of that 

meeting. 

33 . INDEMNITY 

33.1 All trustee members shall be indemnified out of the funds of the 

Association against any liabilities bona fide incurred by them in 

their respective said capacities and in the case of a trustee 

member, in his capacity as chairpe rs on or vice-chairperso n , 

whether defending any proceedings, civil, criminal ot· otherwise, in 

which relief is granted to any such person/s by t he court. 

33.2 Every trustee member, every servant, agent and employee of the 

Association, shall be indemnified by the Association against (and 

it shall be the duty of the trustee committee out of the funds of 

the Association to pay) all costs, losses and expenses (including 

travelling expenses) which such person or persons may incur or 

become liable for by reason of any contract en tered into, or any 

act or deed done, by such person or persons in the discharge of 

any of his/their respective duties, including in the case of a trustee 

member, his duties as chairperson or vice-chairperson. Without 

prejudice to the generality of the above, the Association shall 

specifically indemnify every such person aga inst all losses of 

whatsoever nature incurred arising out of any bona fide act, deed 

or letter done or written by him jointly or severa lly in connection 

with the discharge of his duties, provideGJ that any such oct, deed 

or letter has been done or written in good faith. 

33.3 A trustee member shall not be liable for the acts, receipts, 

neglects or defaults of the auditors or of any of the other trustee 

members, whether in their capacities as t rustee members or as 

chairperson or vice-chairperson, or for any loss or expense 

sustained or incurred by the Assoc iation th rough the insufficienc y 

or deficiency of title to any property acquired by the trustee 

committee for or on behalf of the Association, or for the 

insufficiency or deficiency of any security in o r upon which any of 

the monies of the Association shall be invested, or for any loss or 

damage arising from the insolvency or tortuous act of any person 

with whom any monies, securities or effects shall be deposited, or 



for any loss or damage occasioned by ·any error of judgment or 

oversight on his part, or for any other loss, damage or misfortune 

whatever which shall happen in the execution of any of the duties 

of his office/s or in relation thereto, unless the same shall happen 

th rough lack of bona fides or breach of duty or breach of trust. 

33.4 No member shall have any claim of any nature whatsoever 

against the Association for any loss, damage or injury which such 

member may directly or indirec t ly suffer (even if such loss, 

domage or injury is caused through ·~he negligence of the 

Association, the trustees, or any of the Associations employees or 

appointees) by reason of any latent or patent defects on the 

development (including the common areas), or fire on the 

development, or theft from the development, or by reason of any 

building, improvement or other structure within the development 

being in a defective condition or state of disrepair or any 

porticular repair not being effected by the Association timeously 

or at all, by any person whatsoever, or for ony purpose 

whatsoever, or arising from any other cause whatsoever, and 

eoch member is advised. to take the necessary steps to insure his 

or her interest. 

34. ARBITRATION 

34.1 Any dispute, question or difference arising at any time between 

member or between members and trustees out of or in regard to: 

34.1.1 

34.1.2 

34.1.3 

any matters arising out of this constitution; or 

the rights and duties of any of the parties mentioned in 

this constitution; or 

the interpretation of this constitution, 

shall be submitted to and decided by arbitration on notice given 

by any party to the other parties who are interested in the matter 

in question. 

34.2 Arbitration shall be held in Cape Town informally and otherwise 

34.3 

• upon the provisions of the Arbitration Act No 42 of 1965 ( os 

amended or replaced from time to time) it being intended that if 

possible it shall be held and concluded within 21 business days 

af1er it has been demanded. 

Save as otherwise specifically provided herein, the Arbitrator shell! 

be, if the question in dispute is: 

S'1 
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34.3.1 

34 .3.2 

34.3.3 

34 

primarily an accounting matter - an independent 

accountant; 

primarily a legal matter - a practicing counsel or 

attorney of not less than 10 years standing; 

any other matter - an independent and suitably 

qualified person appointed by the auditors; 

as may be agreed upon between the parties to the dispute. 

34.4 If agreement cannot be reached on whether the question in 

dispute falls under clauses 34.3.1, 34.3.2 or 34.3.3 or upon a 

particular arbitrator in terms of clause 34.3.3 above. within 3 

business days after the arbitration has been demanded, then: 

34.4 .1 

34 .4.2 

the President for the time being of the Law Society of 

the Cape . of Good Hope or its successor/s sha ll 

determine whether the question in dispu t e falls under 

clauses 34.3.1, 34.3.2 or 34 .3.3 above; or 

the President for the time being of the Low Society of 

the Cape of Good Hope shall nominate the arbitrator in 

terms of clause 34.3.1 within 7 business days after t he 

parties have failed to agree so that the arbi tration con 

be held and concluded as soon as possible within the 21 

business days referred to in clause 34.2 above. 

34.5 The arbitrator shall make his award within 7 days after completion 

of the arbitration and shall in giving his award, have regard to the 

principles laid down in terms of this constitution. The arbitrator 

may determine that the cost of the arbitration may be paid eit her 

by one or other of the dis_puting parties or by the Association as he 

in his sole discretion may deem fit. 

34.6 The decision of the arbitrator shall be final and binding and may 

be made an order of the Cape Provincial Division of the High 

Court of South Africa or its successor/s upon the application of 

any party to the arbitration. 

34.7 Notwithstanding anything to the contrary contained in clauses 

34.1 to 34.7 (both inclusive), the trustees shall be entitled to 

institute legal proceedings on behalf of the Association by way of 

application, action or otherwise in any Court having jurisdiction 

of restraining or interdicting breaches 

these provisions. 

• ,- 1 
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35. AMENDMENTS TO CONSTITUTION 

This constitution, or any part thereof, shall not be repealed or amended, 

and no new rules shall be made. save by a specia l resolution adopted at 

an annual general meeting or a general meeting of the members and 

subject further to the prior written consent of the Council being obtained 

for the amendment of this clause 35 and clauses 1, 2, 3, 4, 6, 7, 8, 9, 11, 37 

and 38 of this constitution and subject further to the prior written consent 

of the developer during the development period being obtained for the 

amendment of this clause and clauses 37 and 38 of this constitution. 

36. EFFECTIVE DATE 

This constitution shall come into force when the first erf or sectional tit!e 

unit within the development (or any part thereof) is registered in the deeds 

office. 

37. STATUS OF DEVELOPER 

During the development period, the followi·ri.g provisions shall apply in 

addition to the provisions of and notwithstanding anything to the contrary 

contained in this constitution: 

37.1 the developer shall be entitled: 

37.1.1 

37.1.2 

37.1.3 

37 .1.4 

37 . 1.5 

to nominate and appoint the chairperson of the trustee 

committee; 

to a number of votes equal to the total number of the 

votes of all members in terms of clause 28 .1 plus 1 vote; 

to impose any rules relating to the management of the 

development from time to time, as the developer moy 

deem fit, and to amend, amplify, substitute and/or add 

to any such rules; 

to make all such amendments to the design guidelines 

as the developer may in its sole discretion deem fit; 

to require that the trustee committee enforces the righ ts 

granted to it in terms of this constitution against any 

member who in the opinion of the developer is not 

complying with his obligations as a member by giving 

such member written notice in which his failure to 

comply with the particular provisio~on 



37.1.6 

37.1.7 

36 
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is ·detailed and calling upon such member to remedy 

such failure within a prescribed period of not more than 

30 days, failing which, the developer shall be entitled at 

the sole cost of that member to do all such things as 

may be required to maintain such build ing and other 

improvements on its erf ; 

to erect such signage, flagpoles, messages and/or other 

forms of notices or advertising on the development 

including the common areas , the private rood area 

and/or the exterior walls (if any) of the development, 

subject to the regulations and by-laws of the Council 

appertaining to signage from time to time; 

to change the name of the Association from time to 

time to any name which the developer may deem fit; 

37 .2 neither the trustee committee nor any member of the Associat ion 

shall prevent or hinder in any way the developer from: 

37.2.1 gaining access to and egress from- ·the development; 

37 .2.2 continuing any building operations at the development; 

provided that, after the termination of the development period, 

the provisions of this clause 37 shall not be interpreted as allowing 

the developer access onto any of the erven already transferred t o 

a member unless 48 hours prior written notice has been given t o 

the member concerned. The developer shall make good ony 

subsequent damage to plants, property or improvements thereon 

to the satisfaction of the member. No member shall be entitled to 

refuse the developer access ;f the required notice has been 

given; 

37.3 upon expiry of the development period, the rights of the 

developer in terms of the provisions of this clouse 37 shall 

immediately terminate ipso facto and no longer be of any force 

and effect. 

38. INCORPORATION OF FURTHE-R PHASES 

The developer has a continuing and permanent interest to ensure that 

certain bosic provisions ore entrenched in perpetuity to ensure the success 

of the development. Accordingly, none of the following provisions may be 

1 5 ~) 



37 

deleted or varied in any way in terms of clause 35 above. without the prior 

written consent of the developer: 

38.1 the developer has the right at any time and from time to time to 

extend or alter the area or composition of the development by 

requiring the Association to incorporate into the development any 

additional areas from t ime to t ime as further phases of the 

development which the developer shaH be entitled to develop as 

it may deem fit; 

38.2 should any further property be incorporated into the 

development. the developer shall be entitled to require that the 

first and all subsequent owners of erven therein become owners of 

the Association in respect of those parts from suc h date as the 

developer may determine, and on the same terms and conditions 

as are applicable to the other members of the Association. The 

members shall be bound by any such requirement of the 

developer. 

ooOOoo 
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ANNEXURI: D 

Draft'Constitution of the Fernkloof Estate Precinct Property Owners Association 

[to be annexed] 



CONST I TUTION 

FERNKLOOF ESTATE PRECINCT NO __ 

PROPERTY OWNERS ASSOCIATION 

a body corporate established 

in terms of section 29 of the Land Use 

Planning Ordinance (Ord 15 of 1985) 

... 1 56 
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1. ESTABLISHMENT IN TERMS OF STATUTE 

2. 

The Property Owners Association referred to on the cover page of this 

cons t itu tio n is constituted as a body corporate in te rms of section 29 of the 

Land Use Planning Ordinance (Ord 15 of 1985) (as omended) in 

accordance with the conditions imposed by the Overstrand Municipal ity 

when approving in terms of sections 25( 1) and 42 of the said ordinance of 

the subdivision of the land which comprises the precinct referred to on the 

cover page of this constitution ("the land") and shall com~ into existence 

simultaneously with the registration in the deeds office of the first of the 

erven in the development . 

INTERPRETATION 

In this constitution: 

2.1 the following words shall, unless the context otherwise requires, 

have the meanings hereinafter assigned to them: 

2.1.1 "Association" means the Property Owners Association 

referred to on the cover page of this constitution ; 

2.1.2 "auditors" mean the auditors of the Association; 

2.1.3 "business day" means a weekday other them Saturdays, 

Sundays and public holidays; 

2.1.4 "chairperson" means the chairperson of the trustee ... comrrH 1 iee ; 

2. ·1.5 "common areas " mean the following : 

2.1.5.1 

2.1.5.2 

2.1.5.3 

all the private roads within the development ; 

and 

all the private open spaces within the 

development; 

any other area/s which the board of trustees 

may designate as common areas f rom time 1·o 

time; 

15? 
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and includes all common areas designated as such in 

any further phase/s of the development; 

2.1.6 "Council" means the Overstrand Municipality or its 

successor/sin title; 

2.1.7 "contractors agreement" means the agreement to be 

entered into between the Association and any 

constructor appointed to construct an improvement on 

an erf substantially in accordance with the specimen 

contractors agreement, which is available for inspection 

at the offices of the developer; 

2.1.8 "design guidelines" means the design 9uidelines to 

control all aspects of design and landscaping of any 

development within the Fernkloof Estate development, 

as amended fro m time to time in terms of the 

constitution of the Fernkloof Estate Master POA or os 

required by the Council or the development facilitator, 

a copy of the current draft which is ovailable for 

inspection at the offices of the developer; 

2. 1.9 "developer" means Overstrand Municipality which moy 

be represented by the appointed development 

facilitator, Rabcav Joint Venture , a joint venture 

between Cavcor (Proprietary) Limited (Registration No 

1994/0067 641 07) and Rabie Property Projects 

(Proprietary) Limited (Registration No 1990/00 1920/07). 

and includes its successor/s in title or assign/s m 

developer of the land; 

2.1.10 

2.1.11 

2.1 .12 

"developer trustee" means a trustee appointed by the 

developer; 

"development" means the proposed residentiol 

development established or to be established on the 

land, and includes all such additional area/s as may be 

incorporated as further phases into the development in 

terms of clause 41 .1 below; 

"development period" means the period from the 

incorporation of the Association until all single 

residential erven, sectional title units and/or occupation 

rights (as the case may be) in the development have 

been sold, transferred and/or ceded (as the case may 

be) by the developer, including all su~d 



2. 1.13 

2. 1.14 

2.1. 15 
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2.1.17 

2.1 .18 

2.1.19 

2.1.20 

2. 1.21 

2.1.22 

2 .1 .23 

2.1.24 

4 
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rights in respect of all such additional areo/s as may b e 

incorporated as further phases into the development in 

terms of clause 41 .l below; 

"erven" mean the e rven in the development. and "erf " 

means any one of them; 

"estate rules" mean the rules imposed by the developer 

or the trustees from time to time reloting to the 

management of the development; 

"Fernkloof Esta t e development " means the property 

development or developments on the land known os 

"Fernkioof Esta t e" situate at the Hermanus goif course ; 

"in writing" means written. printed or lithographed or 

partly one and partly another, and other modes of 

representing or producing words in a visible form; 

"land" means all the land forming port of the precinct 

referred to on the cover page of this consti t ution; 

"member" means a member of the Association and 

includes the developer in its capacity os such during the 

development period; 

"member trustee" means a trustee appo inted b y the 

members; 

"month" means a calendar month ; 

" occupation right" means a right of occupation in 

respect of any dwelling in the development which is 

registered in the d ' . s office as a registered life right in 
<~ · ; 

terms of a reti re:m:~nt scheme o r registered leasehold 

right; ' 

"office" means e registered office of the Association; 

" precinct developments" mean the dev elopme nts 

established or to be established on the precincts.2 to 9 

on the total land comprising the Fernkloo f Estate. and 

"precinct development" means any one of them; 

" prime rote" means a rote of interest per annum which is 

equal to the published minimum lending rote of interes t 

per annum charged by ABSA Bank. compounded 



2.1.25 

2.1.26 

2.1.27 

2. 1.28 

2."1.29 

2.1.30 

5 ... 
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monthly in arrears on the unsecured overdrawn current 

accounts of its most favoured corporate clients in the 

private sector from time to time. (In the case of a 

dispute as to the rate so payable, the rate shall be 

certified by any manager or assistant manager of any 

branch of the said bank, whose certificate shall be fina l 

and binding on the parties); 

"single residential erf" means dn erf in the development 

on which only one dwelling house is lawfully permitted; 

"special resolution" means a resolution passed at a 

special general meeting in accordance with the 

provisions of clause 32 below; 

"trustee committee" means the board of trustees of the 

Association; 

"trustee" means one of the trustee committee; 

"vice-chairperson" means the vice-chairperson of the 

trustee committee; 

"year" means a calendar year; 

2.2 unless the context . otherwise requires, any words importing the 

singular shall in~lude the plural, and vice versa and words 

importing any one gender only shall include the other two 

genders; 

2.3 the headings to the respective clauses are for reference purposes 

only and shall not be taken into account in the interpretation of 

these clauses; 

2.4 where consent or approval of the association is required for any 

act by a member, such consent or approval shall be in writing and 

duly signed by the Association, and shall be given prior to the 

member taking action; 

2.5 reference to "this constitution" means this constitution and oil 

rules, regulations and by-laws of the Association from time to time · 

enforced. 

1 6 0 
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3. PURPOSE DESCRIBING MAIN BUSINESS 

The main business of the Association is to carry on the promotion. 

advancement and protection of the interests of the members of the 

Association from time to time and the maintenance and control of the 

common areas. 

4. MAIN OBHCT 

The main object of the Association is: 

4.1 the control and maintenance over: 

4.1 . 1 all buildings and/or structures wi thin the development , 

but excluding all buildings and structures within the 

development. in respect of which maintenance t he 

Fern kloof Master POA is responsible; 

4.1.2 all private open spaces and private roads , 

4.1 .3 all services . common landscaping. irrigation and 

amenities on the common areas; 

4.1 .4 all other common areas designated as such by the 

trustee committee from time to time; 

4.2 the control over the compliance and enforcement of the design 

guidelines; 

4.3 the promotion. advancement and protection of the commuYJal 

and group interests of the members generally , including security; 

4.4 to take title to the common oreos simultaneously with the first 

separate registration of an erf; 

4.5 to enter into services agreements with the local authority or any 

other authority or supplier of services in regard to the supply of 

services in the development. including refuse removal and 

security services. 

5. FINANCIAL YEAR END 

The financial year end of the Associa.tion is 30 June of each year or such 

other date as the trustees may decide from time to time. 



7 

1 6 2 
,. -Fe 

6. MEMBERSHIP OF THE ASSOCIATION 

6.1 Membership of the Association shall be compulsory for every 

registered owner of a single residential erf or occupation right. 

6.2 Such membership shall commence simultaneously wi t h registration 

of such single residential erf or occupation right (as "the case may 

be) into the name of the transferee in the deeds office. 

6.3 Membership of the Association shall be limited to: 

6.3.1 the registered owners of a single residentia l erf or on 

occupation right provided that: 

6.3.2 

6.3.1.1 

6.3.1.2 

a person who is entitled to obtain a certificate 

of registered title to any single residential erf or 

occupation right shall be deemed to be the 

registered owner thereof; 

where any such owner is more than one person, 

all the registered owners of a single residential 

erf or occupation right shall be deemed join1·1y 

and severally to be one member of the 

Association and nominate one owner to 

represent them and vote at meetings of the 

Association ; 

the developer in its capacity as such during the 

development period. 

6.4 When a member ceases to be the registered owner of a single 

residential erf or an occupation right, he or she sholi ipso fac to 

cease to be a member of the Association. 

6.5 A member shall not be entitled to: · 

6.5.1 sell or transfer a single residential erf or occupation 

right, unless it is a condition of the sale ond transfer that: 

6.5.1.1 

6.5.1.2 

the transferee becomes a member of t he 

Association; 

the registration of transfer or cession (as the 

case may be) of such single resident ial erf or 

occupation right into the name of thot \. 
I 
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transferee shall ipso facto constitute the 

transferee as a member of the Association; 

such member first obtains the written consent of 

the Association which consent shall be given 

provided that the purchaser, transferee or 

cessionary (as the case may be) of such sin9le 

residential erf or occupation right (as the case 

may be) agrees in writing to abide by the 

provisions of the constitution of the Association 

including all rules made by the trustees and/or 

the developer in terms of this qmstitution, and 

provided further that such member has paid oil 

levies and any other amounts owing by him to 

the Association as a t the date of transfer or 

cession (as the case may be) of such single 

residential erf or occupation right (as the case 

may be) including all amounts payable in terms 

of clauses 7.6 and 7 .7; and that such member 

has complied with all such member's obl igations 

in terms of the constitution. 

6.5.2 without the prior written approval of the trustees and 

without signature of the contractors agreement hav ing 

regard to the design guidelines: 

6.5 .2.1 

6.5.2.2 

erect any new buildings and/or structures of any 

nature whatsoever on any erf in the 

development; 

make any changes or alterations to existing 

buildings and/or structures on any erf in the 

development , including changes to the external 

colour scheme. 

6.6 The approval of the trustees as contemplated in clause 6.5.2 shoJI 

only be given: 

6.6.1 after detailed plans of the proposed work have been 

submitted to the trustees. the architectural review 

committee or any other competent person (s) m 

nominated by the trustees from time to time (who moy 

be on architect or architects registered with the Sou th 

African Council of Architects or the Institute of Sou th 

African Architects); and 
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6.6.2 the trustees or their nominee/s are satisfied that the 

proposed work is in accordance with the design 

guidelines for the purposes of which the trustees, the 

architectural review committee o r such other nominee/s 

shall be the sol e arb iter an d their decision shall be final 

and binding on the member, subject to the right of such 

member to refer their decision to arbitration -i n terms of 

clause 37 below; and 

6.6.3 the member has made paymen t of any costs which may 

be incurred in obtaining this approval, inc luding the 

costs of the trustees or their nominee/s; 

6.6.4 the member has paid to the trustees a deposit in such 

amount as the trustees may from t ime to time determine 

in their sole discretion, as security for any damage to 

any of the common areas which amount shall be held in 

trust by the trustees subject to the provisions of ciause 9 

below; 

provided the aforegoing shall not be interpreted c1s detracting 

from the sole and fino! responsibility of the Council to approve or 

reject building plans. 

6.7 A member shall not without the prior written approval of the 

trustees be entitled to: 

6.7. l consolidate 2 or more erven into l erf; a member shall 

remain !iab!e for the payment of levies in respect of 

each of the erven which form part of the consolidated 

erf; 

6.7.2 subdivide an erf into 2 or more portions; a member shall 

be liable for the payment of levies in respect of each 

new erf which shall come into existence os a result of 

the subdivision of the erf. 

6.8 The registered owner of a single residential erf. a sectional title 

unit or an occupation right may not resign as a member of the 

Association and shall remain a member for as long as such owner 

is the registered owner thereof. 

6.9 The trustee committee may, by regulation, provide for the issue of 

a membership certificate. which certificate shall be in such form 

as may be prescribed by the trustee committee. 

164 
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6.10 The rights and obligations of a member shall not be transferable 

a nd every member shall: 

6.11 

6.1 0.1 

6.1 0 .2 

to the best of such member's ability further the objects 

and interests of the Association; and 

observe all by-laws and regulations made by the 

Association or the trustee commit tee; 

provided that nothing contained in thi s constitution shall prevent 

a member from ceding such member's rights in terms of th is 

constitution as security to the mortgagee of the sin~Jie residential 

erf, sectional title unit or occupation right of such member, as the 

case may be. 

The developer or its nominee/s shall be entitled on behalf of t he 

Association to sign all such documents as may be necessary in 

order to enable the developer to give transfer of erven sold by the 

developer to the purchaser thereof. 

6.12 No member ceasing to be a member of the Association for any 

reason shall, (nor shall any such member's executor, curators, 

trustees or liquidators) have any claim upon or interest in the funds 

or other property of the Association, but this clause shall be 

without prejudice to the rights of the Association to claim from 

such member or his estate any arrears of subscriptions or other 

sums due from him to the Association at the time of his so ceasing 

to be a member. 

LEVIES PAYABLE BY THE MEMBERS 

7.1 The trustee committee shall from time to time, impose levies upon 

the members for the purpose of meeting all the expenses which 

the Association has incurred, or to which the trustee committee 

reasonably anticipates the Association will be pu t to by way o f: 

7.1.1 maintenance, repair, improvement and keeping in order 

and condition of the common areas, including 

landscaping, sewerage treatment and township 

services; and/or 

7.1 .2 payment of all rates, refuse collectio n and other 

charges ·payable by the Association in respect of the 

common areas and/or for the services rendered to it ; 
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7.1 .3 payment of all expenses necessary or reasonably 

incurred in connection with the management of the 

Association , the common areas and the Associat io n' s 

affairs. 

In calculating levies , t he trustee committee shal l take into 

account. income, if any, earned by the Association. 

7.2 The trustee committee shall estimate the amount which shall be 

required by the Association to meet the expenses during each 

year, together with such estimated deficiency (if any) as shall 

result from the preceding year, and shal l impose a levy upon the 

members equal as nearly as is reasonably practical to such 

estimated amount. The trustee com mittee may include in such 

levies an amount to be held in reserve to meet anticipated future 

expenditure not of an annual nature. Every such levy shal l be 

made payable by equal monthly installments due in advance on 

the first day of each and every succeeding month of such year. 

7.3 The trustee committee may from time to time impose special 

levies upon the members in respect o f all such expenses as are 

mentioned in clause 7.1 [which are not included in any estimate 

made in terms of clause 7 .2), and such levies may be made in the 

sum or by such installments and at such time or times as the 

trustee committee shall think fit. 

7.4 Any amount due by a member by way of a ievy shall be a debt 

due by such member to the Association. The obligation of a 

member to pay a levy shall cease upon such member ceasing to 

be a member of the Association. without prejudice to the 

Association ' s right to recover arrear levies . No levies paid by a 

member shall under any circumstances be repayable by the 

Association upon his or her ceasing to be a member. A member ' s 

successor in title to a single residentia l erf. sectional title un it or 

occupation right [as the case may be) shall be liable as from the 

first day of the month following the date upon which he or she 

becomes a member pursuant to the transfer thereof. t o pay the 

levy attributable thereto. 

7.5 The monthly levy payable by the members on the first day of any 

month in terms of clause 7.2 above sha ll be payable and 

apportioned at the first day of any mon th shall pay the same levy . 

7.6 Upon any member ("the selling member") selling his or her erf or 

occupational right (as the case may be), the selling member shall 

poy to the Association on amount equal to 0.25% of the purchase 

~ 
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price (exclusive of VAT, if any) at which the selling member so ld 

his or her erf or occupational right (as the case may be), or such 

other portion of the purchase price as may be resolved by the 

members from time to time by special resolution. 

7.7 The amount payable by the selling member in terms of c lause 7.6 

shall become due and payable upon registration of transfer or 

cession (as the case may be) of the selling member's erf or 

occupational right into the name of the transferee concerned. 

7.8 A member shall make payment of the monthly levies by virtue o f a 

debit order drawn on the member's banker. 

7.9 The developer shall not be liable for the payment of levies in 

respect of any unsold erven on the land or in respect of any 

unsold erven arising from the subdivision of the properties referred 

to in clause 41 .1 below. 

7.10 The trustee committee shall at all times ensure that the 

maintenance and control of the common areas and the 

expenditure incurred in respect thereof is carried out in a manner 

which is fair and equitable to all the members of the Association. 

7.11 No member shall be entitled to any of the privileges of 

membership including voting at any meeting unless and until he 

shall have paid every subscription and other sum (if any) which 

shall be due and payable to the i\ssociation in respect of his 

membership thereof. 

8. DESIGN GUIDELINES 

8.1 All buildings and other structures within the development be 

subject to and comply with the provisions of the Fern kloof Es tate 

design guidelines. 

8.2 Subject to the restrictions imposed or directions given at a general 

meeting of the Fernkloof Estate Master POA and subject to the 

prior written approval by the Council, the trustee committee of 

the Fernkloof Master POA may from time to time amend, amplify, 

substitute or add to the provisions of the Fernkloof Estate desi~:Jn 

guidelines . Any such amendment, amplification, substitution or 

addition shall be subject to a resolution passed by the trustees 

holding not less than 7 5% of the total voting rights of the trustees 

of the Fernkloof Master POA. 

167 
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8.3 In the event of any of the provisions of the design guidelines bei ng 

amended, amplified, substituted or added to, and such 

amendment, amplification, substitution or addition, in the opinion 

of the trustee committee, materially affects any further 

development within the development (or any part thereof), th e 

trustee committee of the Fernkloof Estate Master POA shall give 

written notice of such amendment, amplification, substitution or 

addition to, inter alia, the Association. Upon receipt of such 

written notification, the Association shall by written notice info1·m 

the members of such amendment, amplification, substitution o r 

addition. 

9. DEPOSIT FOR DAMAGE 

9.1 

9.2 

Eoch member shall, when submitting to the trustees of the 

Fernkloof Estate Master POA for approval the detailed plans for 

the construction of any building and/or improvements, or 

alterations or additions to existing improvements in the 

development in terms of clause 6.6.1 above, pay to the trustees a 

deposit in an amount to be determined from time to time by the 

trustees which amount shall be retained by the trustees in t rust 

until completion by the member and/or its contractors of such 

work, the interest on which deposit shall accrue to the 

association. 

Upon completion of all such building and other octivities, the 

trustees of the Fernkloof Estate Master POA shall if they are 

satisfied that no damage has been effected by the member or 

any of its contractors to the common areas and/or londscaped 

areas within the development and that the work has been 

constructed in acco rdance with duly approved plans, release the 

building deposit to the member, excluding any interest thereon 

which will accrue to the Fernkloof Estate Master POA less any fines 

or penalties payable in terms of the contractors agreement. 

9.3 In the event of any landscaped area and/or the common areas 

hoving damage due to such work, the member shall within 15 

doys of having been requested to do so in writing by the trustees, 

rectify the damage to the satisfaction of the trustees, failing 

which, the trustees shall be entitled to appoint an independent 

contractor or contractors to repair the damage one! the amount 

poid to the trustees as a building deposit shall be utilised to poy 

all costs of such repair. If the amount paid to the trustees of the 
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Fernkloof Estate Master POA as a buildi ng deposit is not sufficient 

to cover the cost of such repairs, the trustees shall be entitled to 

recove r the shortfall from the member. 

10. ERECTION OF DWELLING 

10.1 Any member who fails to complete the dwelling as per the 

approved plans on such member's erf: 

1 0.1. 1 

1 0.1.2 

within 3 years after the date of registration of the first 

transfer of such erf from the Council to the first 

transferee; and/or 

within 1 year after the commencement of the works in 

respect of or incidental to the erection of the dwelling:: 

such member shall pay in respect of each month of delay of 

completion of the dwelling, a monthly penalty levy to the 

Association in an amount of the current monthly levy multiplied by 

4. 

10.2 The penalty levy shall be paid in addition to the levy payable by 

the member in terms of clause 7, and in the event of a dispute 

arising as to whether a dwelling is completed for purposes of the 

provisions of this clause, the chairperson shall determine such 

dispute and his or her decision shall be final and binding. 

10.3 The trustees shall be entitled to: 

1 0.3.1 

1 0.3.2 

1 0.3.3 

perform such acts as are necessary to accomplish the 

purposes expressed or implied herein, which acts sholl 

include, inter alia, the examination and endorsement of 

the relevant building pions as are necessary for any 

construction, renovation and/or alterations within the 

scheme; 

appoint such advisors as are necessary to scrutinize the 

relevant plans referred to herein; 

impose a scrutiny fee on members for the services as 

mentioned herein. 



15 

. -
10.4 The provisions of this clause shall not be applicabie in relation to 

any of the works to be undertaken by the developer prior to the 

completion of the scheme . 

11 . DEALING WITH THE COMMON AREAS 

12. 

Neither the whole nor any portion of the common areas shall be: 

11.1 sold, let, alienated , otherwise d isposed of, subdivided or 

transferred; or 

11.2 

11.3 

mortgaged; or 

subjected to any rights, whether registered in a deeds registry or 

not, of use, occupation or servitude, (save those enjoyed by t he 

members in terms hereof and any servitudes in fovour of the 

Council as required in terms of any condition of subdivision) ; 

without the specific prior written consent of the Council and the sanction 

of a speciol resolution of the Association (and no member shall be entitled 

to unreasonably vote against any such special reso lution which may be 

proposed) ; or 

11 .4 built upon, improved or enhanced in value by the construction of 

buildings , erections , faci li ties or amenities , without the sanction of 

a special resolution of the Association, save and e xcept for the 

construction of the gatehouse , any storeroom/s, and/or any 

construction relating to the electrical substation or transformer, 

the construction of the private road and the landscaping of the 

pri vate open spaces . 

RESPONSIBILITY FOR THE COMMON AREAS 

12. 1 The Association shall ta ke title to the common areas in each 

phase simultaneously with the first separate registration of an erf 

in such phase. 

12.2 The Association acknowledges that the Council shall not be 

responsible for, and the Association shall be solely responsible for 

the care, repair , maintenance , cleaning , upkeep, improvement 

and property control of the common areas, all services therein 

and any structure or thing erected on or contained therein, 

including the private road and parking thereon . 

1 7 J 
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13. VERGES AND CARRIAGE CROSSINGS 

14. 

The registered owner/s of each erf shall at such owner's cost contract and 

maintain: 

13. 1 the carriage crossing between his or her erf and the ro ad ; 

13.2 the landscaping, grass, plants and flowers on the verge between 

such owner's erf and the road and/or any other adjacent 

common area/s; 

and shall at all times keep the carriage crossing and the verge in a clecm, 

neot and tidy condition. 

ENCROACHMENTS 

14.1 !t is recorded that the erven which are situated on the ou :r er 

perimeter of the development and on the outer perimeter of any 

further development /s which might take place on the properties ··. 

referred to in clause 41 .1 shall be subject to ·the followi ng 

encroachments in favour of the Association: 

14.1. i 

14.1.2 

the erection of outer perimeter walls/fences within t he 

boundary of the erven; 

the installation of security communication ducts on t he 

outer perimeter walls/fences and the installation of 

manholes . 

14 .2 The Association shall have the right of access 1o the erven 

referred to in clause 14.1 for the purpose of the installa t ion, 

upkeep, repair and maintenance of the encroachments referred 

to in clause 14.1. 1 and 14. 1.2 above . 

15. ESTATE RULES 

15. 1 The trustees and/or the developer may from time to time, but shall 

not be obliged to do so, make rules relating to the managemen t 

of the development, all of which rules shall be binding on the 

members. 
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15.2 The trustees ore empowered to amend. amplify, substitute or 

repeal any such rule [inter alia the rules relating to the design 

guidelines and the contractors agreement) with the approval of 

not less than three fourths of the trustees. In the absence of such 

approval. any trustee shall be entitled to call a gene-ral meeting 

where the proposed change to such rules sha ll be voted upon in 

terms of clause 31 below. 

16. SIGNAGE 

No member other than the developer shall be entitled at any time(s) to 

erect any signage, flagpole, message and/or other form of notices or 

advert ising within the development [whether on such member's erf or ot 

any other place): 

16.1 during the development period , without the prior written consent 

of the developer which may withhold its consent for any reason; 

and thereafter 

16.2 without the prior written consent of the Association. 

17 . MANAGING AGENT 

1 7. i The trustees shall .appoint a managing agent from time to time to 

control, manage and administer the common property and to 

exercise such powers and duties as may be entrusted to the 

managing agent. including the power to collect levies and to 

appoint a supervisor. 

1 7.2 The developer shall be entitled to appoint the managing agent 

for the development period or for a period of 3 years after the 

es tablishment of the association. whichever period is the longest. 

which appointment shall be valid and binding on the Association. 

17.3 The Association hereby irrevocably appoints the development 

facilitator in rem suam with power of substi tution to be his or her 

law ful attorney and agent. to appoint on his or her behalf a 

monaging agent for the development. and to sign all such 

documents and do all such other things as may be necessary or 

desirable to give effect to any steps taken by the development 
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facilitator in pursuance of the rights and powers wh ich it may 

have as agent in terms of this clause 17.3 or at common law. 

18. RULES AND CONTRACTS OF THE ASSOCIATION 

18.1 Subject to any restrictions imposed or directions given at a 

general meeting of the Association and subject to the conditions 

imposed by the Council in approving the rezoning and subdivision 

of the land. the trustee committee may (but shall not be obliged 

to) from time to time: 

18.2 

18.1.1 make rules but governing, inter alia: 

18.1.1.1 

18.1.1.2 

18.1.1.3 

18.1.1.4 

the management of the development; 

the member's rights of use. occupation and 

enjoyment of the common areas; 

the external appearance of 

maintenance of the common areas 

buildings or other improvements 

thereon; 

and the 

and the 

erected 

the erection of any buildings and/or structures of 

any nature whatsoever, and the alteration. 

modification and renovation to such buildings 

and/or structures on the common areas; 

18.1.2 enter into agreement(s) with the local authorities 

governing the matters set out in ciause 18.1. 1 and uny 

other incidental matters. 

In the event of a conflict between any rule made in terms of 

clause 18.1. 1 and any the provisions of the constitution of the 

Fernkloof Master POA (including any rules and guidelines ma d e 

hereunder). the provisions of the constitution of the Fernkloof 

Moster POA (including any rules and guidelines made hereunder) 

shall prevail. 

18.3 Each member undertakes to the Association that such member 

wi ll comply with: 

18.3.1 the provisions of this constitution; 

18.3.2 the design guidelines referred to in clause 8 above: \ 

any rules made in terms of clause 18. 1. I abo& t· 
~· 

18 .3.3 

1 73 
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1 B.3.4 

1B.3.5 

1 8.3.6 

any agreement(s) referred to In clause 18.1.2 insofar as 

those agreements may direc t ly or indirectly impose 

obligations on such member; 

the provisions of the constitution of the Fernkloof Master 

POA (including any rules and guidelines made 

hereunder); 

rules made by the Hermanus golf club from time to time 

in respect of the access to the golf course. 

18.4 In the event of any breach by person of the household of. or gues t 

or lessee of a member, such breach shall be deemed to have 

been committed by the member itself, but without prejudice to 

the aforegoing, the trustee comm ittee may take or cause to be 

token such steps against the person actually committing the 

breach, as the trustee committee may in its sole discretion deem 

fi 1·. 

18.5 All officials, employees Ond contractors employed by the 

Association, local authority, any pub lic service company, the 

19. BREACH 

19.1 

developer and/or development facilitator shall. at ali times, have 

reasonable access to the erven and common areas for purposes 

of inspecting and/or maintaining al l services supplying and/or 

traversing any part thereof . 

Should any member: 

19 . 1.1 

19. 1.2 

fail to pay on due date any amount due by t hat 

member in terms of this constitution or any regulation 

mode thereunder and remain in default for more than 7 

days after being notified in writing to do so by the 

trustees; or 

commit any other breach of any of the provisions of th is 

constitution or any regulation made thereunder and foil 

to commence remedying that breach within a period of 

7 days after the receipt of written notice to that effect 

by the trustees and complete the remedying of such 

breach within a reasonable time; 

1 7 4 
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then and in either such event. the trustees shall be entitled on 

behalf of the Association, without prejudice to any other rights or 

remedies which the trustees or the Association or any other 

member may have in law, including the right to claim damages: 

19 .1.3 

19 . 1.4 

19 .1.5 

to institute legal. proceedings on behalf of the 

Association against such member for payment of such 

overdue amount or for performance of that member's 

obligations in terms of this constitution or any regulation 

made thereunder, as the case may be; or 

to suspend all or any services to the erf owned by that 

member; and/or 

in the case of clause 19 .1.2 above, to remedy such 

breach and immediately recover the total cost incurred 

by the trustees or the Association in so doing from such 

member. 

19.2 Should the trustees institute any legal proceedings against any 

member pursuant to a breach by that member of this constitution 

or any regulation made thereunder, then without prejudice to any 

other rights which the trustees or the Association or any o ther 

member may have in law, the trustees shall be entitled to recover 

from such member all iegal costs incurred by the trustees or the 

Association, including attorney/client charges, tracing fees and 

collection commission. 

19.3 Without prejudice to all or any of the rights the trustees or the 

Association granted under this constitution, should any member 

fa il to pay any amount due by that member on due date, then 

such member shall pay interest thereon at the publicly quoted 

prime rate plus 4% calculated from the due date for payment until 

the actual date of payment of such amount. 

20. TRUSTEE COMMITTEE 

20.1 There shall be a board of trustees of the Association which shell! 

consist of not less than 3 and not more than 7 members. 

20.2 Every trustee must be a member of the Association or an 

authorised representative of the member where the member is no t 

a natural person. 

The trustees of the Association shall for the develop·m· ent period \ 

be divided into two classes, namely develo~~nd ~ 

20.3 
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member trustees. Upon expiry of the development period there 

shall on ly be member trus tees. 

20.4 During the development period, the majority of the trustees may 

be appointed by the developer and the remainder of the trustee s 

shall be appointed by the members p rovided that after the 

development period, all trustees shall be appointed by the 

members. 

20.5 Un t il the first trustees of the Association are appointed, the 

developer shall be entit led to carry out all the functions and 

duties of the trustees in terms of this constitution. 

21. REMOVAL AND ROTATION OF TRUSTEE MEMBERS 

21.1 Sove as set forth in clause 20.3 above, each trustee, except fo r 

the developer trustees who shall not be required to rotate on on 

annual basis, shall continue to hold office until the annual general 

meeting next following his said appointment, at which meeting 

each trustee shall be deemed to have retired from office as such, 

and shall be eligible for re-election to the trustee committee at 

such meeting. 

21 .2 A trustee shall be deemed to have vacated his or her office as 

such upon: 

2 i.2.l 

21.2.2 

21.2.3 

21.2 .4 

21.2.5 

21.2.6 

21 .2.7 

his or her estate being sequestrated, whether 

provisionally or finally, or surrendering his or her estate; 

his or her making any arrangement or compromise with 

his or her creditors; 

his or her conviction for any office involving dishonesty; 

his or her becoming of unsound mind or being found 

lunatic; 

his or her resign ing from such office in writing delivered 

to the secretary; 

his or her death; 

his or her being removed from office by a special 

resolution of the members, 

'1 7 :-. ~) 

provided that anything done in the capacity of a trustee in good \ 

faith, by a person who ceases to be o trustee, s%1id unti l ~, 

~ 
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the fact that he or she is no longer a trustee has been recorded in 

the minute book of the trustee committee. 

21.3 Upon any vacancy occurring on the trustee committee prior to 

the next annual general meeting, the vacancy in question shall be 

filled by a person nominated by those remaining for the time 

being of the trustee committee. Whilst developer trustees are in 

office the remaining developer trustees shall nomina te a person to 

fill any such vacancy in their number. 

21.4 The developer may at any time and from time to time remove and 

replace any developer trustee at any time on written notice to the 

remaining trustees. 

22. OFFICE OF TRUSTEES 

22.1 The trustees shall appoint from amongst themselves, a chairperson 

and vice-chairperson. 

22.2 The first chairperson and the first vice-chairperson may be 

appoin.ted by the developer, and such office b~arers shall hold 

their respective offices until the first annual general meeting 

following the date of their appointment. provided that any such 

office shall ipso facto be vacated by the trustee holding such 

office upon his or her ceasing to be a trustee for any reason. 

22.3 Within 14 days of the holding of such annual general meeting, the 

trustee committee shall meet and shall elect from its own number 

the chairperson and vice-chairperson, who shall hold their 

respective offices until the annual general meeting held next after 

their said appointment. provided that the office of the 

chairperson or vice-chairperson shall ipso facto be vacated by 

the trustee holding such office upon his or her ceasing to be a 

trustee for any reason. No one trus tee shall be appointed to more 

than one of the aforesaid offices. In the event of any vacancy 

occurring in any of the aforesaid offices at any time, the trus tee 

committee shall meet to appoint one of their number as a 

replacement in such office. 

22.4 Sove as otherwise pro~ided in this constitution, the chairperson 

shall preside at all meetings of the· trustee committee, and oil 

general meetings of members. and shall perform all duties 

incidental to the office of choirperson ond such other duties as 

177 

may be prescribed by the trustee committee or of members, and ~ 
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meetings, provided however, that any such invitees shall not be 

entitled to vote at any such meetings. 

22.5 The vice-chairperson shall assume the powers and duties of the 

chairperson in the absence of the chairperson, or his inability or 

refusal to act as chairperson, and shall perform such other duties 

as may from time to time be assigned to him by the chairperson or 

the trustee committee. 

22.6 Trustees shall be entitled to be repaid all reasonable and bona 

fide expenses incurred by them respective ly in or about the 

performance of their duties as trustees and/or chairperson, vice­

chairperson, as the case may be, but save as aforesaid, shall not 

be entitled to any other remuneration fees or salary in respect of 

the performance of such duties. 

23. FUNCTIONS AND POWERS OF THE TRUSTEE COMMIHEE 

23.1 Subject to the express provisions of th is constitution, the trustee 

committee shall manage and control the business ond .. affairs of 

the Association, and shall have full powers in the management 

and direction of such business and affairs and, save as may be 

expressly provided in this constitution, may exercise all such 

powers of the Association, and do all such acts on behalf of the 

Association as may be exercised and done by the Association, 

and as are not by this constitution required to be exercised or 

done by the Association in general meeting, subject nevertheless 

to such regulations as may be prescribed by the Association in 

general meeting from time to time, provided that no regulation 

made by the Association in general meeting shall invalidate ony 

prior act of the trustee committee which would have been valid if 

such regulation had f1ot been made . 

23.2 The trustee committee shall have the right to vary, cancel or 

modify any of its decisions and resolutions from time to time. 

23.3 The trustee committee shall have the right to co-opt onto the 

trustee committee any member or members chosen by it. A co­

opted trustee shall enjoy all t~e rights and be subject to all the 

obligations of the trustees . 

23.4 The trustee committee may, should it so decide, investigate any 

suspected or alleged breach by any member or trustee of this 

constitution, in such reasonable manner as it shall decide from 

time to time. 

~ 
173 
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23.5 The trustee committee may make regula t ions and by-laws, not 

inconsistent with this constitution, or any regulations or by-laws 

p rescribed in the Association in general meeting: 

23.5.1 

23.5.2 

23.5.3 

23.5.4 

23.5.5 

23.5.6 

as to disputes generally; 

for the furtherance and promotion of any of t he objects 

of the Association; 

for the better management of the affairs of t he 

Association; 

for the advancement of the interests of members; 

for the conduct of trustee committee meetings and 

general meetings; and 

to assist it in administering and governing its activities 

generally; 

and shall be entitled to cancel, vary or modify any of the same 

from time to time. 

24. PROCEEDINGS OF THE TRUSTEE COMMITTEE 

24.1 The trustee committee may meet toge t her for the dispatch of 

business , adjourn and otherwise regulate their meetings as they 

think fit, subject to any provisions of this constitution. 

24.2 Meetings of the trustee committee shall be held ot least once 

every 12 months, provided that if all the trustees shall in wri ting 

have waived the above requirement in respect of a particular 12 

months, then no meeting of the trustee committee need be held 

for that period. 

24.3 The quorum necessary for the holding of any meeting of the 

trustee committee shall be 3 trustees, provided that during the 

development period at least 2 developer trustees shall be 

necessary at all meetings of trustees to form a quorum. 

24.4 The chairperson shall preside as such ·at all meetings of the trustee 

committee, provided that should at any meeting of the trustee 

committee the chairperson not be present within 5 minutes after 

the time appointed for the holding thereof, then the vice­

chairperson shall oct as chairperson at such meeting, provided 

further that should the vice-chairperson also not be present within 

5 minutes of the time appointed for the holding of s 

179 
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those present of the trustees shall vote to appoint a chairperson 

for the meeting , who shall thereupon exercise all the powers and 

duties of the chairperson in relation to such meeting. 

24.5 Minutes shall be taken at every trustee committee meeting , 

a lthough not necessarily verbatim. These minutes shall be 

reduced to writing without undue delay after the meeting and 

shall then be certified correct by the chairperson of the meeting. 

All minutes of trustee committee meetings shall after certification 

as aforesaid be placed in a trustee committee minute book to be 

kept in accordance, mutatis mutandis, with the provisions of the 

law relating to the keeping of minutes of meetings of directors of 

companies. The trustee committee minute book shall be open for 

inspection at all reasonable times by a trustee, the auditors , and 

the members. 

24.6 All competent resolutions recorded in the minutes of any trustee 

committee meeting shall be valid and of full force and effect as 

therein recorded, with effect from the passing of such resolutions, 

and until varied or rescinded, but no resolution or purported 

resolution of the trustee committee shall be of any force or effect, 

or shall be binding upon the members or any of the trustees unless 

such resolution is competent within the powers of the trustee 

committee. 

24.7 Sove as otherwise provided in this constitution, the proceedings at 

any trustee meeting shall be conducted in such reasonable 

manner and form as the chairperson of the meeting shall decide. 

24.8 A resolution signed by all the trustees shall be valid in all respects 

as if it hod been duly passed at a meeting o f the trustee 

committee duiy convened. 

25. GENERAL MEETINGS OF THE ASSOCIATION 

25.1 The Association shall within 3 calendar months after each financial 

year of the Association, hold a general meeting as its annual 

general meeting, in addition to any other general meetinDS , 

during such financial year , and shall specify the meeting as such 

in the notices in terms of clause 26.1 below. 

25.2 Such annual general meeting shall be held at such time and 

place, subject to the aforegoing provisions, as the trustee 

committee shall decide from time to time. 

18:) 
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All ~}eneral meetings other than annual general meetings shall be 

called special general meetings. 

25.4 The trustee committee may, whenever they think fit, convene a 

special general meeting. 

25.5 General meetings of the Association shall take place at such 

plac:e/s as shall be determined by the trustee committee from 

time to time . 

26. NOTICE OF MEETINGS OF THE ASSOCIATION 

26.1 An cmnual general meeting and a meeting called for the passing 

of a special resolution, shall be called by not less than 21 days' 

notice in writing at the least, and a special general meeting, other 

than one called for the passing of a special resolution, shail be 

called by not less tha.n 14 days' notice in writing. In each case, 

the notice shall be inclusive of the day on which it is dispatched. 

and shall specify the place, the day and the hour of the meeting 

and , in the case of special business, in addition to any other 

requirements contained in this consti tution, the general nature of 

that business, and in the case of a special resolution, the terms 

and effect of the resolution and the reasons for it shall be given in 

the manner hereinafter mentioned or in such other manner (if any) 

as may be prescribed by the trustee committee to such persons as 

are under this constitution entitled to receive such notices from 

the Association; provided that a general meeting of the 

Association shall, notwithstanding that it is called by shorter notice 

than that specified in this constitution, be deemed to have been 

duly called if it is so agreed: 

26.1.1 

26.1.2 

in the case of a meeting called as the annual general 

meeting, by all the members entitled to attend and vote 

thereat; and 

in the case of a special general meeting, by a majority 

in number of the members having a right to attend and 

vote at the meeting, being a majority together holding 

not less than 7 5% of the total voting .rights of a II 

members. 

26.2 The accidental omission to give notice of a meeting or of any 

resolution, or to give any other notification, or present any 

document required to be given or sent in terms of this constitution, 

or the non-receipt of any such notice, notification or document by 

1 8 1 
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any member or other person entitled to receive the same, shall 

not invalidate the proceedings at. or any resolution passed ot. 

any meeting . 

27. QUORUM FOR GHHRAL f-.-\EETINGS 

27 .l No business shall be transacted at any general meeting unless a 

quorum is present when the meeting proceeds to business. The 

quorum necessary for the holding of any general meeting shall be 

such of the members entitled to vote in person or by proxy , as 

together for the time being, represent 50% of the totol votes of oil 

members of the Association entitled to vote, for the time be ing 

save that not less than 3 members must be personally present and 

provided further that during the development period, the 

developer is represented at such meeting. 

If within half an hour from the time appointed for the holding of a 

general meeting a quorum is not present. the meetin9, if 

convened on the requisition of members, shall proceed and the 

members present shall be a quorum. 

28. AGENDA A'i GENERAL MEETINGS 

In addition to any other matters required by this constitution to be deol t 

with at an annual general meeting, the followi ng matters sha ll be deolt 

with at every annua l general meeting : 

28.1 the consideration of the chairperson's ieport; 

28.2 the election of the trustee committee; 

28.3 the consideration of any other matters raised at the meeting 

including any resolutions proposed for adoption by such mee t ing, 

and the vot:ng upon any such resolutions; 

28.4 the consideration of the balance sheet of the Association for the 

last financial year of the Association preceding the da t e of such 

meeting; 

28.5 the consideration of the report of the aud ito rs; 

28.6 the consideration of the total levy (as referred to in clause 7) fo r 

the calendar year during which such annual genera l meeting 

takes place; and 
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28.7 the conside-ration and fixing of the remuneration of the auditors 

for the financial year of t he Association p receding the an nual 

general meeting. 

29 . PROCEDURE AT GENERAL ,..'.EETINGS 

29.1 The chairperson shall preside as such at all general mee·rin~~s, 

provided that should he or she not be present within 5 minutes 

a'fter the time appointed for the holding t hereof. then the vice­

chairperson shall act as chairperson at such meeting, provided 

fur t her that should the vice-chairperson also not be present w ithin 

5 minutes of the time appointed for the holding of such meeting, 

then the members present at such meeting entitled to vote, sha ll 

vote to appoint a chairperson for the meeting , who shall 

thereupon exercise all the powers and duties of the chairperson in 

relation to such meeting. 

29.2 The chairperson may, wi t h the consent of any general meeting at 

which a quorum is present (and if so directed by the meetin~J), 

adjourn a meeting from time to time and from place to place, but 

no business shall be transacted at any adjourned meeting other 

than the business which might have been transacted at the 

meeting from which the adjournment took place . 

29.3 Whenever a meeting is adjourned for 10 days or more, notice of 

the adjourned meeting shall be given in the same manner as of on 

original meeting. Save as aforesaid, the members shall not be 

entitled to any notice of adjournment, or of the business to be 

transacted at an adjourned meeting. 

29.4 Except as otherwise provided for in th is constitution, all genera l 

meetings shall be conducted in accordance with generally 

accepted practice. 

30. PROXIES FOR GENERAL MEETINGS 

30.1 A member may be represented at a general meeting by a proxy, 

who need not be a member of the Assoc iation . The instrument 

appointing a proxy shall be in writing signed by the memb.er 

concerned or such member's duly authorised agent in writing, but 

need not be in any particular for.m, provided H10t whel'e a 

member is more tt}an one person, any one of those persons moy 

sign the instrument appointing a proxy on such member's behalf. 

where a member is a company, the same may be signed by the 

chairperson of the board of directors of the company or by its 

~3 
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secretary, and where an Association of persons, by the secretary 

thereof. 

30.2 The instrument appointing a proxy and the power of attorney or 

other authority (if any) under which it is signed, or a copy certtfied 

by a commissioner of oaths thereof shall be deposited at the 

office at any time before the time appointed for the 

commencement of the meeting, or adjourned meeting , at which 

the person named in the instrument is proposed to vote. No 

instrument appointing a proxy shall be valid after the expiration of 

12 months from the date of its execution . 

30.3 A vote given in accordance with the terms of an instrument of 

proxy shall be valid notwithstanding the previous death of the 

principal or revocation of the proxy, provided that no intimation in 

writing of the death or revocation shail have been received by 

the trustee committee at least one hour before the time fixed for 

the holding of the meeting. 

30.4 Should a member be absent from the recorded domici liurn 

address which the trustees may have for such member, for a 

continuous period in excess of 3 weeks, a proxy must be 

appointed by such member prior to such member's absence in 

accordance with clauses 30.1 and 30.2 above, failing which a 

member shall not be entitled to vote, at any special generol 

meeting, called during such member's absence. 

31. VOTING AT GENERAL MEETINGS 

31. l At every general meeting , every member in person or by proxy 

and entitled to vote shall have l (one) vote per erf owned by such 

memberprovidea that if d singre residential erf. sectional title unit 

or occupation right is registered in the name of more than one 

person, then they shall jointly exercise such rights in respect 

thereof. 

31 .2 Save as expressly provided for in this constitution, no person other 

them a member duly registered, and who shall have paid every 

levy and other amount (if any) which shall be due and payable to 

the Association in respect of or arising out of his membership, and 

who is not under suspension , shall be entitled to be present or to 

vote on any question, either personally or by proxy, at any generol 

meeting. 

184 
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31 .3 During the development period, the developer shall be ent it led on 

a poll to the same number of votes of a ll the other members of the 

Association, in addition to the number of votes t o which the 

developer is entitled as a member in terms of thi s constitu tion . 

31 .4 At any general meeting a resolution put to the vote of the 

meeting shall be decided on a show of hands, unless either prio r 

to or on the declaration by the cha irperson of the result of the 

show of hands, a poll is demanded by: 

31.5 

3 1. 4. 1 any person entitled to vote at such meetin~r and/or 

3 1. 4.2 by the chairperson. 

Notwithstanding the provisions of clause 31 .4 above , vo t ing on the 

election of a chairperson of a general meeting (if necessary) or 

on any question of adjournment shall be decided on a show o f 

honds by a majority of the members present in person or by proxy, 

and entitled to vote, unless a poll is (before or on the declarotion 

of the result of the show of hands) demanded by the chairperson 

or any of the members in terms of clause 31 .6 below. 

31 .6 When a poll is demanded regard shall be had, in computing the 

majority on the poll , to the number of votes cast for and against 

the resolution . 

31 .7 An ordinary resolution (that is a resolution other than a special 

resolution) or the amendment of an ordinary resolu t ion, shall be 

carried on a simple majori ty of all the votes cast thereon, and on 

abstention shall not be counted as a vote for or against the 

resolution in question. In the case of an equality of votes, whe ther 

on a show of hands or on a poll, the chairperson of the general 

meeting shall be entitled to a casting vote in addition to his 

deliberative vote. 

31 .8 Unless any member present in person or by proxy ot a general 

meeting shall have objected to any declaration made by the 

chairperson of the meeting as to the result of any voting at the 

meeting, whether by show of hands or by poll, or to the propriety 

of validity of the procedure at such meeting , such declarot ion 

shall be deemed to be a true and correct statement of the voting, 

and the meeting shall in all_ respects be deemed to have been 

properly and validly constituted and conducted, and an entry in 

the minutes to the effect that any motion has been carr ied or lost, 

with or without a record of the number of votes recorded in favour 

of or against such motion, shall be conclusive the 
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vote so recorded if such entry conforms with the declarotion 

made by the chairperson of the meeting as to the result of any 

voting at the meeting. The chairperson of the meeting shal l be 

obliged to announce the result of any voting either at the meeting 

or as soon as reasonably possible thereof. 

32. SPECIAL RE:SOLUTION 

32.1 A resolution by the Association shall be a special resolution if at a 

general meeting of which not less than 21 days' notice has been 

given specifying the intention to propose the resolution os a 

special resolution, the terms and effect of the resolution and the 

reasons for it and at which members ho lding in aggregate no 't less 

than one-fourth of the total votes of a ll the members entitled to 

vote thereat, are present in person or by proxy, the resolution has 

been passed, on a show of hands, by not less than three-fourths of 

the number of members of the Association entitled to vote on a 

show of hands at the meeting who are present in person or by 

proxy or, where a poll has been demanded, by not less t h em 

three-fourths of the tota l votes to which the members present in 

person or by proxy are entitled. 

32.2 If less than one-fourth of the total votes of all the members 

entitled to attend the meeting and to vote thereat are present or 

represented at a meeting called for the purpose of passing a 

special resolution, the meeting shall stand adjourned for :30 

minutes. 

32.3 After the expiry of the said 30 minute period , the members who 

are present in person or by proxy and are ent itled to vote moy 

deal with the business for which the original meeting wos 

convened and a resolution passed by not less than three-fourths 

of such members shall be deemed to be a special resolution even 

if less than one-fourth of the total votes are represented at such 

meeting . 

33. OTHER PROFESSIONAL OFFICERS 

Save as specifically provided otherwise in this constitution , the trustee 

coinmittee shall at all times have the rights to engage on behalf of the 

Association , the services of accountants, auditors, attorneys, advocotes, 

architects, engineers, any other professional person or firm and/or any 

other employee/s whatsoever, for any reasons thought necessary by the 

trustee committee and on such terms as the trustee comm ittee :~holl 

decide, subject to any of the provisions of this constitution, ided tho t 
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any expenditure incurred in respect of the above, shal l not exceed 5% o f 

the total onnual levy for t he year in question unless authorised b y a speci a l 

resolution. 

34. A CCOUNTS 

34.1 The Association in general meeting or the trustee committee, m ay 

from time to t ime make reasonable conditions and regulations as 

to the time and manner of the inspection by the mem b ers of t he 

accounts and books of the Association, or any of them, and 

subject to such conditions and regulat ions, the accounts and 

books of the Association shall be open to the inspection of 

members at all reasonable times during normal business hours. 

34.2 A 'f each annual general meeting the trustee committee sha ll loy 

before the Association a proper income and expendi tu re account 

fo r the immediately preceding financial year of the Association, or 

in the case of the first account, for the period since t he 

incorporation of the Association, together wit h a proper balo nce 

sheet made up as at the last financial year end of the Association. 

Every such balance shee t shall be accompanied by proper and 

extensive reports of t he trustee committee and the auditors i f 

appointed, and there shall be attached to the notice sent to 

members convening each annual general meeting, cJs set forth in 

clause 26.1 above, copies of such accounts, balance sheet and 

reports and of any other documents required by lov-' to 

accompany the same. 

34 .3 Should the trustees or the majority of the members so require , the 

accounts of the Association shall be examined and the 

correctness of the income and expenditure account and baionce 

sheets ascertained by the auditors at least onc e a year. 

35. SERVICE OF NOTICES 

35.1 A notice shall be in writing and shall be given or served by the 

Association upon any member, either personally or by post in a 

prepaid registered letter, properly addressed to the member o t 

the address of the erf owned by such member. 

35.2 No member sholl be entitled to hove a notice served on him or her 

ot any address not within the Republic of South Africa, but any 

member may require the Associa t ion, by notice, to record em 
address within the Republic of South Africo which shall be 

~-;) 1 
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deemed to be his address for the purpose of the service of 

notices. 

35.3 Any notice by post shall be deemed to have been served at the 

time when the letter containing the same was posted, and in 

proving the giving of the notice by post. shall be sufficient to 

prove that the letter containing the notice was properly 

addressed and posted. 

35.4 The accidental omission to give notice of a meeting to, or the 

non-receipt of notice of a meeting by, any person entitled to 

receive notice shall not invalidate the proceedings of that 

meeting . 

36. INDEMNITY 

36.1 All trustee members shall be indemnified out of the funds of the 

Association against any liabilities bona fide incurred by them in 

their respective said capacities and in the case of a trustee 

member, in his capacity as chairperson or vice-chairpel"son, 

whether defending any proceedings , civil, criminal or otherwise, in 

which relief is granted to any such person/s by the court. 

36.2 Every trustee member, every servant, agent and employee of the 

Association, shall be indemnified by the Association against (and 

it shall be the duty of the trustee committee out of the funds of 

the Association to pay) all costs, losses and expenses (including 

trovelling expenses) which such person or persons may incur or 

become liable for by reason of any contract entered into, or any 

act or deed done, by such person or persons in the discharge of 

any of his/their respective duties , including in the case of a trustee 

member, his duties as chairperson or vice-chairperson. With o u t 

prejudice to the generality of the above, the Association shoJI 

specifically indemnify every such person against all losses of 

whatsoever nature incurred arising out of any bona fide act, deed 

or letter done or written by him jointly or severally in connection 

with the discharge of his duties, provided that any such act, deed 

or letter has been done or written in good faith. 

36.3 A trustee member shall not be liable for the acts, receipts, 

neglects or defaults of the auditors or of any of the other trustee 

members, whether in their capacities as trustee members or os 

chairperson or vice-chairperson, or for any loss or expense 

sustained or incurred by the Association through the insufficiency 

or deficiency of title to any property acquired by the trustee 
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committee ·for or on behalf of the Association, or for the 

insufficiency or deficiency of any security in or upon which any of 

the monies of the Association shall be invested, or for any loss or 

damage arising from the insolvency or tortuous act of any person 

with whom any monies, securities or effects shall be deposited, or 

for any loss or damage occasioned by any error of judgment or 

oversight on his part. or for any other loss, damage or misfortune 

whatever which shall happen in the execution of any of the duties 

of his office/s or in relation thereto, unless the same shall happen 

through lack of bona fides or breach of duty or breach of trust. 

36.4 No member shall have any cla im of any nature whatsoever 

against the Association for any loss, damage or injury which such 

member may directly or indirectly suffer {even if such loss, 

damage or injury is caused through the negligence of the 

Association, the trustees, or any of the Associations employees or 

appointees) by reason of any latent or patent defects on the 

development {including the common areas), or fire on the 

development. or theft from the development, or by reason of any 

building, improvement or other structure within the development 

being in a defective condition or state of disrepair or any 

particular repair not being effected by the Associa t ion timeously 

or at all, by any person whatsoever, or for any purpose 

whatsoever, or arising from any other cause whotsoever, and 

eoch member is advised to take the necessary steps to insure his 

or her interest. 

37. ARBITRATION 

37.1 Any dispute, question or difference arising at any time between 

member or between members and trustees out of or in regard to: 

37.1.1 

37.1.2 

37.1.3 

any matters arising out of this constitution; or 

the rights and duties of any of the parties mentioned in 

this constitution; or 

the interpretation of this constitution, 

shall be submitted to and decided by arbi t ration on notice 9iven 

by any party to the other parties who ore interested in the matier 

in question. 

37.2 Al'bitration shall be held in Cape Town informally and otherwise 

upon the provisions of the Arbitration Act No 42 of 1965 (as 

amended or replaced from time to time) it being intended tha t if 

b/ 
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possible it shall be held and concluded w ithin 21 business d o y s 

a f ter it has been demanded. 

37.3 Sa ve as otherwise specifical ly p rovided herein, the Arbitrator sha ll 

be, if the question in d isp u t e is : 

37 .3.1 

37 .3.2 

37 .3.3 

primarily a n accou nti ng m a tte r - an independent 

accountant; 

primarily a legal matter - a practisin~J counsel or 

attorney of not less than 10 years standing; 

any other matter - an independent and suitab ly 

q ualified person appointed b y the auditors; 

as may be agreed upon between the parties to the dispute. 

37.4 If agreement cannot be reached on whether the question in 

dispute falls under clauses 37 .3.1, 37 .3.2 or 37 .3.3 or upon a 

particular arbitrator in terms of clau se 37 .3.3 above, within 3 

business days after the arbitration has been demanded, then: 

37.4.1 

37 .4.2 

the President for the time being of the Low Society of 

the Cape of Good Hope or its successor/s shall 

determine whether the question in dispu te falls under 

clauses 37.3. i, 37.3.2 or 37.3.3 above; or 

the President for the time being of the Low Society of 

the Cape of Good Hope shall nominate the arbitra tor in 

terms of clause 37 .3.1 within 7 business days afte r the 

parties have failed to agree so that the arbitration con 

be held ond concluded as soon as possible within the 21 

business days referred to in clouse 37.2 above. 

37.5 The arbitrator shol! make h is oward within 7 doys after completion 

of the arbitrotion and shall in giving his award, have regard to the 

p rinciples laid down in terms of this constitution. The arbitrato r 

may determine that the cost of the arbitration may be paid eit her 

by one or other of the disputing parties or by the Association os he 

in his sole discretion may deem fit. 

37.6 The decision of the arbitrator shall be final ond binding and moy 

be made an order of the Cape Provincial Divisio n of the Hi9h 

Court of South Africa or its successo r/s upon the application o f 

any party to the arbitration. 

) 
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37.7 Notwithstanding anything to the contrary contained in clouses 

37.1 to 37.7 (both inc lusive), the trustees shall be entitled to 

institute legal proceedings on behalf o f the Association by way of 

a p plication, action or otherwise in any Court having jurisdic t ion 

for the purposes of restraining or interdicting breaches of any of 

these provis ions. 

38. AMENDMENTS TO CONSTITUTION 

This constitution, or any part thereof, shall not be repealed or amended, 

and no new rules shall be mode, save by a special resolution adopted at 

an annual general meeting or a general meeting of the members and 

subject further to the prior written consent of the Council being obtoined 

for the amendment of this clause 38 and clauses 1, 2, 3, 4, 6, 7, 8, 9, 11, 12, 

40 and 41 of this constitution and subject further to the prior writte n 

consent of the developer during the development period being obtoined 

for the omendment of this clause and clauses 40 and 41 of this 

constitution . 

. 39: EFFECTIVE DATE 

This consti tution shall come into force when the first erf in the development 

is registered in the d e eds office. 

40. STATUS OF DEVELOPER 

During the development period, the following provisions shall apply in 

addition to the provisions of and notwithstanding anything to the contrary 

contained in this constitution: 

40 . 1 the deveioper shall be entitl~d: 

40.1.1 

40. 1.2 

40.1.3 

to nominate and appoint the majority of the trustees to 

the board of trustees; 

to a number of votes equal to the number of erven 

registered in its name at any time plus the number of 

votes referred to in clause 31.3 at any meetin~~ of 

members or the trustee committee; 

to impose any rules relating to the management of the 

development from time to time, as the deve loper moy 

deem fit, and to amend, amplify, substitute and/or acid 

to any such rules: 

1 9 1 -
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to require that the trustee committee enforces the rights 

granted to it in terms of this constitution against any 

member who in the opinion of the developer is not 

complying with his obligations as a member. and in 

particular. without restricting the generality of the 

aforegoing. has failed to maintain all buildings and 

other improvements on its erf by giving such member 

written notice in which his failure to comply with the 

particular provisions of this constitution is detailed and 

calling upon him to remedy such failure within a 

prescribed period of not more than 30 days. fCliling 

which, the developer sha ll be entitled at the sole cos t of 

that member to carry out all such work as may be 

required to maintain such building and other 

improvements on its erf; 

to erect such signage. flagpoles. messages and/or other 

forms of notices or advertising on the development 

including the common areas. the private road area 

and/or the exterior walls (if any) of the development. 

subject to the regulations and by-laws of the Council 

appertaining to signage from time to time; 

to change the name of the Association from time to 

time to any name which the developer may deem fit; 

40.2 neither the trustee committee nor any member of the AssociCltion 

shall prevent or hinder in any way the developer from: 

40.2.1 

40.2.2 

40.2.3 

gaining access to and egress from the development; 

continuing any building operations at the developmen ; 

marketing and selling any of its unsold erven, including 

the advertisement of the sale of such erven on the 

common areas and/or at·the development; 

provided that the provisions of this clause 40 shall not be 

interpreted as allowing the developer access onto any of the 

erven after the termination of the development period unless 48 

hours prior written notice has been given to the member 

concerned. The developer shall make good any subsequent 

damage to plants, property or improvements thereon to the 

satisfaction of the member. No member shall be entitled to refuse 

the developer access if the required notice has been given; 
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40.3 no consent shall be given by the board of trustees as 

contemplated in clause 6.5.2 unless the developer trustees or their 

nominee/s have voted in favour of such consent granted; 

40.4 upon the transfer of the last erf from the developer to a member, 

the rights of the developer il! terms of the provisions of this clause 

40 shall immediately terminate ipso facto and no longer be of any 

force and effect. 

41. INCORPORATION OF FURTHER PHASES 

The developer has a continuing and permanent interest to ensure that 

certain basic provisions are entrenched in perpetuity to ensure the success 

of the development. Accordingly, none of the following provisions may be 

deleted or voried in any way in terms of clause 38 above, without t he prior 

written consent of the developer: 

41 .1 the developer has the right at any time and from time to time to 

extend or alter the area or composi t ion of the development by 

r~quiring the Association to incorpora t e into the development any 

additional areas from time to time as further phases of the 

development which the developer shall be entitled to deve lop as 

it moy deem fit; 

41 .2 should any further property be incorporated into the 

development, the developer shall be entitled to require t hat the 

first ond all subsequent owners of erven therein become owners o f 

the Association in respect of those parts from such date as the 

developer may determine, and on the same terms and conditions 

as me applicable to the other members of the Associotion. The 

members shall be bound by any such requireme nt of th e 

developer. 

ooOOoo 
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Specimen Bank Guarantee 

[to be annexed] 
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SPECIMAN BANK GUARANTEE 

OVERSTRAND MUNICIPALITY 

We hold at your disposal the sum of R ........ .. .. ......... ... ......... ("the guaranteE~d amount"). 

We hereby irrevocably undertake to pay to . . . . . . . . . . . . . . . .. . .. .. . . .. . . . . . . . . . . .. . . . Attorneys the 

guaranteed amount upon their written confirmation of the registration of transfer of Erf 

. . . . . . . . . . . . . . . . . . . . . . . ("the property") into the name of . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ("the 

purchaser"). 

We hereby furthermore irrevocably undertake forthwith to pay the guaranteed amount to 

........................... ... ..... . .. .. .. .. ... Attorneys in the event of their certifying that : 

(a) the purchaser has frustrated or delayed the registration of transfer; or 

(b) the sale of the property has been duly cancelled by reason of a breach by the 

purchaser of the sale agreement relating to the sale of the property. 

This guarantee shall remain in force until registration of transfer of the property to the purchaser 

unless prior to that date you have submitted us a claim under this guarantee in which event this 

guarantee shall remain in force until such claim has been paid or settled. 

Yours faitJ1fu lly 

(name of Banker 
authorized signatory) 
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CONTRACTORS AGREEMENT 

AGREEMENT FOR QUAL! FICA TION OF AND CODE OF CONDUCT 
FOR CONTRACTORS, SUB-CONTRACTORS AND OWNER BUILDERS 

WITHIN THE FERNKLOOF ESTATE ("THE ESTATE") 

1. PREAMBLE 

ENTERED INTO BY AND BETWEEN 

The Fernkloof Master Property Owners 
Association ("MPOA") 

AND 

("THE CONTRACTOR") 

The purpose of this agreement is to ensure integration between residential living and control over 
building activitiHs within the Estate with minimal impact on the environment. These terms; and approved 
conditions havt= been developed in terms of the Environmental Management Plan ("EMP") for the 
Estate. The MPOA reserves the right to make amendments and additions to this document from time' to 
time. 

2. QUALIFICATION OF CONTRACTORS 

2.1 Only contractors who can furnish at ieast three references of prior building contracts will be allowed to 
build in the Estate. 

2.2 An owner builder who qualifies under 2.1 will be allowed to construct his own home. 
2.3 Contractors are at all times responsible for their sub-contractors and employees while on the Estate. 

3. RULES AND REGULATIONS 

The rules and regulations described below are intended to ensure that the quality of life for residents. in 
the Estate is not unduly compromised and the impact to the environment is minimised by the 
construction operations, yet allowing for efficient construction by contractors. 

When a contractor is found to be in breach of the stated rules and regulations, a penalty will be leviec!. 
The extent of the penalty is detc:ljled below the description of each rule and regulation. 

3.1 Environmental contmls 

The contractor acknowledges the importance of environmental sensitivity and 
agrees to conform to all environmental controls specified in this document and revised from time to 
time. These controls form part of the EMP for the development and are required to be legally enforcE~d. 
Presently, these specifications include the following considerations. 

~ 
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3.1.1 Personnel T1·aining 

a. Description . 
All contractor and sub-contractor personnel will be required to be briefed on the Builders Code of 
Conduct. The main contractor must do these briefings before his personnel will be allowed to work on 
the Estate. 

b. Breach 
Personnel who have not been briefed will not be allowed onto the Estate. 

3.1.3 Limits of building activity 

a. Description 
All activities relating to the construction operations of any dwelling must be confined to within the erf 
boundary where construction is taking place. This relates to location ofpersonnel, sitting of storage 
bins, etc. 

b. Breach 
(i) Work by the contractor will be stopped until such time as the contractor's equipment has been moved 

to within the building site. 
(ii) The contractor will be fined R150,00 per transgression. 

3.1.4 Site presentation 

a. Description . 
The contractor will be expected to keep the appearance of his building site neat and tidy at all times. 
Building rubble must be removed from the site at intervals not exceeding one week, and litter must be 
removed from the site on a daily basis. No litter may be stored or mixed in amongst building rubble . 
Refuse drums/containers must be supplied for the purposes of storing refuse until removed from s.ite 
by the contractor. 

b. Breach 
(i) Should a builder not comply with the removal of building rubble, the rubble will be removed by an 

outside contrc:1ctor and the costs thereof claimed from the builder. The contractor will be denied acce:ss 
to the Estate until such costs have been paid in full. 

(ii) Should wind blown litter be generated from the site, the contractor will be fined R250,00 per day until 
all refuse has been removed from the stand and the surrounding area. 

3.1.5 Cleaning of vehicles/equipment 

a. Description 
Washing of vehicles and equipment will not be allowed on the Estate and must be carried out 
elsewhere. 

b. Breach 
The building contractor will be fined R500,00 per offence. 

3.1.6 Fires 

a. Description 
No fires will bEl allowed. on any part of the estate including the building site. 

b. Breach 
(i) The building contractor will be fined R1 000.00 per offence. 
(ii) The building contractor will in addition be held legally and financially responsible for any damage 

caused by the breach of this regulation. 
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3.1.8 Ablution facilities 

a. Description 
Contractors must make adequate provision for drinking water and temporary toilets situated on the 
building site for the use of their employees until such time as the water-borne sewer drainage is 
available. 

b. Breach 
(i) The contractor will be denied access to the Estate until such time as this regulation is complied with. 
(ii) In addition the contractor will be fined RSOO,OO per offence. 

3.1.9 Spoil of exct3SS material and building rubble 

a. Description 
The contractor must make adequate provision for removal of building rubble and excess material. Nio 
material or building rubble will be spoiled on the Estate. 

b. Breach 
The estate will appoint a person to remove all such spoil for the contractors account. !n addition to this 
the contractor will pay R1 000,00 per offence. · 

3.1.1 0 Screening of building sites 

a. Description 
The contractor will be required to screen off the site with a 1 ,8m gr~~n shade-netting screen firmly 
attached with a minimum of 4 horizontal wire strands for vertical supp.ort and which vertical support 
must not be visible from the road. The screen must be kept in place and maintained for the entire 
building process and must be able to withstand the elements. 

b. Breach 
The contractor will be denied access onto the Estate until such structures are properly in place. 

3.2 Hours of Work 

3.2.1 Public/Private time 

a. Description 

Contractors may only be present on the Estate during the following public time hours: 

Normal Weekdays 
Saturdays 

07HOO to 17HOO- Estate to be vacated by 17h30. 
08HOO to 13HOO - Estate to be Vf!Cated by 13h30. 

Sundays - No work permitted 

Public Holidays - No work permitted 

b. Breach 
(i) Contractors may be escorted from the Estate by security during private times. 
(ii) In addition the building contractor will be fined RSOO,OO per transgression. 

3.2.2 Permission to work during private times 

a. Description 
Contractors are not allowed on the Estate on Sundays and proclaimed public holidays without the 
written permission of the relevant precinct POA as these days are considered to be private time. 
Special applications for contractors to be present on site during private time should be lodged in 
writing with the relevant precinct POA at least one week prior to the private time activity. 
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b. Breach 
(i) Contractors may be escorted from the Estate by security during private times. 
(ii) In addition the building contractor will be fined R500,00 per transgression 

3.2.3 Watchman 

a. Description 
No employees will be allowed to remain on site during private time. 

b. Breach 
(i) Contractors may be escorted from the Estate by security during private times. 
(ii) In addition the building contractor will be fined R500,00 per transgression 

3.3 Vehicle Size~> Allowed 

a. Description 
Due to the road surfacing and limited road widths and radii the following restrictions are~ placed on any 
vehicle entering the Estate. 

(i) 
(ii) 
(iii) 
(iv) 
(v) 

Only fixed axle design vehicles will be allowed. 
Maximum len9th = 9.1 m 
Maximum width = 2.6m 
Maximum gross mass 
Maximum axle weight 

= 
= 

20,000kg 
8,000kg 

b. Breach 
Vehicles large~r than above will be denied access to the Estate. 

3.4 Deliveries to Contractors 

3.4.1 General deliveries 

a. Description 

b. 

Contractors will at all times be responsible for the delivery personnel. All delivery times will be limited 
to public times as defined under 3.2 above. Size of delivery vehicles will be limited as defined under 
3.3 above. Deliveries to the building site wi ll take place only from the street frontage of the site . 
Access across adjoining erven may only be gained after obtaining written permission from the owner 
of such erf a copy of which must be lodged with the MPOA. 

Breach 
Penalties levi!~d on the building contractor will be the same as if the contractor's employees were guilty 
of the transgression. 

3.4.2 Concrete deliveries 

The delivery of concrete r.as the potential of causing the most damage to the road surfacing <md 
landscape vegetation. It is therefore important that these deliveries are handled in a particular way. 
The following rules relate specifically to the concrete delivery vehicles. 

a. Description 
Drivers of concrete delivery vehicles must be briefed on this document. 

b. Breach 
(i) Drivers not briefed will not be allowed acc5'SS onto the Estate. 
(ii) Drivers found contravening the Estate rules and regulations will be escorted off the estate and refused 

access to the Estate. The building contractor will be liable for penalties incurred by a concrete deliv•=ry 
vehicle. 

a. Description 
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The washing off of Readymix concrete delivery vehicles. Under no circumstances may concrete' be 
spilt onto the road surface and the contractor will be held responsible for the repair to the road if this 
occurs. 

b. Breach 
The building contractor will be fined R500,00 per offence. 

3.5 Storage She!ds/Huts 

a. Description 
The contractor will be allowed to erect green storage sheds/huts or containers within the boundaries of 
the building site and to a maximum height of 2,4m. The position of such structures must be indicated 
on the site diagram, which must be approved by the MPOAin terms of item 3.8 (iii) below. Storage 
facilities must be clean on the outside and in good condition. No advertising, writing or signage is 
permitted on the outside on the container. 

b. Breach 
The contractor will be instructed to remove any structures that do not conform to this regulation and 
may not continue/commence with building activities until this regulation has been complied with. 

3.6 Security 

a. Description 
(i) The development is located in a secure and controlled environment and therefore individual watchmen 

will not be allowed on the Estate during private times. 

(ii) Personnel and sub contractors of the contractor must at all times comply with and adhere to the 
security procedures imposed by the relevant precinct POA and/or the MPOA from timE: to time. 

b. Breach 
(i) Any member of building contractor's staff not adhering to this regulation will be removed from site. 
(ii) In addition the building contractor will be fined R150,00 per transgression. 

3.7 Speed Limit 

a. Description 
For security and safety reasons, the speed limit on the Estate for all contractors' vehicles is 20kph. 
The contractor is responsible for all his employees, subcontractors and delivery vehicles to ensure 
adherence to this rule. 

b. Breach 
The contractor will be fined an amount of R500,00 per transgression. Continuous non-compliance wiil 
result in the contractor being expelled from the site. 

3.8 Building Plan Controls 

a. Description 
(i) The building contractor must ensure that a copy of the signed approved building plan must at all times 

be on site available for inspection by the MPOA's representative. 
(ii) Any variations to the approved building plan must be submitted to the MPOA or their authorised 

representatives for signed approval and may only be implemented once the variation has been so 
approved. 

(iii) Prior to commencing building the contractor must (i) set out the foundations for inspection and approval 
by the MPOA; (ii) confirm the height of buildings with the POA; (iii) set out and confirm the form of 
driveway with the MPOA; (iv) provide a site drawing indicating the position of storage shed(s); position 
of topsoil and excavated soil storage a~eas; the position of building material storage areas; and the 
position of deliveries. 
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b. Breach 
(i) The contractor will be denied access to the Estate until the above documentation is in place. 
(ii) The contractor will be required to remove any structures that do not conform to approved plans. 

3.9 Roads and Road Verges 

a. Description 
(i) The Contractor must ensure that the road in front of its building site is at all times swept clean. This is 

to minimise damage and ensure longevity of the road surface. 
(ii) The Contractor must ensure that the kerbs and sidewalks in front of its building site are adequately 

protected from damage by the building operations. 
(iii) Building material must be stored on the building stand. Special permission may be obtained from tlhe 

MPOA to neatly store some material on the road verge directly in front of the building site. 

b. Breach 
(i) The contractor will be fined R150,00 per day for unswept roads. 
(ii) The contractor will be held financially and legally responsible for the damage to road surfaces and 

kerbs caused through its building operations. 

3.10 . Advertising 

a. Description 
(i) The contractor or his sub-contractors may not place any advertising material on the Estate. 
(ii) The contractor may place an approved builders board on the stand for the duration of the construction 

period. Builder's boards must be removed no later than one month after the construction has been 
completed. . . . 

b Breach 
(i) Advertising material will be removed from the erf without notice. 
(ii) Any material held by management for more than 2 days will be discarded of. 
(iii) The contractor will be fined R 150,00 per offence. 

3.11 CONTRACTOR'S DEPOSIT 

The contractor is required to lodge a deposit of R2 000,00 with the MPOA prior to commencing with any 
activities on site. The deposit, less any fines (for which the contractor will be notified in writin9) will be 
refunded on completion of all construction activities and vacation of the site. 

3.12. PAYMENT OF FiNES 

a. Description 
The contractor will be notified in writing of any contraventions and the amount of each fine. Should the 

value of the fines exceed th.e deposit, the contractor will b.e required to Lodge a further R2 OOO,O_Q 
deposit. 

b. Breach 
In the event of the contractor failing to pay any required deposit the contractor will be denied access 
onto the 
estate. 
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SIGNED AT 

THE CONTRACTOR: 

NAME OF PERSON WHO WARRANTS 
THAT HE/SHE IS DULY AUTHORISED: 

SIGNATURE: 

ON _______ _ 

Fernkloof Master Property Owners Association 

NAME OF PERSON WHO WARRANTS 
THAT HE/SHE IS DULY AUTHORISED: 

SIGNATURE: ________ _ 
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Estate Rules 

[to be annexed] 
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ESTATE RULES 

1.0 INTRODUCTION 

2.0 

2.1 

2.2 

2.3 

3.0 

3 .1 

4.0 

4.1 

5.0 

5.1 

The Fernkloof Estate ("the Estate") has been designed to provide a comfortable and 
secure living environment and lifestyle for the residents of the Estate. The intention of 
~rule!S is that of protecting and enhancing this lifestyle and the environment of the 
Estate. These rules are binding upon all owners , residents, visitors and contractors, as 
are decisions taken by the trustees in interpreting or enforcing these rules. The registered 
owners of properties are responsible for ensuring that members of their families, tenants, 
visitors, friends and all their employees are aware of, and abide by, Jhese rules. The 
Fernkloof MasterProperty Owners Association (MPOA) reserves the right to modify, 
amend, add to, or delete any of these rules from time to time. 

This document should be read in conjunction with the other documentation issued to 
purchasers that includes the design guidelines for the Fernkloof Estate, the Constitubon 
of the Fernkloof Master Property Owners Association, the Constitution of the relevant 
Precinct Estate Property Owners Association, and the Contractors Agn:!ement which 
stipulates the conditions under which construction may take place on the Estate. 

The Fernkloof Estate is a private estate, which permits a higher degree of control of the 
living environment than would be the case in a normal suburb. Therefore these structures 
have been set up to manage this environment and to exercise certain objectives such as 
access control and general on site security. 

USE OF THE STREETS 

The speed iimit is 20kph. 

The use of motorcycles, quad bikes, scramblers, motorised scooters or t::>ther vehicles 
with noisy exhaust systems is prohibited anywhere on the Estate. 

Hooting at the entrance or anywhere within the estate is prohibited. 

LANDSCAPING & MAINTENANCE OF VERGES 

It is a requirement that the homeowner landscape and maintain the verge(s) adjacent to 
his property and that the road surface is kept free from sand, stone or any other foreign 
material E!manating from the verge. 

REFUSE REMOVAL 

Refuse removal is to be outsourced or undertaken by the local authority on designated 
days. The!se days and type of bins to be used will be advised to residents . 

DOGS AND OTHER ANIMALS 

All dogs should be kept on a leash at all times when on the common property. No 
resident shall permit their dog(s) to cause a nuisance to other residents. This applies 
particularly to barking and defecating on common areas. 

6.0 LETIING AND RE-SELLING OF PROPERTY- OUTSIDE AGENTS AND SHOWING OF 
HOUSES 

6.1 Resales on c:my properties during the development period may only occur through the lead 
agent appointed by the Developer or the development facilitator from time to time. 

6.2 Re-sales and lettmg of property IS permitted by outside agents who are accredited with the 

POA. ~ \-

b-
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6.3 Properties may be viewed by appointment only. No show days are permitted. 

6.4 No signage is permitted on any plot or on any part of the common property. 

7.0 

7.1 

8.0 

G 
8.2 

PAYMENT OF LEVIES 

Levies are due and payable by debit order on the first day of each and every month. 
Interest of 4% above prime will be raised on all amounts in arrears. 

SECURITY AND ACCESS CONTROL 

A central feature to the quality of life at the Fernkloof Estate is security. The Estate is fuUy 
protected by electrified fencing that is designed to prevent unauthorised access to the 
Estate. 

An important element of a secure lifestyle is that of prevention and deterrence. Residents 
are requested to familiarise themselves with the procedures which have beem developed 
to managel the influx of people and vehicles with the minimum disruption whilst at the 
same time protecting the residents . From time to time certain changes may be made to 
some of these procedures, and residents will be advised accordingly. Residents are 
reminded that they have the responsibility for the conduct of their visitors and for ensuring 
that they adhere to the security procedures. 

9.0 REMOVAL OF AUEN VEGETATION 

9.1 Property owners must ensure that properties are free of weeds and alien vegetation and 
that undeveloped erven are neat and ticly at all times. In this regard the relevant precinct 
POA and/or the MPOA shall be entitled without prior notification to clear any property of 
alien vegetation and recover the cost thereof from the relevant property owner. 

9.2 Property owners are required to take appropriate steps to ensure that any surfac:e 
erosion does not result in the accumulation of soil on the roads and sidewalks . 

. 10.0 APPOINTMENT OF CONTRACTORS 

10.1 Once appointed by the property owners, Contractors will be required to enter into a 
Contractors Agreement with the MPOA. The agreement is designed to regulate the 
activities and conduct of contractors within the Estate. · 

11.0 MAINTENANCE OF STRUCTURES INCLUDING BOUNDARY WALLS: 

11 .1 Homeowners are required to maintain all structures on their propertie:s, including 
boundary walls, in good condition . 

12.0 BUILDING HOURS 

12.1 Building hours are restricted to the following times: 

Monday- Friday 07h00 to 17h00 (Estate to be vacated by i7h30) 

Saturday 

Sunday 

Public Holidays 

13.0 DOMESTIC STAFF 

08h00 to 13h00 (Estate to be vacated by 13h30) 

No work permitted 

No work permitted 

13.1 The relevant precinct POA and/or the MPOA shall be entitled to require that details of 
domestic staff be supplied to and shall furthermore be entitled to put into place such 
procedure!> as may be applicable for the control of access to the Estate by domestic staff. 
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Per floc OZS31221B:5 

The Club Captain 
Hermanua Golf Club 
HERMANUS 

Attention: Mr Toni de Klerlc 

CAVCORzoa 
Tht Ptopfe·Cenfnd Property Group 

;~ ~;;Y
0

~;;
6

.;;::ELGEMOED ''1JJ· ,, 
Gj 6272 WELGEMOED 7530 . 
CAPE TOWN WESTERN CAPE 
SOUTH AFRICA · ... ~· · · ' 

t:r (INT 27) 02 i -9i 3 4528 

• {!NT 27) 021-913 4538 ll• -

E-MAIL: cavcor@iofrica.com 

PROPOSED DEVELOPMENT: HERMANUS GOLF COURSE 

Enclosed please firld the information regarding the above as requested. 

The development •com fur tbe works to ~t changes to the ~sting course and to 
coilitTUC't a fu.rthfl: nine holea is & bu4get at tbiJ stage md t.ie objectivo would be~ to 
improve on \hese c:osts yet still provide a qtWity golf course. 

I would appr~ate your input on the propo~ ~ fbr the presentation at tM: ~5 
~"'Y 2000 AGM and look forward to recoiving your comment!. 

DinJ!:!Or$: Leslie Vlljoen, Civil En~. Dip. (Chcirmon & Monoging) · 5orino Viljoen {Admin) 



BERMANUS GOLF COURSE 

THEDEVELOP~FAOL~ATOR 

The HamarniS ~dpality lw appointed R.abcav u the DG"velopment Fadlitators 
for U1e greater Henrulillls municipal at~. The main objective of the appointment is til 
unlock land pocket• and make these ~ailable to developm1 inveitors and end~users 
once maxinmm value: ltaa been added to the land. Va.rlow tracts of land have been 
identified to form the first phue of tho process and the go1! COUI!ie and surrounda ar1~ 
one of these precinct:~,. 

:J~!The HertnamJs golf' club is a weU-known an4 ~pected club not only locally but al$c) . 
"~"8tionally. Boeause of i"\S popularity the eourse eannot at:eommodate the demand.· 
~li,Thi1 D1ct is even more ~ ~ higb aea»® periods, In order to l.Wock the 
{potential of the Vacu¢ nn.micipallMd .surrounding the c::dstitlg golf course, the coooe 
!fonru th6' anchor of an upmarket and prestigious secure residential e!Qtc. 
-~~r-t 

$to achieve this a Hmtted amount of dterations and improvements need to 'be e.fi'ected 
1b the existing COUl1b and an additional %line hole coune needs 10 be constructed. 'I'h•~ 
)~et result of this wm be approximately· 600 residential opportunities targeting varloulJ 
j!~ aeeton; u welle a hotel me. 
:~~ 
¥ . 
;~\To pitch the prodl+ct! at the correct market level and hthfy cUtrent demand, the entire~ 
~~1~ is to be fenced along the perlmetef with eontroUeci entry Point&. thua ~~ 

,-~~4:~7.~-~-~~~~ . 
) I!! Golf C&llf!': 

1
'. Once fuliahed tho Uermanus Golf ·Club will eo111ist of two -courm lWJldy th~~ 
1 existing ~een-hol<: courSe pl~ & new nine-hole eo~ .. 'I'he two · co~ would 

'

; operato independently, eACh 'With its ~liMo ~d wppot'ting :parking 

. 
area. Tbi' new arranscm=t would aJievlate preBSUte from the. ei_ght~·hale courn~ 
~-.a!~~ and Wlow the club to ~end its cAPacity for 

' mombership. - . . 
. ' .· ~· .. <. -~. .. ~- -~...:-·~ "..!-~;<':!..~~::00:~ ... --.. ' --~.-._:.'-.·. i»=.·.~ -.• :=.:·.-.. ·· .. :~. -~,-.:_·-~-~- ~~~·""-
"'~~~~'t~f{;ii,:!~~iH~-i.~-.,~·-- . . - ··-

Wlth- the popularity of the turrent golf course it is hlcrea&ing1y difficult ttl 
aeccmmodate the demmd fer tee times especially during holiday period$. An 
additional 9 holes wiill help to ease the trlffi.c on the ~ 1 S holes and gener1t1~ 
maximum revenue fi:>r the club. Wh11e the course will be COMtruct:ed to the lattst 
apecifieatiom the nw:ket •!l'Ved will be: 

• Golfers who (miy wint to spend Z·3 hour& on the COQUe .· 
• Ovt.r:flow rounds that cannot be accommodated on. the existing coune 
• Membera wh!1 cannot play on the existing couno due to corporate daY, 
• Small groups 

.· 
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The land that httS been made available to the developer for use as a golf coun;~ is 
l(Jcated to the right o£ the e:!dating 3::~ hole. Alternative layouts were presented to the 
committee for incorporating tho new ~ holes, however it was felt that while the new 9 
holes should be attacb(!d to tho =cisting club it should be a separate facility. 

The neW golf' holes ·will be constructed using the mort up to ··date techniques and 
specificmoru, which will provide the club with a facility that is cost etrective to 
maintain while still prc1vid.ing member a and visit ora with superior playing eonditions. 

:·;~ ""-" '" i1?fi.;<t,~·,;\i.ftf"r'ii/'i~r;i(;~~v ,: . '"'·, .··.. . . . . . ..•. , ";: 

~ Tbe work u~ ::<t above will be c:omplcied ~ n~ ecst to tho Hennanus Golf Club 
;? and on compiedon the nine hole course would be handed to the club til form part of its 
f:: eXisting lease. Piovir~on would ·be made during the construction of the course that 
; eighteen hole~ are pb;yable at all time!. ~ ~~ 
;'. ~~~·~~~~~ 
~~· 

""'"'"'"' ~''""""'"''''"' ·""~"'"".:.·,~·,. .. ,,,~ .•• ,.} ......... ,, .. ~ ·, ., · -h~ ·· ·~j,'· > · -~ ~ ' • • 

- ~~:;; · .··· ~-

The manasem= of 1he new 9 ~be an ~on of the ~ inftastructUre. All 
administntion win be dace from the existing premi,ses with the ~tion- of the: 
actu~ 1elliD3 of gtee!D. fee~ ~'hkh will be done at. the ~""W clubhouse. New admir.1 
staff' will tberetbrc be kept to a mioimurri. 

Maintenance will be done: Wlder the· supervidon of the existing grecnkeeper, howevelr 
it is envisaged that an additional 6 operators and laboutera -will be required; 

The Herma."lU& Go1t club shall manage both golf oourses for their O'W11 account. Thi= ' 
entire estate, • will be regulated by 1 homeowner.s 
association. Ownern o£ residemial unita wll1 eontn'buto a monthly levy fur ·1ifeityle, 
security. maintenance of common ar;u and the golf club 'Will be responsible for 
~and mmtg{ng the two golf course arw. 

~:·.; : ·,':?.·e.~:~*""\~iflf#,~f~~B;~~~:.j::y..'~§.)\'1;-~l?'..;~.~i-*\~*~-;f'i.~.~~::~:-.:.t :J:',~~·i0~·-··.'~':'.-;"'' :.:,·;;.·:·,;_:';"~; ~:' '· ,: :;, . .-- ,:,....;,<'. : i'?:-: -;----,-~ -, .. (·· __ ,_-. c 

Bewo tlie Yitue of'tne residential unit& iJ dependent on the state of the golf courae it 
·is imperative tha.t b(:xh coursea are well ma:intalned at all times. Sho'Wd there be a 
short:flt.ll in i\mas at the golf club to achieve thls objective, the body corporat!! is to 
fund the shortfall from levies received from body corporate memcen. 

150. Ad.diti~ ~nbe!ihips for resident~ in the estate is to be ttt"Ovided for u 
Jtatiwcs preyed thtt app~tefy 3a'lo of te.!ridents at a goir estate play gci; the 
balance live there because of~ security and value. 

,;;: ,~·~~~~ 

r 
The devOloper will be rasp .. o. ·IlSl······ ib.···le .. ro. tall costs. rel. atin. g to .. the. alterations to the e:xi!'tJ.ng holes and the cotl!tl'UCtlon of the Jm( holes. Th.e developer will also fund the grow in 
and supply tho club with i!;lditionaFm~ equipment for tho upkeep of the new 
holes. · 
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Du..riag peak perio~. the ~~bole course could generate in excess ofR10 900/day. With 
;ttl est.imated operating budget of RSOO 000 £'or mamteuallCe it would only require 
10 000 rounds at RSO,OO/rou:nd to bteitk even; Bucd QJl& conservative 300 playable 
days/anm.uil, this ftmOunt$ to less than 35 r6\m.d~day, which ahould ba easily 
achievable. If 1.11 additionai category of membership ~ imrodUeed this would also he 
a source of .funding and the financial benefits to the elub become ev¢n more !ttractivc. 

Coune Eg;dpmeat 

1 x Greens King TclrO 
1 x Bunker Rake Toro 
1 x Out Front Cutter Toro 32$ 
1 x6500Fairway~l!ower 
i x i3oo 'fees&:: Surrounds 
2 x Brush Cutters . 
lxFlymo 
l·xWotkman 

Flag Pole~ & Cu~ 
Putting Green Mal~ers 
TeeMil'ktn 
Holeeuttet 
Hand BQnker IW::es 
Hand !1ertllizer Spreader 

Staff' 

The growing in. nf a new nine holes would need 10 people, ·fur the first 12 monl:lu 
then 6 would be sufficient to earry out the maintenance thereafter. 

TlleBudeet 

The cost to mairttain the additional 9 boles would be :.~ P~oo ooo;OO per 
year. This would include the above staff compl~!ment. 

Pumps, ~tion comroners and sprinklers to be installed. 

AD. 8danmnal9 hoiea woy;d req-..llre soo 000 litres ofwuer per night. To enaure the 
avai1a.bility of water for 27 hOles the Planr~ Committee has recommended that all 
three datm above the 1olf course be made available fQr the exclusive use of tho 
Hennanus Golf',~ub and that capacity be iner~ed if so req~ 
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~If Coyne U!S~ 

To ensure the long ~~ security and va!ue of the reside!ltial estate it is impo!Wlt the.t 
the e'Jtisting management of the golf course is guaranteed for lUI long as possible. To 
facilitate this tho _ P~iU'lllizlg Committee bas ~ded that the existing lease be 
expanded to lnalude the ~itional 9 holes and that an option period for 1!1 further 49 
years be addod to tru: extended lease. The lease &}lould further provide, as security ft>r 

, adjairiing landownerlt, that the bmc! ~ently utilized for the purpose of a golf cour:re . ~·et ~.,,l!.ltldll~.@lg§~~y,.~ 

.Qonclusion ~ 

Wlth the present laygut1he only disaavanta.ge is the .placement of the starting and 
fin!shing_rles_ in ta'tion to the clubhouse. More _ ~ortantty a .d3neerous sit1;1atlcm 
~sts with pla: cro8$lng the 1st to get to the 10'01 tee, IU1d agam on completton of 
~~~ - . . 

Wtth th~ -4m0Unt o£ rouhds baing played at Her.manua the greens will have to undergo· 
reconstruction in tho near fUture. Altho~ the greens were -rebuilt a few years a.go. 
the club chose not to ·build them to USGA &peeffieations. The USGA method of 
ecnstmction is ex:pcmive but wti1 give the club &t least IS-years of ttollble ftcc \\Se 
and optimum playing conditions. When the gre!n& are rebuilt ad.ditio1lal strategy and 
intaest can be worked into the de$ign. · 

!he bisgest current di&advantages u perocived by the metnben and vU.itors would be 
the unavailability of tee times durirlg the holidty periods and competition dayst 
availability ofwam- and aecurity oftecure. -

r 
The attentions to ~ holes and conm-uction of new holes have been designed 

r 

and phased~' & 1('a way to cause no ~sfi.Wtion to ~ mel l8 ho:es v.~_ 'be 
open for play times. The t-otal altemion, construCTJ.on ~d grow in penod will be 
completed · approximately 15 mor.thS. 

Tllia proposal result& itt a ~an aituation for all parties -

• The GOlf Club 
- receives an additional nine hole rourse at no cost to the club, 

secures income from the estate towards maintenance costs, 
• re~park:ir-~facllitWs to service botll golf courses.. 
~ an opportunity is crea'ttd to improve and extend current lease 

conditions, -
.. sec:urea water rights for 27 hole golf course. 

opportunity fur club to service and accommodate an incrcued nuttlber 
of players, 
additional revenue through green fees and memberships, 
Jlll:>re available tee time3, 
redo= inconvenience to members and tMit guests Curing upgrade of 
rematning hal~ which can now be phased in, 



... 

<< 

• The Local Authority 
~ ·achieves maximum adde4 value to tts surrounding land holding, __ 
- extend i1~ rat~ base, 
- receive much needed capitai to fund capital expendi1i:itt. 
.. ~eivcs a. preatigioua &cilitY in the form of m upmarket residential 

golf e~e in its municipal area 

• The IW:..op&yera of Herrnanus · 
.. they are the ultimate winners benenting from an the &bovementioned 

and fi10t'C, 
- creatj~ job oppartUhities . 

• 
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HERMANUS GOLF ESTATE 
COMMUNITY COMMITTEE MEETING NO.4 

HELD AT THE 
FERNKLOOF BOTANICAL HALL 

THURSDAY, 22 MARCH 2001 

,, ~ 
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Pmsent: See attached attendance fist. 

Apologies : Graham Greathead 
Max Leipold 
Geraldine Gardner 

· Colin Green 
Riaan Kuchar 

1. Welcome 

2. 

Leslie Viljoen opened the meeting and welcomed everyone present and thanked them 
for attending. A special welcome was addressed to Mr Jan Kuhn, the Deputy Mayor of 
the Overstrand Council. 

Purpose of f\Jieeting 

The purpose of the meeting was to inform the committee on the process that has been 
followed to date and to give an overview of the development plan that has b1:;en 
formulated. 

3. PiOcess 

Leslie Viljoen pointed out that the development plan has been informed by specialist 
studies, the consultant team and comment received from the public and the cornmunity 
committee members. 

A 90% compromise agreement has been reached by the proposed development plan. 

The process of formulating the development proposal started in 1999 and was followed 
by a public 11weting in June 2000 and the various community committee meetings to 
date. 

This meeting brings the first round of public participation to a close and wili be followed 
by the first phase of the statutory process in acquiring development rights for the 
property. 

It was emphasised that the development plan is an informed product that has undergone 
careful consideration from the various parties involved. 

4. Package of Plans /.\pproach 

Christo Kannenberg explained that a package of plans approach will be adopted to 
manage the proposed development. This flexible process makes provision for the fact 
that all planning decisions do not have to be taken at this stage. This approach 
envisages a series of plans at various levels of detail, becoming more refined ot more ~ 
detailed stages of the development. 

~~ . 

~ 
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The main components of this approach are: 

A Development Plan ; 
Rezoning; 

• 

Consolidation and Subdivision of the site into a number of Development 
Packa~~es; 
Individual Subdivision Plans for each Development Package ; n . 
Landscape Master Plan ; and 
Environmental Management Plans. 

The first phase of the statutory process includes an application for the approval of the 
development plan, rezoning, consolidation and subdivision of the site into a number of 
development packages. 

Background on Development Plan 

Robin Twentyman-Jones gave a brief background on the previous dev1::lopment plans 
that have been formulated and how these proposed development plans evolved to the 
current proposal. 

The development proposals dated 8 June 2000, 30 July 2000, 7 November 2000 and 
the current proposal dated 16 March 2001, were illustrated. 

The main amendments to the development plan dated 7 November 2000, in formulating 
·the current development plan, were highlighted as follows: 

Wetland studies completed - areas indicated on Flat Street and FaiiWciYS 
.Avenue. 

Practice range repositioned into the centre of the golf course, closer to the 
clubhouse and removed from affecting the wetlands. 

Holes 17 and 18 amended to cater for these wetlands. 

Hole 24 adjacent to Flat Street amended . 

Biological corridors created within the golf course, linking the wetland areas to 
the mountain edge/Fernkloof Nature Reserve, the Mossel River system and 
ocean. 

Residential Precinct 2 has been slightly enlarged. 

Golf Lodges are shown as conceptual footprints and not as a single development 
area. 

21S 

6. Environmental Process 

Louis de Villiers pointed out that an application in terms of the Environment 
Conservation Act, '1989, would also be required to facilitate the proposed development. 

This application/process will run parallel to the applications/process in terms of the Land 
Use Planning Ordinance, 1985. 

The Greater Hermanus Sub-Regional SDF has identified the site for develol.)rn,ent I 
purposes on a strategic l.evel and the current development plan is regarded as t 

4~ 
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• ~7 
consistent with the SDF. The SDF has also identified a wetland area and tH~ 
opportunity to connect natural areas. 

The study undertaken for the wetlands has identified the "no-development" option as the 
preferred ecological option, but this option has management problems and will hold a 
financial implication for Council. The current development plan is the preferred 
development proposaL This proP,psal provides for biological corridors ~nd a significailt 
enlargement of wetland areas~. The opportunity exists to enhance and rehabilitate ; 
wetland elements that have been ~eglected and degraded in the past. 

The importance of environmental management plans for the construction and 
operational phases of the development was pointed out. 

7. Traffic Impact Assessment 

Karen Dempers gave an overview of the traffic impact assessment that was conducted 
for the proposed development. 

The assessment was conducted in consultation with officials of the Over:strand 
Municipality, the District Roads Engineer and the PAWC: Roads . 

Guidelines set by national and international studies were used to conduct the 
assessment. It was not regarded as necessary to conduct any traffic counts for the study 
area. / 

... 

The assessment concluded that the future traffic to be generated by the proposed 
development wiH not have a major impact on the study area. The traffic impact 
assessment does however, include a traffic management programme. 

8. Engineering Services 

Andre van der Merwe gave an overview of the engineering services required to facil itate 
the proposed development. The following was pointed out: · 

• Water 

• · lrrigatio;n 

- A new reservoir will be required to provide potable water to 'the 
proposed development. 

- A borehole exists on the existing golf course which can provide 
irri_g9tiQn wa.ter. A better solution however. may be to make use of 
treated effluent that is available from the Hermanus sewage 
works. This will also facilitate the irrigation of other open 
spaces/sport fields . 

• Sewage Disposal- A conventional sewer system will be installed. Effluent will be 
reticulated to tvvo pump stations from where it wi ll be pumped to 
the Hermanus sewage treatment works. 

• Stormwater - Stormwater will be conveyed to the Mossel River or Ocean . Flows 
in excess of the 1 in 2 y~ar flow will be conveyed via roads and 
provision will be made for escape routes to the golf course (which 
will act as a retention area), the Mossel River and the ocean. 
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Market Product Provided 
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Leslie Viljoen pointed out that the development packages provided by the proposed 
development create an unique product which is not in competition with other areas or 
developments. Its location at the golf course in close proximity to natural areas 
contribute to the uniqueness of the development.· 

A market already exists for the products which are proposed. An unique lifestyle is 
promoted in a secure environment,twhich provides for a mix of residential erf sizes. 

A product is thus created for the development, investment and end-user markets. 

10. Residential Densities Provided 

The densities of residential precincts are fixed at a maximum number and could thus in 
practice be lower as indicated. Precincts containing single residential and group 
housing sites were calculated to have a maximum density provided by a 50/50 split 
between the number of single residential and group housing units. Flexibility regarding 
the density is however, provided if a demand for larger erven (causing a lower density) is 
experienced. 

11. Phasing 

·"1' A project of this nature will need to be constructed in phases. It is envisaged that 
·residential precincts 1, 2, 3, 4, 5 and 7 will form part of a First Phase. It is recommended 
that the construction of the additional 9 holes would be completed before residential 
precincts 6, 8 and 9 are developed. The latter should thus form part of a later phase. 

12. Discussion and Questions 

Question/Comment: Mr Frank Tennick raised the point that there is a water shortage 
experienced in the Hermanus area. The Overstrand Municipality 
must ensure that the water demand for the proposed development 
can be accommodated and that this will not put undue pressure 
on existing capacity. 

Response: Leslie Viljoen acknowledged that there is a water need in the 
Herman us area. The pmceeds of the proposed development will 
help fund the required infrastructure to provide water, not just to 
the proposed development, but to the Greater Hermanus area. 
The proposed development will thus aid the funding of critical 
projects in the Greater Hermanus area. 

Mr Jan Kuhn stated that the Overstrand Council is aware of the 
capacity limitations regarding water provision. A long-term 
solution however, needs to be obtained for this issue. Council 
regards this issue as a top priority. The proposed development 
will aid to generate funds for a long-term solution. 

Question/Comment: Mr Tennick commented that Council must ensure that funds 
generated by the proposed development v,rould be spent on 
solving the water demand issue. Funds should not be redirected 
in such a way that the water demand issue is not resolved. 



Response: 

... 
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• 
Leslie Viljoen replied that he, as development facilitator, cannot 
prescribe to Council how funds must be distributed. Council has 
however, identified the issue as a priority. 

Question/Comment : Mr Peter Stringthorpe requested that the advertisement for the 
proposed development must state that the water issue will be 
resolved by funds generate{] through the development. 

() 

Response: Council cannot be prescribed as to how funds must be distribuh~d. 
Council has identified the water demand issue as a priority. Th is 
however, cannot be stated in an advertisement. 

21B 

Question/Comment : Mr Geoff Andrew raised the concern that the Fernl-<loof residential y\(j 
area will be cut off from existing natural areas to the norlh . A 
barrier will in effect be created, which will further be aggravated by 
the erection of fencing. 

Response: The current development plan attempts to address this issue by 
providing a biological corridor to the north of the existing Fernkloof t('7 

·residential area. Fencing of residential precincts will be 
addressed in the detail subdivision phase of each residential 
precinct. 

Question/Comment : A concern was raised regarding the proposed residential 
densities. The question was posed as to when an objection can 
be made against the proposed densities. 

Response: The proposed development plan sets a maximum density for each 
residential precinct. This density can however, in practice, be 
lower than indicated at the stage when detailed subdivision is 
undertaken. An objection against proposed densities can be 
lodged at the first phase of the statutory application process. 

Question/Comment : A community committee member stated that an objection directed 
at a single component/precinct should not prohibit the proposed 
development to proceed. 

Response: Agreed. 

Question/Comment : When will "active" marketing commence for the proposed 
development? 

Response: As soon as approval has been obtained for the first phase of the 
statutory applications. 

Question/Comment: The link road, as directed by the PAWC, is a concern. Will 
possible future access control still be attainable in residential 
areas through which this link road stretches. 

Response: This link road is not a requirement for the proRpsed development, 
but is indicated as instructed by the PAWC .. ·. The link road can 
however, be seen as an emergency route that can be managed by 
the Overstrand Municipality, if and when the need arises. The 
PAWC insists that the envisaged link road and bypass route must 
be indicated on the proposed development plan. J. 
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Question/Comment: The alignment of the bypass route, as directed by the PAWC, is 
seen as a concern . 

Response : The bypass route is not a requirement for the proposed 
development. The alignment of this route will go through a 
separate statutory process when the need arises for such a route . 

() 

Question/Comment : Mr Mike Ravenscroft enquired if a link road to the Voelklip area is 
not desirable. 

Response: 

Question/Comment : 

Response: 

The current link, ·provided by means of a gravel road betwe~en 
Hermanus Heights and the Fernkloof residential area, is rarely 
utilised and a further extension of this link road will be under­
utilised. 

' Mrs Lee Burman stated that the Fernkloof Nature Reserve must \ 
be accessible to the general public. · 

·The intent to provide efficient access to the nature reserve is I t-(L 
shown on the proposed development plan. The issue of providing / \ ~ 
controlled access to msidential areas surrounding the nature 1/ 

reserve will be dealt with at a future stage. 1 f" 

·Question/Comment : The need. for the utilisation of ecological corridors'iby the publiC 
was raised. 

Response: The proposed development plan indicates the strategic planning 
of the site. Public access to certa in ecological corridors could be 
addressed through management plans. It is envisaged that 
ecological corridors could be as accessible as the Mossel River 
area. 

Question/Comment : Should the alignment of Fairways Avenue not be straightened at 
problematic areas? 

Response: Possible hazardous locations can be alleviated through the 
removal of vegetation to improve sight distance and by means of 
introducing traffic-calming measures. The realignment of Fairways 
Avenue is not regarded as a necessity and is not recommended. 

Question/Comment: The position of the required new reservoir is of concern. 

Response: The position of the required reservoir will be determined through a 
separate process. 

Question/Comment : Are the proposed golf lodges required for the development. 

Response : The instruction to the development facilitator by Council was to 
add maximum value to the property. Golf lodges will !~reatl y 
contribute to this directive. The market has also indicated a need 

for such a facility. ~ 

Golf lodges need to be located in close proximity to the clubhouse. 
Parkin~ will be provided for these golf lodges at a central par~ci ng , 

=fil 
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area located at the existing clubhousJ. It is envisaged that access 
to golf lodges will be provided by means of golf carts. 

The util isation of the golf lodges wil l be at a lower intensity than 
single residential units. Golf lodges are primarily utilised as 
overnight accommodation . · 

Question/Comment : Will golf lodges be double or sing le storey? 

Response: A mix of double and single storey units will be provided. SinglE~ 
storey units will need a larger building footprint than double ~;torey 
units . The specific location of single and double storey units could 
be negotiated with adjacent property owners. Leslie Viljoen and a 
land surveyor will be available to peg proposed development 
footprints. 

Question/Comment : How many residential units are envisaged for Precinct 5? 

Response: A maximum number of 150 units are proposed. The actual 
·number currently under review by possible investors is between 
110 and 120 units. 

Question/Comment : Has any detailed planning of residential precincts been 
undertaken? 

Response: 

CONCLUSION 

No detailed planning of residential areas has been undertaken by 
the project team. Interested investors have, on own accord, 
evaluated residential precincts to determined investment 
feasibil ity. 

Community committee members were requested to contact Leslie Viljoen if any further 
questions and concerns should arise . The desire to conclude the first round of the 
public participation process was expressed. Committee members were requested to 
lodge any further concerns or questions within the next 14 days. Ali participants were 
thanked for their contributions. 



GOLF COURSE 

1 Construction 
2 Irrigation 
3 Golf paths 
4 Grow in costs 
5 Maintenance Equipment 

Sub-total 
Provision for escalation 

TOTAL CARRIED OVER TO VIAS 

'/~ 
-, 

. t 

,..., 

Annexure 8 

fll~i!.il! 

... 

14,500,000 
0 
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MEMORANDUM OF UNDERSTANDING BETWEEN RABGAV ANO 
HERMAN US GOLF CLUB ... 24 NOVEMBER 2003 

i. 

2. 

3. 

4. 

5. 

6. 

7. 

B. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

. 17. 

18. 

Notorial Deed of Servitude or extend~d 100 year lease over entire 27 
holes. 

New 9 holes bUllt 

Changes to existing 18 holes- an greens to be of same standard. 

Guaranteed water from dams and newly built pipe!lne subject to local 
au1hority requirements. 

Land on both sides of clubhouse to be incorporated into club's title. 

f'few vehicl~ an trance I exit to dub with entrance I exit control. 

Parking to be upgraded, Increased and maximised according to land 
availability and rezoning conditions. 

Perimeter wan with palisade fencing around entire gotr course estate 
approximately 7.6 km in length. 

Golf cart paths from green to~ tee through entire 27 hofes as weft :as, a 
service road for maintenance vehicles to accommodate homeown(!t$to 
drive to club. -

Supervision as wen as grow in cost of golf course for grow ~., period of 
new9 holes. 

Equipment I implements for new 9 hofes (approximately R1 000 00())_ 

Extension to equipment storage ·facmty as required to accommodate 
additional equipment. 

Extension to golf cart storage and caddy enclosure to accommodate 
increase in membership. 

Orivinglpractice rangeJprac:tice puH:ing and chipping greens. 

Contract with homeowners association. 

New trees planted as included in new golf course design. 

Contract with Overstrand Municipality_ 

300 New golf memberships to horneowners. 

\l~ 222 
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Rabcav to appoint an independent party to evaluate the capacitY of the 
existing club house/half way house facility and should half way house 
'facility be found too sma.ll to accommodate the additional 300 members 
Rabcav will facilitate the funding of the required extension. 

20. Assistance and cooperation from golf club to pre seU a minimum of 120 
plots to members. 

21. Once golf course design, construction, specification and development 
cost has been agreed with Mateovitch & Hayes, Hermanus Golf C!ub 
shall become the clrent and Rabcav will guarant~e ~ development 
cost with progress payments on architect and engineers certificate. 

22. Rabcav shall be allowed to erect a temporary marketing I informetion 
centre adjacent to the dub house and putting green with adjoining 
designated parking. for visitors and staff. At) awareness campaign is to _ 
take place over the December I January period to Introduce the project 
to members as well as the public. 

23. The record of th$ meeting held with thG Hermanw; Gotf Club 
Development Committee. at Faocourt on 11 November 2003 is to be 
read in conjunction with tlils M.O.U. 

24. Rabcciv undertake to use its best endeavours as development 
facilitator to ensure that the objectives. as sat out in tl:ti~ M.O.U", is 
achieved and accepted by tha local authority. · · 
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tna'Tibe·rshios· \viii also be 
available for purchase. 

Herman us, voted the deanest town in South 
Africa in 2003, offers the best land-based 

·whale:-\~v-atcbing in the world. Wrth its warm 
saf.e beachesr wonderful walks ancLgreat 
restaurants, it is also one of the <;ountry's 
favourite summer· holiday destinations. 

Plots will bereleased on 2"December2004. 
Owing to the overwheJming responsa fu:im the 
public, interested purchasers will be required 1D 

register on 29 and 30th November: 
See below for details. 

GOLF ESTATE PLOTS FROM R600 000 
· -incl. VAT-

wwvv.femkloofestate.co.za 
· email: femkloof@rabie.co.za 

Phone Chris lmmelman on 082 783 6253 

\ 
\ 
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l.:F-



·oudste 
baan omskep. _ 

Enkel, residensiE~Ie e!1i~fe, wat Wissel ingrootte vanaf 
550tot l5l10 vi_erkant~Xmeters, sal terselfdertyd in ses ' *-'.·. . _,: . . 

. individliele-gebiede vi]'!ijestel word,·~elkeennoukeurig 

ingeskakel in die topogtMie van die area en die uitleg 
van die baan. 'n Beperktl;aantal gholfklublidmaatskappe 

sal oak te kokp beskikbaaiwees . 
. ~~- -

Herrnanus, wat in 2003 ;~5 Suid-Aft:ika se skoonste dorp 
bekroon is, hied die bl§.te walviswaarnerning in die 
wereld. Met sy warm, veilige strande1 wonder! ike · 

staproetes en fantasties~~restaurante, is dlt ook een vah 
die land se gunsteling ~,omervakansie-bestemmings. 

~ ' 

Erwe sal op 2 Desembet 2004 vrygestel word. Weens . 
die oorweldigende recl,l\pie van die publiek, sal van 

belangstellende kopers:Y,;_(jrwag word om op 29 of 30 
November te registreer~1;5Ten onderstaande gedeelte 

· vir beQWnderhede. 
--~- - -.. 

n __ , !: -~---.1§ -B" i:;- m.,t C: f \J' ; 0 - ~~- ·r -~ · .. · _--_- -. ~-- It!:. ~-~"-·. ¥__ .\ :Xi'-- -k,. 'fi..Ji ~..., - ,;y_ -~ ~ ~ - • 

GOLFLANDGOED ERWE VANAF R600 000 
(insluitende BTW) 

E-pos: fernkloof@rabJe.co.za · · 
.. .. ... .. .c - ···- , __ J . r 
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The constructlon of roads and services for the residential erven 
is well uhderway by CSV Construction which has subcontracted 
part of:theWotk out to. three local contractors. 

Precln.cts. on which work has started are 1, 5, 7, 8 & 9. After the felling 
of the alien trees, the views, 'particularly from precincts 7 and part of 
8 & 9, are spectacular and would make a visit to the Estate 
well worthwhile. · 

The first transfers of residential erven are expected to go through in 
Ma.rch,with:.the balance hiking place on a phased basis through to the 
en~ of ,fhe: YE!ar. · 

Purchasers are reminded that they have 
three yeats from d~te of transfer to complete 
their homes. 

Expected Transfer dates: 
· > S,arri~g any unforeseen circumstances, it 

::Js.expected that transfers of. erven in the 
varl6us< precir1cts Will occur as of the 
d'ai~s beloW: 

Precinct 1 
Precinct 2 
Precinct 5 

--1 
iviarch 
November 
June 

1 Precinct 6 October . 
o .. .._,..:n,..f 7 Mav / 1 r tcvu•v'-. ___ ~ 

1 Precinct 8/9 August I 

t: -~~ 
\ 

The development of Fernkloof Estate is 
being facilitated for the Overstrand 
Municipality by Rabcav, a joint venture 
between Rabie Property P rojects 
and Cavcor Property Developers who have 
teamed up with a broad-based 
empowerment consortium, Buyarnbo 
which in turn is headed up by local 
businessman James Bool. 

. .. · , ·~· 

From /eff; .Ph/11/p Kapa fromBuyambb, Cplin Green 
from Rabcav, Mzanenl lvlslumxlsw:i fr:om:. Buyambo, 

John Reb!e of R~bcav, ·Leslie Vlf}oen of Rabcav 
enc/ James Boo/ of Buy~mbo.' 

Management team 
Project manager for 
Fernl<loof Estate is 
Clint Evans, who has 
more than 25 years 

CllntEvans experience in civil 
Project Manager. construction, and 

who is responsible for co-ordinating all 
aspects of the infrastructure and golf course 
development. Clint is contactable on his 
email address clinte@rabieonsite.co.za. 

J 
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: g.L,E.CTRIFIED~ F. E N·C.I .. N G . . . .. . ... 

POBOX115 
Private Bag Xl6 
Constantia 7848 

12th December 2008 
Hermanus GolfEstate 

Dear Sirs, 

. . .. •. ·····-- ···-·- .. ,. ·- .. ,., . 

Tel; 552 6803/4 
Fax: 552 6805 

pete:r@l ivewircsvstems.co.7..a 

Thank you for the affording Live Wire the opportunity further evaluate' and report on the 
perimeter security systems and procedures at your GolfEstate, and herewith our ·findings 
and recommendations for your perusal. 

The present system offers very little fonn of access control to the GolfE~tate~ A_c~css can 
be gained through vaclous properties, gaps in and below the fencmjfas \veil as gates that 
are left open, as was fuund during our 15minute walk on the lllh ofDecembcr 2008. 

The proposed installation of palisade fencing on the sections ofthe northern and southern 
boundwies will provide nn additional physiCal barrier. 

·The only way of protecting the entire estate would be to ensure that the whole perimeter 
is uniformly fenced and gated. By so doing you will not have to rely on measures taken 
by others. The erection ofthls perimeter barrier will then be the first step in providing an 
alarmed and monitored security barrier. 

The top of the pc:rimeter walls and fencing should then be electrified with either 3 or 5 
strands and at the sartte time ensure that no sections of the fence orv..'alls c:a:n be breached. 
The electrified fencing should be divided into ;z;ones of approximately 200meters and the 
energizers should be installed along the inside of the perimeter, these energizers should 
be monitored and controlled from a cerrtral paint. 

We believe that anything Jess that tbe above 'Will always be inadequate and leave 
residents and players at risk, 

A detailed description and co~g structure for the above can be provide on request. 

We hope that the above rnev"'ts with your requin:ments and look forwa..""Cl. to being of 
assistance in the future. 

For LIVE WlRE SYSTEMS CC 

Chris Snyders 
Technlcal Advisor 
LlYE WIRE SYSTEMS CC 2003/ 049911/23 

,, .1- ,, ,, ~ 22l 
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MEMORANDUM Of SETTLEMENT AGREEMENT 

made and entered into by and between: 

OVERSTRAND rvi!UNICIPALITY 
herein represented by the Municlpal Manager, duly authorised thereto, 

whose full and further particulars appear in Schedule A hereto 
("Overstrand") 

and 

HERMANUS GOLF CLUB 
herein represented by, Wendell Meiring and Henk Kleinloog, duly authorised thereto, 

whose full and further particulars appear in Schedule A hereto. 
("HGC") 

1. INTERPRETATION AND DEFINITIONS 

Headings to clauses in this Agreement are for purposes of convenience ancl 
reference only and shatl not be used in the interpretation of nor modify nor amplify 
the terms of this agreement nor any clause hereof. 
In this Agreement, unless a contrary intention clearly appears: 

1.1 Words importing any one gender include the other gender; the singular 
includes the plural and vice versa; and natural persons include created 
entities (incorporated or unincorporated) and vice versa. 

1.2 The following terms shall have-the meanings assigned to them hereunder 
and cognate expressions shall have a corresponding meaning unless th1:! 
contrary clearly appears from the context: 

1.2. 1 "Business Days" 

1.2..2 "Course" 

1.2.3 "Date of Signature" 

1.2.4 "Development" 

means any day of the week, 
excluding Saturdays, Sundays 
and Public Holidays. 

means the Hermanus golf 
course. 

means the date on which the 
last signing party affixes its 
signature to this agreement. 

means the development of the 
Course. 

1.2.5 "Rabcav'1 
· means the RABCAV joint 

venture compnsmg Rabie 
Property Developers (Pty) Ltd 
and Cavcor Property Developers 
(Pty) Ltd. 

"""" '"'~'"' ""'""'~ "~"'"" ""' . £R ~ 
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2.. RECORDAL 

WHEREAS Overstrand, with Rabcav as its agent, developed the Course, together 
with the surrounding Fernkloof Estate ; 

AND WHEREAS the Development is now, for all practical purposes, completed; \ 

AND WHEREAS Overstrand wishes to finalise all outstanding matters with regard to 
the Development, with HGC, 

NOW THEREFORE th€ parties agree as follows: 

3. OUTSTANDING MATTERS 

3.1 Overstrand shall pay to HGC or its nominee in writing, the amount of 
R948 000.00 (nine hundred and forty eight thousand rand) in respect of all 
outsta.nding matters/works with regard to the Course/Development, save for 
the servitudes to be registered in favour of HGC as reflected in the 
Addendum to the Deed of Sale between itself and Overstrand, signed on 
even date. 

3.2 · Payment in terms of clause 3.1 is made wlthout prejudice to and under 
_reservation of all the Municipafity's rights .an(fwithout admission of any 
liability or obligation on the part of the Municipality or Rabcav In regard to 
the Course/Development. 

3.3 Payment of the aforementioned amount shaH be effected within 14 
(fourteen) Business Days from Date of Signature. 

4. INDEMNITY 

In consideration for the payment to HGC. in terms of clause 3.1 above, HGC hereby 
indemnifies and holds Overstrand harmless and shall keep Overstrand indemnified, 
against all and any s;laims, proceedings or liability of whatsoever nature and 
hpwsoever arising in any way whatsoever, other than specifically set out herein 1 in 
respect of, in connection with or resulting from the Development or the failure to 
attend to any aspect of the Development. 

rr-... 5. COSTS 

6. 

HGC shall bear all costs in respect of and related to this agreement, including 
without flmiting the generality thereof, the negotiation, draftin9, signing and 
execution thereof, on demand. 

BREACH 

In the event of any of the parties hereto (the defaulting party) failing to fulfil on 
due date any of the terms and conditions of this Agreement, the other party sh;~fl 
qe entitled, having given the defaulting party 5 (five) Business Days written notice 
to remedy the breach, either to cancel this agreement and claim damages and 
interest, or to enforce specific performance of this agreement and recover damages 
and interest. 
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7. ARBITRATION 

7.1 Should any dispute, question or difference arise between the parties with 
regard to any matter relating to any of the parties' obligations in terms 
hereof such dispute shal l be decided by arbitration in the manner set out 
herein. 

7.2 The arbitration shall: 

7 .2.1 be held in Hermanus and conducted in an informal summary 
manner on the basis that it shall not be necessary to observe or 
carry out either the usual formalities or procedures relating to' 
pleadings or discovery or the strict rules of evidence; and 

7.2,2 commence as soon as reasonably possible after it is demanded and 
with a view to it being completed within 21 (twenty one) Business 
Days after it is demanded; and 

7.2.3 be held under the provisions of the Arbitration Act of the Republic of 
South Africa (as amended or replaced from time to time) except 
insofar as the provisions of this arbitration clause shall apply. 

7.3 The arbitrator shall be a practising counsel or attorney of not less than 10 
(ten) years standing/ appointed by agreement between the! parties to the 
arbitration within 5 (five) Business Days of being called upon to make such 
appointment and failing such agreement withfn the 5 (five) Business Day 
period, appointed by the President of the Cape Bar Association or the 
Chairman of the Law Society of the Cape of Good Hope. 

7.4 The arbitrator shall, in giving his/her award, have regard to the principij es 
contained in this agreement and he/she shall decide the matter as submitted 
to him/her according to what he/she considers just and equitable in the 
circumstances and, therefore, the strict rules of Law need not be observed or 
be taken into account by him/her in arriving at his/her decision. The 
arbitrator's decision shall be presented within 7 (seven) Business Days after 
the completion of the arbitration/ in a written document, and he/she shall 
state the reasons for his/her decision therein. The arbitrator may determine 
that the cost of the arbitration be paid either by one or other of the disputin9 
parties or by each of the parties as he/she in his/her sole discretion may 
deem fit. 

7.5 Each of the parties to the arbitration irrevocably agrees that the decision of 
the arbitrator made at such arbitration proceedings: shall be final and 
binding on each of them; and shall be carried into effect immediately; and 
may be made an order of any Court having jurisdiction over t he parties. 

7.6 Notwithstanding anything to the contrary contained in this clause 7, the 
parties shall be entitled to institute legal proceedings by way of appltcati.on, 
action or otherwise in any Court having jurisdiction for the purposes of 
restraining or interdicting breaches of any of the provisions- of this 
agreement. 
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G€NERAE*

8"1 This agreement constiLutes the entire agreement concludecl between the'
parties regarding the subject matler hereof and no warranlies or
undertakings or representations other than those specifically recordedi
herein may be rel ied on by ei ther of the part ies.

8.U No amendment cr consensual cancellation of this agreement or any
provision or term thereof or of any agreement or other document issued or
executed pursua.nl to or in lerms of this ag.reement and no settlement of
any dispute arising under this agreement and no extension of time, waiver
or relaxation or suspension of any of the provisions or terms of this;
agreernenl, shall be binding unless recorded in a written document signecl
by the parties. Any such extension, waiver or relaxation or suspension
which is so given or made shall be strictly construed as relating only to the
matter in respect whereof it was made or given.

9. DAMICTLTA AND NOTICES

9.1 The parties choose domicilia citandi et executandi at their respectivt:
addresses as set out in Schedtrle lt hereto, at which aCdres;ses all noticq;
and legal process in relation to this agreement or any action arising
therefrom may be effectually delivered and served.

9,2 Any notice given by one of the parties to the other ('tl"re addressee")
which:

9.2.1 is delivered by hand to the addressee's domicilium citandi et
execufandi shall be deemed to have been rec;eived by thrl
addressee at the time of delivery;

9.2.2 is pasted by prepaid registered post from an address within ths
Republic of Soulh A.frica to the addressee al the addressee's
domicilium citandi et executandi shall be deemed to have been
received by the addressee on the l'd (thirdl Business Day after the
daie of posting;

9.2.3 is sent by fax or eleclronic mait to the addressee's domciliur,n
citandi et executandl shall be deemed to have been received on
the tsusiness Day foilowing-the ciay oi transmission.

9,3 Either oarty shall be entitled, on written notice to the other; to change its
address as set out in Scheduie 4..

(s {\ry

t?

Z\

Signed at Hermanus on

.\> VV I I t\ tr55tr5 :

"nno

ND MUNICIPALITY
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Signed at Hermantis on

AS WITNESSES:

1

2009.

HgRMAf' lUS GOLF CLUS

.J

Z\
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OVERSTRAND MU F{TCTFALXTY

Address

Contact Nunrbers

Contact Ferson

HERMANUS GOLF CLUts

Address

Contact N'*rnbers

Contact Ferson

B Magnolia Avenue, Hermanus, 7200

Te[: 0zB - 313 8000
Fax: 028 - 313 8030
e-ma![: wzybrands@overstrand.gov.za

Wernei 'Zybrands

Main Road, P O Box 313, Hernranus' 7200

Tef :  028 -  3LZL954/5
Fax: 028 - 3LZ2333
Cel l :  083 255 1902
e-maif: manager@hgc.co.za

Wendell Melring

Z\
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UMEMORANDUM OF AGR.EEMETTT

made and en tered  in to  by  and be tween:

OVERSTRAND M U NICIPALITY

herein represented by the Municipal Manager, duly authorised thereto,

whose full and further particulars aPpear in Schedule A hereto
("Overstrand")

a n d

FERNKLOOF ESTATE MASTER PROPERTY OWNERS'ASSOCIATION I
herein represented by Izak Krige, duly authorised thereto,

whose fu l l  and  fu r ther  par t i cu la rs  appear  in  schedu le  A  here to '

( *FEMPOA")

1. INTERPRETATION AND DEFINITIONS

Headlngs to clauses in this agreement are for purposes oF convenience and

referenie only and shall not be used in the interpretation of nor modify nor ampllfy

the terms of this aqreement nor any clause hereof'

In this i 'greement, unless a contrary intention clearly appears:

1 .1  Words  imPor t ing  any  one gender  inc lude the  o ther  gender ;  the  s ingu la r

includes the plural and vice versa; and natural Persons include created

entit ies (incorporated or unincorporated) and vice versa,

L.2 The following terms shatl have the meanings assigned to them hereunder

and cognaie expressions shall have a corresponding meaning unless the

contrary ciearly appears from the context:

1,2,1 "Ai iorneys"

a,Z.z "Business DaYs"

L.2.3 "Contractor"

means Chin Incorporated,
f4 Q House, 6 Dirkie Uys Street,
Hermanus,
Te l  No.  (028)  313 2450
Fax No.  (028)  313 2455
Trus t  bank ing  de ta i l s :
ABSA,  Hermanus 334 812
Acc. No: 406 258 5577.

means any  day  o f  the  week,
exc lud ing  Saturdays ,  Sundays
and Pub l ic .Ho l idays .  .

means the contractor ol
contractors to whom the
conlract to erect the fence is
awardeci.

il€gOUROUfl OF A6REEa€fl ti OVERSIUNO AUNlclPALlrv
C3:3r pM 19105/2009 d3t Dnntea 2009/05/19 r5:1.
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t .2,4 "Course"

1.2,5 "Date of  Signature"

1.2,6 "Deeds of  Sale"

t ,2,7 "Development"

1.2.8 'Estate"

1.2.9 'HGC"

1,2.10 "Purchasers"

1.2.11 "Quotat ion"

1.2.12 "Quotat ionAmount"

1.2,13 "Rabcav"

means the Hermanus golf

means the date on which the
last signing parly attaches its
signature to this agreement.

means the agreements entered
into between Overstrand and
purchasers of ewen in the
Estate.

means the development of the
Estate and, where applicable,
the Course.

means the Fernkloof Estate,
developed around the Course,

means Hermanus Golf Ctub.

means init ial purchasers of
erven in the Estate.

means the quotation acquired
by  FEMPOA for  fenc ing  cer ta tn
sections of the Cours€, as
described in clauses 3 and 4
below, attached hereto as
Annexure A.

means the amount payable tor
the fencing as reflected in the

Quotation,

means the joint venture
comprising Rabie Property
Developers (Pty) Ltd and Cavcor
Properiy Developers (Pty) Ltd.

RECORDAL

WHEREAS Overstrand was the owner of the Course anci surrounding land on parts
of which the Estate was cleveloped;

AND WHEREAS Overstrand, with Rabcav as its agent, upgraded the Course and
developed the Estate inlo erven which were sold to Purchasers;

AND WHEREAS, subsequent to the sale of erven to Purcnasers {now FEMPOA
members) on 22 November 2005, Overstrand sold the course to HGC on
6 December 2006i

AND WHEREAS the Estate, being open fronteC onto the course, sha!'e a common
boundary with the Course, parts of which are not fenced yet;

\ - \  -n r \Y'U- L)-
lr

L
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AND WHEREAS the unfenced areas posing a security risk to the Estale, are on the

Cou rse;

AND WHFREAS certain Purchasers insist on the entire Development being fenced as

repregented in the Deeds of sale;

AND WHEREAS a legal opinion obtained by overstrand concluded that in terms of

the Deeds of Sale, Overstrand is obliged to fence the entire Developmenu

A N D W H E R E A S t h e F E M P o A i s p r e p a r e d t o a c c e p t t h e r e s P o n s i b i | i t y o f f e n c i n g t h e
unfenced areas on the course. provided that overstrand contribute to the cost

thereof,

the parties agree as follows:

oBLTGATION TO FENCE 
/'

FEMpOA hereby jrrevocabiy accepis the obligation to fence ali #eas i lecEssary to

orovide a fully fenced estate, whether such areas fall within the boundaries of the

Estate or not, subject to the terms and conditions set out herein'

STANDARD OF FENCING

FEMPOA shall cause brick,/Stone/palisade- as well as electrical fencing' similar in

appearance and standard to the fencing surrounding the rest of the Estate, to be

erected on the unfenced areas as specified in the Quotation.

PAYMENT FOR FENCING

5.1 Overstrand agrees to contribute to the cost of such fencing, as follows:

5.1.1 t||e ex gratia Payment of Rl 300 000 (one mill ion three hundred

thousand rand) received by Overstrand from Rabcav in terms of a

seitlement agreement between them, shall be paid into the trust

account of the Attorneys within 7 (seven) Business Days of receipt

of same from Rabcav, for paymenl to the Coniractor upon

instruction from the FFMPoA, for the sole purpose of erecting the

fence as herein provided; and thereafter

5.1.2 R90O 000.00 (nine hundred thousand rand) shall be paid by

Overstrand directly to FEMPOA upon demand by FEMPOA, within 65

(sixty five) Business Days of Date of Signature or any extended

period agreed between Overstrand and FEMPOA in writ inE, provided

that Overstrand is satisfied with the Progress made with the

erection of the fence at that t ime; and provided further that in the

event of l i t igation instituted to prevent or halt the erection of the

fence, the iemainder of the aforesaid period of 65 (sixty five)

Business Days, or agreed extension, shall be suspended pending

the outcome of such iit igation.

5.2 The payment by Overstrand in terms of clause 5'1 above, shall cover, but

not exceed, the Quotation Amount.

I
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5,3 Funds held in trust by the Attorneys in terms hereof shall be invested in an

interest bearing account, interest accruing to the Person/entity to whom the

funds are ultimately paid, provided that no rnterest shall accrue to the

Cont rac tor .

5,4 Should the fence not be erected within the time period referred to in clause

5.1,2 above, or at all, the balance of the amount In trust in terms of clause

5.1.1, shall be paid to l-lGC, provided that should HGC have been the cause

of lhe fence not being erected/completed, the amount shall be paid to

Overstrand.

5 .5  Payment  to  HGC in  te rms o f  c lause 5 ,4  above sha l l  on ly  be  made a f te r
receipt by the Attorneys of written notif ication by FEMPOA fhat it does not

wish to erect the fence, or expiry of the period in accordance wlth clause

5.1 .2  above,  wh ichever  i s  the  ear l ie r '

INDEtiINITY

FEMPoA hereby indemniRes overst!"and and shall keep Overstrand indemnified,

against all or any claims and or l iabil i ty and or related costs, other than specifically

set out herein, in respect of or resulting from the fence around the Estate and the

Course or the lack of such fence.

7, BREACH

In ihe eveni of any of the parties heretc (the defauli ing party) fail ing to fulf i l  on

due date any of the terms and condltions of this Agreement, the other party shall

be entit!ed, having given the defaulting party 5 (five) Business Days written notice

to remedy the breach, either to cancel this agreement and claim damages and

interest, or to enforce specific performance and recover damages and interest'

A. ARBITRATION

8.1 Should any disputer question or dlfference arise between the parties with

regard to any matter relaiing to any of the parties' obligations in terms
hereof such dispute shall be decided by arbitration in the manner set out in

this ciause 8.

A.Z The arbitration shall:

8 .2 ,1  be  he ld  in  Hermanus and conducted  in  an  in fo rmal  summary
manner on the basis that it shall not be necessary to observe or
carrv out either the usual formalit ies or procedures relating to
pleadings of discovery or the strict rules of evidence; and

8.2,2 commence as soon as reasonably possible aFter it is demanded and
with a view to its being completed within 21 (twenty one) Business
Days  a f te r  i t  i s  demanded;  and

4.2.3 be held under the Provisions of the Arbitration Act of the Republic of

South Africa (as amended or replaced from Lime to time) excepi
inso far  as  the  Prov is ions  o f  th is  a rb i t ra t ion  c lause sha l l  app ly '

h,
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4,3

5

The arbitrator shall b€ a pj'actlsing counsel or attorney of not less than 10
(ten) years standing, appointed by agreement between the parties to the

arbitration $rithin 5 (five) Business Days of being called upon to make such

appointment and fail ing such agreement within the 5 (five) Business Day
period, appointed by the President of the Cape Bar Association or the

Chalrman of the Law Society of the Cape of Good HoPe.

The arbitrator sha11, in givjng his/her awardf have regard to the PrinciPles
contained in this Agreement and he/she shall decide the matter as submitted
to him,/her according to what hei/she considers just and equitable in the
circumstances and, therefore, the strict rules of Law need not be observed or
be taken into account by him/her in arriving at his/her decision. The

arbitrator's decision shall be presented within 7 (seven) Business Days after

the completion of the arbitration in a written document and he/she shall
state the reasons for his,/her decislon therein, The arbitrator may determine
that the cost of the arbitration be paid either by one or other of the disputing
parties or by each of the Darties as he/she in his/her sole discretion may
deem fit.

Each of the parties to the arbitration irrevocabiy agrees thai the cjecision of
the arbitrator made at such arbitration proceedingsr

8 ,5 .1  sha l l  be  f ina l  and b ind ing  on  each o f  them;  and

a.5.2 shall be carried into effect immediately; and

8.5.3 may be made an order of any Court having iurisdiction over the
partres.

Notwithstanding anything to the contrary contained in this clause 8, the
parties shall be enti l led io institute legal proceedings by way of aPplication,
action or otherwise in any Court having jurisdiction for the purposes of
restraining or interdicting breaches of any of the provisions of this

Agreement,

d . >

8 .5

cosTS

All costs in connection with the negotiation, drafting, signature and execution of this
agreement, shall be borne by the FEMPOA and shall be payable on demand'

I U .  U E N E K A L

10.1 This Agreement constitutes the entire agreement concluded between the
parties and no warranties or undertakings or representalions other than

those specifically recorded herein may be relieci on by either of ihe Parties.

1O.2  No amendment  o r  consensua l  cance l la t ion  o f  th iS  Agreement  o r  any
provision oi' term ihereof or of any agreemenl, bil l  of exchange or olher

document issued or executed pursuant to or in terms of this Agreement

and no settlement of any dispute arising under this Agreement and no

extension of t ime, waiver or relaxation or suspension of any of the
provisions or terms of this Agreement, shall be binding unless recorded in a

wri*en document signed by the parties' Any such extension, waiver or

relaxation or susPens:on which is so given or made shall be strictly

construed as relating only to the mattea in respect whereof it was made or

siven' 
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TI. DO'4ICIL'A AND NOTICES

11,1 The parties choose domicilid citandi et executandi at their respective
addresses as s€t out in Sched!le A hereto, at which addresses all notices
and legal process in relation to this Agreement or any action arising
therefrom mav be eFfectuallv delivered and served.

11.2 Any notice given by one of the parties to the other ("the addressee")
w h i c h :

11.2.1 is delivered by hand to the addressee's domicil ium citandi et
executandi shall be deemed to have been received by the
addressee a t  the  t ime o f  de l i very :

11.2.2 is posted by prepald reglstered post from an address wlthln the
Republic ol South Africa to the addressee at the addressee's
damicilium citandi et executandi shall be deemed to have been
received by the addressee on the 3'd (third) Business Day after the
date  o f  Pos t ing ;

' 
10,2,3 is sent by fax or electronic mail to the addressee's domcilium

r-\ citandi et executandi shall be deemed to have been received on
the Business Day following the day of transmission.

11,3 Either party shall be entit led on written notice to the other, to change its
address as set in schedule A hereto'

n
stgned at Hermanus on I 3 *l \ ry 2oo9

" AS WITNESSES

, 1  a
//

, ,6?*zno
-

Signed at Hermanus on

AS WITNESSES:

2009

FEMPOA

h
1ft;:
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, SCHEDULF A

OVERSTRAND MUNICIPALITY

Address  B Magno l ia  Avenue,  Hermanus.  TZOO

Contact Numbers Teh 028 - 313 e00O
Fax:  028 -  313 8030
e-mail: wzybtands@overstrand.gov.za

Contact person Werner Zybrands

FERNKLOOF MASTER PROPERTY OWNERS' ASSOCIATION

Address

Contact Numbers

Contact person

Fernkloof Estate, Theron Street, Hermanus,

Te l :  028  -  313  1130
Faxr 086 661 2046
Cel l r  082 558 8206
e-ft ail: lzak.krige@intekom,co.za

Izak Krige
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Date: 4TH March 2009
Quote No.: PCR6240A
Altention: IZAK KRIGE
Eaan: izak.krige@intekom'co'zalmanaget@hgc'co a

i

^ QUoTE FoR LIVE wlRE ELECTRIFIED FENCING AT: HERMAIiUS GOLF CLUB.

a-\. Thank you torselecting Live wire to quote for the above lnstaltation. our quotation is valid for 2'l days-

LivewirewasestabtishedinlggSsndishigh|yrcputsbteoperatinginthegre€lercgpeTo]tr^ll9aoulinsta||alions
afe caried oul b,y our own trained r_ve wire-rtir dna .ll insiafiatons mmply fully with lhe SABS legal tequirements'

g9!g[gAneiectri i€dfencestnemcsteffgotivede|errentevai|ahle'orkeepingtrespasser€out8idetheproperty
fEfr-ireter. lny snorting. cutting or tampering of the tence will activate audible and Yisual alarms'

Palisade 2055 meters at R81s/meter

Electrification of aoove paii!ade fencing including energizers and

catiing requireo to be incorporated into 20 zone monitoring sysiem

"iu'lde 
pifi-"ot (3 energizers 2050 metres of coms cable@22'5mt)

tnstallatlon of 4 strand electrified fencing on the front of

Precinct l{ t4omts @4sheter +8 gates)

lnstaltallon of remainder of 20 zone monltoring system to existing

"i*u'm"U 
ftn"fng{ ? energizer 4445mts of coms cable @ zz'slmeter

Upglade existing electrified fencing to 4 strands I above &1 below

ai ieouest of Overstrand MuniciPality

10 solar Panel installations 1 per energizer/Option

A.Smeter automated sliding gate at front entrance

l2 meter gtone clad brick walling at entrance

Contingency for arclritects and QS

M.livewiresvstems.co.za

R 1 674 825-00

R 61 237-s0

R 11 000-00

K  I 4 0  U I Z ' J U

R 96 000-00

R 105000{0

R 26 750-00

R 42 000-00

R 55 175.00

R 2 200 000.00

The above pi"ices exclude Value added Tax

o-?Y
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Box 1 15. Privaie Bsg X16, Constantia' 7848
Tel: O21 552680314 Fax: 021 5526805
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TERMS & DEPOSTTI

.P}€asec i rc |eo f t | ck th6opt ionsrequ | red8ndfax touson021552-6E0Stogs therw l thconf imat |onof
oefosit. On acceptanae' a tax invoice wil! be issued refl€c{ing your deposit and bslance'

.Tgro:Wetequirea60%depositpaidintoourbankaccountprigrtg.commEocemenlotinstallatlonOnreeiptw€will
@nfirn an instailation oa. *rrGf, sults you and issue a tax invoice ior th6 balance which will become due to

Lfus Wi€ on @mPlation.
, AI €quipment insBlled remains lhe property of Live-Wlre utrtil.paid fot in full'

. iour iua.ante i6 for 12 months aod covers workmanship and parls installed

. Bankbetaits: Live l4lir€ Systsms, Standard Bank AGo' No': 071 8ol 768'

Constantia Bnnch Code 025309.

ACCEPTANCE OF QUOTEI We trust that the above quote meets wilh your approval and look forward t0

your aoceptance of the above quotation and terms and conditions supplied'

at On thisAccspted by

day of.-.-...._...._- 2008

sPEc|F|cATloNsFoRYoURL|VEw|REELECTRIF|EDFENo|NGAsQuoTEoABovE:
Special attention wiff Oe given iL ensuie that the fencing is as unobtrusive as possible whilst remaining

effeciive:

.APa l isadefenceot thesamehe igh tanddes ignas theex is t |ngpa| isadefencewi | |beerec tedon
perirneter of the property indicate; as per plan by mutual agreement by owners open trontage .'."

. A neat and effective + sirand eiectrified tence will be filted 1o the iop of this pelisade fence as

discussed.
, 10 x g Joule Medin Mzg iwo zone energizers will be installed along the perimeter at aPproximately

€s6rn apart, provioing-i' zo; oilppL*i*.rulv 320m each, Thele energizers will be installed in

weather proot nousings mounied on'gatvanizeo padeslals 1 meter inside the perimeter tence.

r A cat 5 communicalio;s cable linking the energizec iogeiher for the moni'|oting system \r/ill be

lnstalled around th" entir" poir"i"rl all cablin-g will beileeved in 20mm PVC cmduit secured to

the palisade fence and cement walls
.Powerpo in tsneed lobeprov idedto theEnerg izers , i f th is isno tPoss ib lewehave inc |udedan

ootional pricefor the instaltation of 120 watt so|af panets wiih .105A'|H batteries, including housings

and brackets fullY installed
. We recommend that t;e entire electrifieci ience be checked and iiPgiaded io E 4 strand standard'

. We only use 1.zmm ta,inu gt"O" 310 stainless steel.wire attached to UV resistant insulators'

secured to hot dipped galvan-ized epoxy coated round bar or arc free and tamper proof flat bar

brackets.
. wiring will be spaced 100 mm apart, as per tegislation, effectively raising the perimeter boundary

height by 200mm.

t^gb
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The electrified wire6 will be tensioned with stainless steel springs and spting hooks

SABS aooroved l.6m "A" grade earth spikes wlll be driven inio the ground at intervals of

approximately 75 melers. depending on sojl type'

The entire etectrified fence system iilt be mo;itored al a central conitol Point' via the Nemtek 20

zone keypad system.

. A 8.Smeter sliding gate of the same design as the existing palisade fence will be installed across

the front entrance. rnis gaie wrrr oe autoirated via a centurion D5 gare motor and. .upqrqJith 4

remote controts. or tn" .rrn" o.",sn ai ttre existing patisade fence will be installed aFoss the front

entrance
r uability & Preparation of site: Please nota ihat it is advisable.for you to prepare lhe sile ptior to

inslaiiailon 
"troufa 

you havaeiotic or endanqered piants. Live Whe cannot be held resPonsible or

iiaUte for Oamaga. 
-ptease 

m?GiiiffiEE any such situation prior to installation.

ADDITIONAL
|ntheUn| iketyeventthatweneedtomoveanyelecir ic i tycab|es,waterpipesorrock,aseparatequote
wi|| be negctlated-

PoYI'ERFULMERLTNENERGTZER-UNcoND|TtoNAL?YEARREPLACEMENTGUARANTEE'

ENERGIZER
The Msrlin M28 has 2 zones allowing for easy identification of the seclion of fencing that has been

violated. This energiru, n"" 
"lior"J?nergy 

of a loutes and.delivers maximum pulse energy.of 8

i""i!!. ittte L 
""i,:i"if.al, 

yet dliivers a str-oit saing enough.lo stop the most determined intruder' A
'lzu 

zt*p inout *aintenance tree sealed lead acid battery will pto!9: 
" i"]T^1T,-oj-':11o""

operation in lhe Event of a mains-Power failure This microprocessor based gnerglzer nas

pio#;*"oru operating parameters that ensure thal lhis eneroizer can ooerate eflectively under

various conditions. fne energ;ei;;n'Ol 
""tivat"O 

or de-activat-ed by entering a 4,digit code on ihe

etectronic teypaO. nuxitiary inputs and outputs are provided on the enargizer to. allow tI:t"I -
*""it"ri"g. W" *itt instaltihe keypad in y6ur bedroom,.which,witl indicate v/hi6h zone has been

activsted. This keyp"o 
"ontrors 

itiJ energzero which indicate the status and alarm condiiions for all

zones. NB This unit is for two zones only'

GUARANTEE-_. l lo*mansnipandoquipmcntsupp| iedisguaranteedfor12monthsfrorndateofcomp|et ionou'

guaraniee doeg not cover malicrous damale to property of damage by falting trees, builders etc.

. Live Wire Signage wilt be p"i rp Jf"g'.f 
"t.d 

intervals.'Live WirJsignage remains lhe Property of

Live Wire and assures your guarantee and suppon lrom us'

Please do not hesitate to Gall me should you have any questions
queries you may have.

Assuring yo! of our best service at all times.
Kind regards

Paeo
PETER RECK
082 828 6345

MANAGING MEMBER
LIVE WIRE SYSTEMS CC

I am more than haPPY to discuss any

(-\,'
n r t>,\. It  U  \ ,  V  \-(;f >- /' \\ - / r )

\-/



Office:021 552-6803
Ernail: Deler(Alivewiresvstems.co.za
Fax:021 552-68os
ww.livewif esystems. co.za
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LETTER TO ALL FERNKLOOF ESTATE TRUSTEES REGARDING THE FENCE ISSUE

n ^ ^ -  T F ,  ' a & a a -
U E A I  I  I  U J L E S J ,

We have reached a crucial point in
Munic ipa l i ty .

the negot ia t ions wi th  the HGC and Overst rand

First ly, i  must give some background information:

' l - l - r a  
M D . \ A  l n a l z  a  l a a i a i a n  i n  l r l ^ . , ^ * k ^ -  l r \ r \  a t  + ^  ^ ^ ^ ^ ^ ^  + L ^  : ^ r ^ - ^ ^ r ^ J  ^ ^ - ! i ^ . .  i - . , - t . . ^ . J

r r r s  f ' f .  v ^  L v v N  s  u E l l J I U l l  l l l  l M g l l l u a l  L V W J  L \ J  t : I l g d g t r  L l l U  I l l L E l E > L ( j t l  P d l L l E j : r  l l l V l J l V t j U

with the fence issue in a round table discussion with the objective to arrive at a mutually
acceptable agreement without resort ing to legal action. Some twelve formal rneetings
were held and at least four informal discussions.

Dur ing the per iod of  the round tab le d iscuss ions,  obv ious weaknesses in  the per imeter
were ident i f ied and addressed.  This  enta i led a to ta l  o f  260m of  pa l isade fenc ing on the
southern boundary, a motorised gate at the Golf Rd entrqlce and a remote control led
pedestrian gate at the Simm St entrance. Overstrand Municipali ty paid R 300 000 for this
work.-A further thorough inspection of the perimeter showed up more weaknesses and
differing standards of the security measures in place, for example some area:; had
electr ic fences on top and other areas did not. Overstranci Municipali ty paid a further
R 150 000 to upgrade the identif ied problem areas. This work should be completed
d r  r r ; n a  + l - ' i c  r l n ^ t ,
u q t  l t  t q  L t  t t J  v Y E E \ .

R.egarding the matter of the unfenced sections of the N/S boundary, many ideas were
tabled and discussed. It  was resolved that the MPOA, HGC and Overstrand Municipali ty
would enter into an agreement , This was after the N/S Boundary owners informed the
round table meeting that they would not be able to form legally empowered bodies that
could speak for al l  the N/S boundai-y residents.

The Overstrand Municipali ty contracted Mariki Chin to draft the said agreement. After a
series of interactions, the draft that is attached to this letter was circulated to the Estate
trustees r 'or comment anci ieecjback. Three importaRt issues wer€ raised, harnely the
righis of ihe individual erf owners in the Esiaie, ihe iegai i iabi l i ty of ihe MPOA irustees i i
they impai red the r ights  of  the ind iv idual  er f  owners and a penal ty  to  be appl ied i f  the
HGC did not fence out a property that did not maintain the roadside barrier to the agreed.
sta nda rd.

i  engaged the part ies in correspondence with these proposed amendments as fol lows:
On 16 August I wrote to the part ies :

"Dear All,
I have subsequently heard from Sarelthat precinct 5 wants to add a sentence to clause 5
stat ing:
"The righis of individual erf owners in the Fernkloof Estate are noi impeded and are reserved
in this agreement".
This is to prevent individuat erf owners from suing the MPOA for having perhaps derogated
their riqhts.

l

I
I
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tf this insert is agreed to, then we need to distribute to all round table delegates for their
approval. lf they agree, I shall distribute it to all the precinci POAs for agreement at precinct
l a r ra l  "

On 23 August  I  wrote to  Mar ik i  Chin and Overst rand Munic ipa l i ty :

"Dear Mariki,
Prestwick Village (Precinct 5) held a trustees meeting on Friday and they wish to have some,
sort of penalty clause inserted into the contract in the event that HGC does not fence out a
property that does not abide to the prescribed security measures. My proposal is:
i'ln the event that the HGC does not either get a property on its boundary to correct the
deficiency in the street side security or does not fence out such property within 30 days,
HGC agrees to pay to the FEMPOA a sum of R10 000 per month for every month that that
securitv breach exists.""

As far as the penalt ies are concerned, HGC rejected this concept outright as fol lows:

On 2 September Rodon Pybus wrote:

"Dear Mariki,

The agreement between the Hermanus Golf Club and the other parties was supposed to be
the document to insure that our mutual interests were maintained. Introduction of any penalty
clauses, to my mind, is not in the interests of this agreement and the Golf Club cannot agre<l
to the inclusion of such clauses.
The only change to be made to the draught at this stage is thatw.hich was suggested by lzak
Krige to clarify the areas of responsibility.
Regards
Roydon Pybus
Hermanus Golf Club'

As far as the individual r ights and tegal l iabi l i ty of the MPOA trustees are concerned, I
wrote to the parties as follows:

"Dear Mariki,
The MPOA trustees wiil not sign the agreement without inciuding the amendnnent to the
indemnity clause as sent to you on 16/8/2010.
For ease of reference I include it:
"The rights of individual erf owners in the Fernkloof Estate are not impeded and are reserve'd
in this agreement".
This is necessary to prevent any estate owner taking iegai action againsi the indirridual lvlPOA.
trustees."

On Monday 6 September the Mayor cal led a meeting with myself representing the MPOA
and Roydon Pybus representing the HGC. Sharon Sleigh and Mariki Chin were also
present. The Mayor informed me that the penalty clause was off the table and that the
individual r ights clause would not be inserted into the indemnity clause. Tire draft
agreement on the table was f inal.

I  did not give up and wrote to the Mayor on 7 September:

"Dear Theo,
I have given the stalemate situation some thought overnight.
!i would be a pity if all the effort we have put into the process came to less thian a satisfactory
end.
A point that was not tabled at all yet, is that the indemnity from the MPOA is more powerful
than it appears at first sight. lt removes the possibility of legal action being instituted that is
funded by the collective of Estate owners. The easiest way to raise money is for a majority

I

I

d-,
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vote at MPOA level to impose a levy increase to fund legal fees and everybody helps to pay,
even if they disagree.
lf  the MPOA signs an indemnity, any legal action has to be by individuals and my experience'
is that when there is a call for real funds to be paid over, enthusiasm wanes very quickly.
I therefore urge you to reconsider the indemnity clause with reservation of the rights of
individualowners and protection of the position of the trusiees. You and your legal advisor are
invited to suggest wording to suit."

On 7 September I received a reply from Mariki Chin as fol lows:
"Dear lzak

My instructions are to advise you that the window of opportunity offered by
the municipality, is now closed. The municipality requires the indemnity
included in the draft document and if that is unacceptable to the MPOA, the
status quo shall prevail until the funds are paid to ihe golf club when it
is absolutely certain that all possible claims have become prescribed,

Should the MPOA in the interirn reconsider its position regarding the
indemnity, you are welcome to approach the municipality with a proposal to
that effect."

NOTE: The Overstrand Municipali ty intends keeping al l  the remaining funds
received frorn Rabcav for three years to ensure that prescription will occur, if
the agreernent is not signed.

The pert inent questions now are:

1. Is the indemnity clause, in i ts present form, an impairment of the r ights of
individual erf owners?

2. Are the MPOA trustees at any risk if they sign the agreement in its prresent formil

Does the agreement give the Estate some legal way of enforcing N/S boundary
owners'responsibi l i ty to maintain their roadside security through the threat of
being fenced ofi?

Should the MPOA sign the agreement in i ts present form?

Should we walk away and be satisf ied that the security upgrades that have taken
piace are what we have gained through the round table discussions and be
satisfied?

6.  Not  s ign ing the agreement  means that  ind iv ic iua i  owners,  s ing iy  or  E is  a group/  or
the MPOA are al l  not prohibited from taking further action in order to get the
remainder of the fence buil t .  is this a serious consideration?

Please feed back to me vour thouqhts and ideas.

Kind Regards

Izak

"7\,
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5 .
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Your Ref

Burgers & Van Noordwvk
ATTORNEYS - PROKUREURS

l. S. VAN NOORDWYK, B.A. LL.B, M. RANGE, B.Juris. LL.B
Attorneys i Prokureurs * Conveyancers / Transportbesorgers

Tel(028) 312^112718!9
Fax / Faks: (028\ 312-1420 (Conveyancing / Aktes)
Fax / Faks: (O2S) 312-2554 (Litigation / Litigasie)
6, 7 & 10'1 Wanington Arcade
Warringtonarkade 6,7 & 101
4 Harbour Road i Haweweg 4
PO Box / Posbus 50
HERMANUS 72OO
'Docex 4 Hermanus
E-mail : bvnorok@hermanus.co.za
VAT / BTW NO: 40301 14443

22 NOVEMBER 2OlO

THE MUNICIPAL MANAGER
OVERSTRAN D MU NICIPALITY
MAGNOLIA STREET
r  r F h t t  a  l l l  f  F
HEr(IVIAI\Ui)

72Ag

r \ a ,  r  r  I  t l ^

f 'Y  f iANU

Dear Sirs,

RE: OUR CLIENT: M KLEYNHANS AND OTHERS

1. We act on behalf of Mr Marius Kleynhans of 14 lnnesbrook Vitlage,

Fernkioof Esiate, Hermanus and other owneis of properties irn various

other precincts on the Fernkloof Estate (the Estate).

2. We are instructed that the Overstrand Municipality (the Municipality):

. was at all material tlmes the owner of the Hermanus Golf Course
and the surrounding land on which parts of the Estate was

developed;

. during December 2005, sold erven in the Estate; anci

r prior to the aforementioned sales either itself and/or through it's
development agent and estate agents, marketed eryen in the

Estate on the basis that they would form part of ia security

development where residents wouid be ensured of a secure

lifestyle adjacent to the Hermanus Golf Club'

3. Our client and oiher purchasers of erven. received sale documents
consisting of a pack of documents with various annexures including the

"Estate Rules" which provide as follows:

to the quality of life at the Fernkloof Fsfafe ts
t fr rllv nrnf aafer! hv p.lecfrified fencinq that is

"8 .1 A
security.

central feature
I
t
n
f t
' J

t l
F'

ate
[Emphasis added]
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8.2 An important element of a secure tifestyle is fhaf of prevention and

deterrence."

It is furthermore recorded in the first Estate newsletter in Febnuary 2006

that:

"Palisade fencing - Construction of the palisade fencing and walli1g

ta secure Fernkiaof Esfafe will start in February with work expected

to be comPleted bY the Year end."

It is clear fr-om the afor"esaid that it was uncerstood by all partfies that the

Municipality as the seller of the erven would ensure that the Erstate would

be fully protected by electrified fencing designed to prevent unauthorised

acees; ic the Esta-.!. ln the premises our client holds the view that the

Municipality is obliged to fence the entire Estate by means of electrified

fencini in such a wuy so as to ensure that purchasers obiain the secure

Iifestyle that they were promised.

To date a very substantial part of the Estate has indeed been fenced in

accordance with the Municipalitls aforementioned obligation' ln..this

regard we are instructed that until as recently as six months ago portions

of*the perimeter fence were still being built up and electrifiedi. This work

has however been discontinued and ihere are still important sections of

fhe northern and southern boundaries that have not yei been properly

secured by means of electric fencing. Thls has and continues to pose a

serious seeurity risk to our clients and to their families.

!n the result we have instructions to demand, as we hereby do, that the

Municipality fence all remaining boundaries of the Estate by means of

electrified iencing in such a way So aS to ensure that purchilsers o'r'r'tain

the secure lifestyle that they were promised.

In so far as it may be necessary, we hereby request your confirmation thall

you have been provided with sufficient noiice in ierms of section 3 of ACi

4A of 2OA2 of our clients intended legal action, failing which this;

colrespondence will serve as notice that application will in due course b€l

made for condonation as may be required. This correspondence will be:

used in support of any application for condonation'

Please be advised that unless we receive your writt"en confirrnation within

seven (7) days from date hereof that the unfenced portions of the northern

and southern boundaries of the Estate will be secured by electric fencing'

it is our instruction to proceed with the bringing of the necessary

application to compel such fencing.

6.

Z-\

7.
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Yours faithfully,
BURGERS & VAN NOORDVVYK
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IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TOWN)

ln the matter between:

CASE NO:

MARIUS JAKOBUS KLEYNHANS
in his capacity as Trustee for the
tirne being of The Kleynhans FamilyTrust FIRST APPLICANT

HEATHER KLEYNHANS
in her capacity as Trustee for the
time being of the Kleynhans Family Trust SECOND APPLICANT

CoRNERCADE (PTY) LTD THIRD APPLICANT
-\,

t SHIRLEY MILL|CENT KOSTER FOURTH APPLICANT

T|ELMAN I.IIEUWOUDT AGENBAG FIFTH APPLIIOANT

AND

OVERSTRAND MU N i Ci PALITY h F A h A t  t h F l  t -

r(ESTUI\Utr.I\ I

SUPPORT|NG AFFIDAV|T

r\

I undersigned

do hereby make oath and say:

HEATHER KLEYNHANS



? 5 3
E#

I am an adult female and the Second Applicant. I r'eside at 14 Innesbrook

Villiage, Fernkloof Estate, Hermanus. I am duly authorised to depose to this

affidavit in my capacity as Trustee for the time being of the Kleynharns Family

Trust.

The facts disposed to herein are within my own personal knowledge, unless

the context indicates othenruise, and are, to the best of my knowledge and

belief, true and correct.

To the extent that legal submissions are advanced, they are made on the

basis of advice received frorn my legal representatives, which advice I

believe to be true and correct.

i have read the affidavit eieposed to by the First Applieant and I confirm the

correctness thereof in all respects.

The Kleynhans Family Trust is the owner of erf 9977, which is located in

precinct 2 of the Fernkloof Estate and also known as 14 lnnesbrook Villiage,

Femkloof Estate. The aforesaid erf was bought from the developer of the

Fernkioof Estate.

The decision to acquire properly in the Fernkloof Estate was also motivated

by the fact that the Overstrand Municipality undertook to provide a secure

lifestyle in a property development that would be fully secured by an

electrified fence around the perimeter of the Fernkloof Estate.

4

5

7*-.'
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"

7 Although the Overstrand Municipality has been paid the purchase price for

the ef, the secure lifestyle that the Overstrand Municipality promised us has

not been received. The First Applicant and I together with our three

daughters reside in the most unprotected precinct on the Fernkloof Estate

and it is unacceptable that the secured living promised by the C)verstrand

Municipality has been provided for other precincts in the Fernkloof Estate,

whilst my daughters and I feel unsafe in our own home.

The Application for the relief sought in the Notice of Motion is herewith

supported.

in her capaciiy as Trustee of the
Klevnhans Familv Trust

B

eA

lhereby certifu that on this &3' day of June 2011 in my presence at

Hermanus the Deponent declared that she knew and understood the conternts of this

affidavit, no objection to taking the oath, and that she cggsidered the oath as binding

on her conscience.

coM SIONER OF OATHS

FULL NAM

C*tu?id ;SSt*'i{ER *F S&Tft&
p RAilT lsll'lG t-"?T* ft :\i€Y n'$"s"

RANK: rrrt- viiAqplltGi&ti: FL*CE
r.lAfts*Ltft ft*A*
Fl€&h€ANU$

NUMBER:

STATION:

.. r:"a3
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IN THE HIGH COURT CIF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAFE TOWN)

ln the matter befueen:

MARIUS JAKOBUS KLEYNHANS
in his capacity as Trustee for the
time being of The Kleynhans FamilyTrust

HEATHER KLEYNHANS
in her capacity as Trustee for the
time being of the Kleynhans Famiiy Trust

CORNERCADE {PTY) LrD

SHTRLEY MILLICENT KO$TER

TIELMAN NIEUWOUDT AGENBAG

AND

OVERSTRAND MUN ICI PALITY

To:028 314e554

CASE NO;

I

FIR$T APPLICANT
I
{

i

sEcoND APF'LICFNT
I
1

THIRD APPLIICANif
)
i

FOURTH APPLICANT
i

FIFTH APPLICANT

RE$PQNDENT

'  P .  1 / 3

,

L 3

ffi

SUPPORTING AFFIDAVIT

t undersigned

do hereby make oath and say:

MTNETTE KLEYN}IANS

lr
"[ll-'



e2-JUN-e411 14 :57  From: To:828 31e2554

I arn an adult female and a Director of the Third Applicant.

Tobias Hainyeko Street, $wakoprnund, Namibie. t am duly

depose to this affidavit sn behalf of the Forth Applicant.

P . ? / 3

? 5 6
U #

.i
I reside at 11

authorisbd to

4

Z The facts disposed to herein are within my own Personal knowledge, uhless
j

the context indicates otherwise, and are, to the best of my knowledge and
.

belief. true and correct. l

ri

To the extent that iegal submissions are acivaReed, ihe'y' are made op the

basis of advice received from my legal representatives, which ad$ice t

!

believe to be true and eorrect.

I have read the affidavit deposed to by the First Applicant and I confi'ltr the

correctnegs thereof in all respects- ;

The Third Applicant owns erf 10131, which is locatecj in precincrt 6 6f ihe
i

Fernkloof Estate and also known as 60 Lakewood Villiage, Fernkloof Estate'

The aforesaid ert was bought from the developer of the Fernkloof Eistatp'

The decision to acquire property in the Fernkloof Estate was also motivated

by the fact that the oveistrand Municipality undertook to provide a secui'e

lifestyle in a property development that would be frrlly secured bV an

r
electrified fence around the perirneter of the Fernkloof Estate'

7 Although the Overstrand Municipality hae been paid the purchase price for

the erf, we have unable to develop the property as the secLlre lifestyfe that

the Overstrand Municipality promised has not been received arrd nrir sucl''

representation can thus be made to prospective buyers of the develop$d erf'

{

$.,
. r t
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The Application for the relief sought in the Notice of Motion is herewith

supporieci.

, ilEfi;;ffi#lffi##J'*'*"

MINETTE

I hereby certify that on this 72 day of June 2011 in my 6rresence at
s'aaka!trw.u4/f)-,.rlffiht{*t$fhe 

Deponent declared that she knew and understood the contents of this

affidavit, no objectiorr to taking tire oath, and that she considei'ed the oatli as binding

on her conscience.

FUI-L NAME:

RANK:
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IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HIGH COURT, CAPE TOWN)

ln the matter between:

MARIUS JAKOBUS KLEYNHANS
in his capacity as Trustee for the
time being of The Kleynhans Family Trust

HEATHER KLEYNHANS
in her capacity as Trustee for the
time being of the Kleynhans Family Trust

CORNERCADE (PTY) LTD

SHIRLEY MII-LICENT KOSTER

TIELMAN NIEUWOUDT AGENBAG

AND

OVERSTRAND MUNICI PALIry

G #
CASE NO:

FIRST APPLIOANT

SECOND APPLICANT

THIRD APPLICANT

FOURTH APPLICANT

FIFTH APPLIOANT

RESPONDENT

SUPPORTING AFFIDAVIT

I undersigned,

SHIRLEY MILLICENT KOSTER

do hereby make oath and say:

1 I am an adult t femaie residing at 12Innesbrook Village, Fernkloof Estate, who

acts herein in my personal capacity as registered co-owner of erf 9965,

Fernkloof Estate, which is located in precinct 2 of the Fernkloof Estate and also

known as l2lnnesbrook Village, Fernkloof Estate and also nomine officio in my

capacity as a Trustee for the time being of the E W KOSTER Family Trust and

the registered co-owner of erf 9965, Fernkloof Estate, which is located in

precinct 2 of the Fernkloof Estate and also known as 12 lnnesbrook Village,

Fernkloof Estate. 
d .I . M" "
r {  , /

/
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I am duly authorised to depose to this affidavit on behalf of the Forth Applicant.

The facts disposed io herein are within my own personal knowledge, unless tht;

context indicates otherwise, and are, to the best of my knowledge and belief,

true and correct.

To the extent that legal submissions are advanced, they are made on the basis

of advice received from my legal representatives, which advice I believe to bt;

true and correct.

I have read the affidavit deposed to by the First Applicant and I confirm the

correctness thereof in all resoects.

I am the co - owner of erf 9965, which is located in precinct 2 of the Fernkloof

Estate and also known as 12 lnnesbrook Villiage, Fernkloof Estate. Thr=

aforesaid erf was bought from the developer of the Fernkloof Estate.

The decision to acquire property in the Fernkioof Estate was also nnotivated by

the fact that the Overstrand Municipality undertook to provide a secure lifestyle

in a property development that would be fully secured by an eler;trified fence

around the perimeter sf the Fernkloof Estate.

Although the Overstrand Municipality has been paid the purchase price for the

ed, the secure lifestyle that the Overstrand Municipality promiserJ us has not

been received. I live alone in the most unprotected precinct on the Fernkloof

Estate and has been the victim of a'housebreaking in December 2009. lt is

unacceptable that the secured living promised by the Overstrand Municipality

has been provided for other precincts in the Fernkloof Estate, whilst I feel

unsafe in my own home.

fl/ M;',r
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Motion is herewithin the Notice of

FULL NAME:

NUMBER:
-11 tz:-zctr{- '*(J

STATION:

f f i
I
L 0 t j

The Application for the relief sought

supported.

I hereby certify that on this ?q t/'day of June 2011 in my presence art Hermanus;

this affidavit,

her conseience. 
n'r\\{=\

the Deponent declared that she knew 
lP.o"O"rst6od-tlie"i'onG

has no objection to taking the cath, ar{qtnat she considered the

t JG' t-,ra

1.5
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#IN THE HIGH COURT OF SOUTH AFRICA
WESTERN CAPE HIGH COURT, CAPE TOWN)

ln the matter between:

MARIUS JAKOBUS KLEYNF|ANS
in his capacity as Trustee for the
time being of The Kleynhans FamilyTrust

HEATHER KLEYNHANS
in her capacity as Trustee for the
time being of the Kleynhans Family Trust

coRNERCADE (PTY) LTD

SHIRLEY MILLICENT KOSTER

TI ELMAN NI EUWOUDT AGENBAG

AND

OVERSTRAND MU NI CI PALIW

CASE NO:

FIRST APPLIOANT

SECOND A,PPLICANT

THIRD APF'LICANT

FOURTH APPLICANT

FIFTI-{ APPLICANT

RESPONDENT

SUPPORTING AFFIDAVIT

I undersigned

do hereby make oath and say:

TIELMAI-| NTEUWOUDT AG Ef.l BAG

I am an adult male

Berghof, I am duly

Forth Applicant.

and the Sixth APPlicant.

authorised to dePose to

I reside at 1 Lobelia Street,

this affidavit on behalf of tlhe



2 The facts disposed to herein are within my own personal knowledge, ,n,I.s

the context indicates otherwise, and are, to the best of my knowledge and

belief, true and correct.

To the eltent that legal submissions are advanced, they are made on thre

basis of advice received from my legal representatives, which advice I

believe to be true and correct.

l have read the affidavit deposed to by the First Applicant and I confirm the

correctness therecf !n all respects.

| .am the owner of erf 9977, which is located in precinct 2 of the Fernkloof

Estate and also known as 1 Innesbrook Villiage, Fernkloof Estate. The

aforesaid ed was bought from the developer of the Fernkloof Estate.

The eieeision to aequire property in the Fernkloof Estate was afiso motivaterd

by the fact that the Overstrand Municipality uncjertook to provide a seeure

iifestyie in a property cievelopment that would be fully secui'ed by" em

electrified fence around the perimeter of the Fernkloof Estate.

Although the Overstrand Municipality has been paid the purchase price f,or

the erf, I have unable to develop the propefty as the secure lifestyle that the

Overstrand Municipality promised has not been received and I cannot

represent to prospective buyers of the developed erf that it is indeed the

case.

The Application for the relief sought in the Notice of Motion is herewiith

suppoded.

3
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I hereby certify that on this
.&l si day of June 2011 in my Presence at

Hermanus the Deponent declared that he knew and understood the contents of this

affidavit, no objection to taking the oath, and that he considered the oath as binding

on his conscience.

A$€Bffi#'ffi&ffi$ffiKnffiG
eoannr-rissimerdCntliis

.'\ trxfiffic$o
A*e*um$*qSffiotr

tAcAcffis
Snrus Trading Fe$t &4dE? F6€d, S*ais Rlver

n [\,1 
-rra3re

l l l l l l  s#  _ - '
NJLI-; <J-:*-*>-k:fe =;r(

COMMISSIONER OF OATHS

FULL NAME: Si,'l t" C tffiql

I,
RANK: rif€;e;lf-S / ct={- .

,e

NUMBER: _"lt_.r ?"=Z_S:Lf b _

i \
srATloN: t\fjna*n*g -



HIGH COURT

ln the case between

FILE COPY

nn l
Our Ref: 111107137

Case Nci: 12'15512A11
UR\l No: n/a

MARIUS KLEYNHANS & 4 OTHERS
an0
OVERSTRAND MUNICIPALITY

Address where served:
MAGNOLIA STREET, HERMANUS

PLAINTIFF

RESPONIDENT

NOTICE OF MOTION

r .A r r - i f r r  nn  ?R  r r JNE 2011  a t  L4 .20 ,  I  hand led  the  abovenamed  p rocess  i n  t he  man le r  i nd " i ca ted
oe  I  ow :

,yA{rurn oF sERVrcE/EXECUTTON:

By proper serv ice of  a copy of  the NOTICE OF MOTION at  the OVERSTRAND MUNICIPALI :TY,  HERMANUS,

upon MR DESMOND LAKAY, ATTORNEY at  the above address,  apparent ly  not  less than t r -6 years of  age,

appa ren t l y  i n  cha rge  o f  t he  p rem" i ses  a t  t he  t ime  o f  se rv i ce ,  a f t e r  exp ia in ing  the  na tu re  and

c r f , n ten ts  t he reo f  t o  t he  sa id  pe rson  se rved .

J.N.L MCLACHLAN
PO BOX 177
HERMANUS. T2OO

Tel :028-3122508
Fax:028-3122508
Email:  sherif fhermanus@gmail.com

Acccount info for bank deposits/transfers:
FIRST NATIONAL BANK QOA-412 ( HERMANUS ))
Name: J l . l  LMCLACHLAN
No.52472945570

MICHAEL RANGE & ASSOCIATES
PO BOX 548
HERMANUS
7200
Your VAT No:

DESCRIPTION OF FEES

Registration
Return & Copy
Service
Travel l ing
Item 32

6.00
i23.00
,44.00
:24.00
2.04

Subtotal Fees
Ph.rs VAT

TOTAL C'WING

Invoice No: I  01989 My VAT No: 42701 (50536

lnvoice issued on 29-Jun-2011.

99.00
13 .86

R 112 ,86

Account No: 416

Your reference: MR/AM

(Siigned) SHERIFF:J N L

From:  SHERIFF

Daaa 1 nf 1
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IN THE HIGH COURT OF SOUTH AFRICA

WESTERN CAPE HIGH COURT, CAPE TOWN

Before the Honourable Acting Justice Smit
On Wedhesday 27 Ju\ 2411

ln the matter between:

MA-R-!US KLEYNHANS

ln his capacity as Trustee for the time

being of The Kleynhans Family Trust

HEATHER KLEYNHANS

ln her capacity as Trustee for the time

being of The Kleynhans Famiiy Trust

coRNEReADE (PTY) LTD

SHIRLHY MILLICENT KOSTER

TIELMAN NIEUWOUDT AGENBAG

and

OVERSTRAND MU N ICI PALITY

Case No: 'N 2755120X1

Fir--"t A.pp!icant

Seconrd Applicant

Third Applicant

Fourllh Applicanl

Fifth Applicanl:

[?espondenli

ORDER

mnffi*rlEffi*ig:-iel

By agreement between the parties it is ordered
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$6. ho*nir*3enn h ut*F*d hn'd-tan *{} '

f?012 at 10.00 or as soon thereafter as the tffi''l
t . The matter be postponed to 15 May'201 2 at 10.00 or as soon thereafter as the

6
:.-,..":

matter may be heard; and

2. That the costs of this postponement are to stand over for later determination.

Michael  Range & Associates

HERMANUS

c /o  5  S t rauss  Da ly  I nc .
CAPE TOWN

/ndz

ffiqllnr

2911 
-07- 2 I

c A.P E T!]\/\l\/5lXr', 91+?
t*,u*'.@gEltcF
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BOX 135

IN I., i HIGH COURT OF SOUTH AFRICA

WESTERN CAPE HIGH COURT, CAPE TOWN

ln the appplication of :

MARIUS KLEYNHANS
In his capacity as Trustee for the time being of
The Kleynhans Family Trust

HEATHFR KLEYNHANS
ln her capacity as Trustee for the time being of

- ''\ The Kleynhans Family Ti'ust

CORNERCADE {PTY}LTD

SHIRLEY MILLICENT KOSTER

TIELMAN NIEUWOUDT AGENBAG

and

OVERSTRAND [4UNICIPALiTY

CASE NUMUER'. 127 551201 1

1'tAPPLICANT

2Nd APPLICI\NT

3'd APPLICANT

4tn APPLICT\NT

Sth APPLlO;\NT

RESPOiiDENT

NOTICE TO OPPOSE

PLEASE TAKE NOTICE that the respondent intends opposing the Notice of Motion applicaiion as set clown

for Wednesd ay, 27 JULy 2011 and appoints the offices of the undersigned as the addres;s at which they will

accept service of pleadings and notices in connection with the application'

Dated at Cape Town this Btt' day of JULY 201 1

CHIN INC
HERMANUS

VANDERSPUY
P C Neethling
021 419 3622
paulan@vdslaw.co.za



CHIN INC
218 HOPE STREET
HERMANUS
c/o Van der Spuy Cape Town

14 Long Street
Cape Town
P 0 Box 1701
Cape Town
DX:53 Cape Town
(Te|.419-3622)
(FX:418-1329)

269

To;

and to:

VANDERSPUY
P C Neeihling
a21 419 3622
paulan@vdslaw.co.za

THE REGISTRA.R
High Court
CAPE TOWN

MICHAEL RANGE & ASS
Attorney for Applicants
Hermanus
c/o Strauss Daly lnc
15th Floor
The Teraces
34 Bree Street
CAPE TOWN
Ref: L Malherbe

r\

(Ref.
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BOX 135

IN THE HIGH COURT OF SOUTH NTN.IEN.  , - . , . . . . :

-  t -

WESTERN CAPE HIGH COURT, OAPE TOWN +;- "

' ' t r ! f  
* f t

f f *

ln the apppiicaiion of :

MARIUS KLEYNHANS
ln his capacity as Trustee for the time being of
The Kleynhans Family Trust

r F A  t t l  F \ r t t t  I  I  t t A
HEA I NtrK h,Ltr, I  Ni lAND

In h-or r:anacifv as Tnrst-oe fnr the time heino of
The Kleynhans Family Trust

CoRNERCADE (PTY)LTD

SHIRLEY MILLICENT KOSTER

TIELMAN NIEUWOUDT AGENBAG

and

OVERSTRAND MUNICIPALITY

CASE NUMBE:R'. 127 55i2}.1t

1St APPLICAI\IT

2'd APPLICAhiT

3'd APPLICAI\IT

4th APPLICAI\IT

sih APPLICANIT

RESPONDEI\IT

\ , . . . i :

FILING NOTEE

DOCUMENT FILED :

Dated at Cape Town this 9th

Respondent's Answering Affidavit

day of DECEMBER 201 1

OHIN INC
HERMANUS

c/o Van der Spuy Cape Town
Attorneys for Respondent

VANDERSPUY
P C Neethling
021 4193622
paulan@vdslaw.co.za
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(Ref , PC Neethiing/ar10H | 1 /0028)
4tt'Floor
14 Long Street
Cape Town
P O Box 1701
Cape Town
DX: 53 Cape Town
(Tet.419-36i22)
(FX;418-1329)

a n r {  { n '
; r \  c l l  lu  Lv ,

' Y . . .

q:

€7'\

THE REGISTRAR
High Court
CAPE TOWN

MICHAEL RANGE & ASS
Attorney for Applicants
Hermanus
c/o Strauss Daly Inc
1Stn Floor
The Terraces
34 Bree Street
CAPE TOWN
Ref:L Malherbe

To:

VANDERSPUY
P C Neethling
aT 419 3622
paulan@vdslaw.co.za



IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE t-ilGH COURT, CAPE TOWN)

CASE I'{UMBER 12755111

-\
;

ln the matter between:

MARIUS KLEYNHANS
In his capacity as Trustee for the time
being of the Kleynhans Family Trust

HEATHER KLEYNHA,NS
In her eapacity as Trustee for the time
being of the Kleynhans Famity Trust

coRtiERcADE (pTY) t_TD

SHIRLEY MILLICENT KOSTER

TIELMAN NIEUWOUDT AGGENBACH

and

OVERSTRAND MU NICIPALITY

First Applicanft

Seconcj nppiicani

Third Applicant

Fourth Applicant

Fifth Applicant

Respondent

ANSWERING AFFIDAVIT

l, the undersigned,

ALFRED RIAAN KUCHAR

do hereby make oath and say that:
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I am an adult male and Senior Manager: Town Planning and f]roperty

Administration. overberg Municipali ty. I  am duly authorised to make

this affidavii on behalf of the Respondent.

The facts set out herein are true and correct and, save where the

contrary is indicated - in which event I verily believe such contents to

be true and correct - are within my personal knowledge and belief.

Where I make legal submissions herein, I do so based on advice

received from the Respondent's legal representatives and in tfre belief

that such aclviee is correct.

3. I have perused the Notice of Motion dated 27 June 2Afi and the

affidavits deposed to by the Applicants in support thereof. I will in due

eourse deai with the aiiegations contained therein. Before doing so, l,

however, wish to addi'ess the fact that the Applicants faiiecj to join

necessary parties in these proceedinEs and also deal with the

Respondent's special defence of prescription as points in timine.

FIRST POINT TTV I'M'NE - NON.JOI.N.DER OF NECESSAR.Y PARTIE:S

4. The Applicants seek an order directing the Respondent tc ensure that

the "Fernklaaf Esfafe" is fully protected by electrified fencing that is

designed to prevent unauthorised access to the estate. When regard is

had to annexure "A" to the founding affidavit, it is clear that the

Applicants in reality require this Honourable Court to order the

Respondent to erect an electrified fence (the precise make-up or

design of which is not altogether clear) along certain portions of the

;
.1....

Vza' w

,ft
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northern and southern boundaries of the Hermanus Golf course - in

areas where the golf course (which is the property of the Herrrnanus

Golf club) share a cornmon boundary with properties which are owned

by third parties. lt stands to reason that the Hermanus Golf club and

the said third parties have a direct and substantial interest in the

subject matter of the issues involved and the order which this

Honourable Court might make.

! have been acvised and verlly believe ihat ihe Appiicarrts' faiiure io

join the third party owners (being the Hermanus Golf club and the

individual owners of the erven which the Applicants seek to fence out,

as well as owners of properties in the Fernkloof Estate itself) is fatal to

their case (in the sense that the Court will not deal with thoser issues

without such a ioiylr being etfected).

As can be gleaned from the founding af.ridar-rits, cavcor (pt5r) l-td

and Rabie Properties (Pty) Ltd, carrying out a joint venture under

the style of "Rabcav Joint Venture", developed the residential

estate known as the Fernkloof Estate on behaif of the

Respondent. (lt shouiei be noteci that ciuring the pianning and

approval stage the proposed development was referred to as the

Hermanus Golf Estate, but was after approvar rebranded to

Fernkloof Estate).

The municipal land upon which the estate has been developed

is adjacent to and in some cases within the borders of land

\-

5 . 1

!
I

I
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which had previously been leased by the Respondent to the

Hermanus Golf Club (and on which the latter's golf c<lurse is

located). The Respondent has in the interim (on 6 De:cember

2006) sold the golf course land to the Hermanus Golf Club.

Registration of transfer of the property comprising the golf

course in the name of the Hermanus Golf Club was effected on

22 May 2007.

it shouid, however, be emphasised thai ihe Fernkioof Eistate is

not a golf estate. (This much is made clear in clause 1.1.7 of the

agreement of sale (standard conditions, wherein the Fernkloof

Estate development is defined to mean "collectively the property

developments on the land known as'Fernkloof Estate' situate at

the Hermanus golf course").

There are se\,/en separate entrances off public roads to :;even of

the nine separate and distinct pockets of land (referred to as

"precincts") comprising the Fernkloof Estate. Save for F,recincts

B and 9, none of the precincts are linked, Precinct 1 consists of

six erven, each of which has direct aocess from an adjoining

public road.

The golf course, although adding value to the properties in the

Fernkloof Estate, is completely independent of the various

precincts and home owners may only enjoy the golf elub

amenities if they become members of the club or by invitations

5.4

5 . 5

7 7 4
ffi
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of a club member. care should therefore be taken not to conflate

the Fernkloof Estate, which consists of the precincts only, with

the golf course.

I annex hereto, marked 'ARK1" and "ARK2'respectively, copies

of a proposed development plan dated B June 2001 and an

undated plan, on which the position of the rerevant precincts -

relative to the golf course, the neighbouring rersidential

deveiopments and each oiher - is graphieaily depicieci. A copy of

Plan 72A912A05, ?s approved by the Surveyor-General,

ciepicting the boundaries of the rand which comprises the

Hermanus Golf course (hereinafter "golf course land,), is

annexed hereto, marked Annexure "ARK3,'.

As is evident from the aforesaid documents, the various

precincts are seattered over a vast area of land (the iotal extent

of the Fernkloof Estate and the golf course land is approxirnately

138 hectares). In the result, vast poriions of the golf course land

directly abut resicjential properties which do not rbrm pait of or in

any way invoive the Fernkioof Esiate.

Those parts of the golf course which the Applicants seek to have

fenced in (which are shown in a coroured marker on A.nnexure

"A" to the founding affidavit of Mr. Kleynhans and is described by

him as "the portion that has to date not been furty protected by

electrified fencing") do not abut property that can be described

5.7

5.8



as Fernkloof Estate property, but (save for three small pockets

of land which belong to the Respondent, being eruen 5Bg2 and

5996 - which includes a strip of land situated between erven

5.9

5828 and 5830, which are zoned "Public Open Space" and

which are situated on the northern boundary of the golf course)

adjoin properties which belong to third parties.

I annex hereto, marked Annexure 'ARK4", a copy of a diagram

on which the propei'ties which wili be directly affectecj by the

order sought by the Applicants are identified with reference to

their erf numbers. As is evident from the aforesaid diagram the

"fencing i1." of the golf course will directly affect 58 properties

which lie alongside the golf course (excluding the three pieces of

municipal land) - 11 on the southern border (in the vicinity of

Main Road, Hermanus) and 47 on the northern border, adjoining

the suburb known as Hermanus Heights. (For ease of reference

I shall refer to the properties adjoining the northern border of the

golf course land as the "Hermanus Heights properties" and

those loeated on the ssuthern bo*ndary of the course as "f,Iain

Road properties").

5.10 | also annex hereto, marked .ARKS" a schedule reflecting the

identities of the owners of the Hermanus Heights and Milin Road

properties that will be directly affected by the court order which

is sought by the Appiicants. in this regard it is also reiterated that

the Hermanus Golf Club is the owner of the qolf course land.

7 : (
-eir*r+
F,

,/

-/1t,



? 7 7
ffisJ
,?qEE3

t
E

5.11 The Hermanus Heights and Main Road properties were in

existence at the time of the conceptualisation of the Fernkloof

Estate development. These properties were historicaily not

fenced out and at all relevant times enjoyed goif course access

and open frontage onto the golf course land.

5.12 should an order be issued that a fence be erected, as prayed for

by the Applicants, such fence will have to be erected either on

the individual Hermanus Helghts oi" lvain Road properties, ihe

golf course land or on the boundary between each such

individual properiy and the golf course. In all instances (with the

possible exception. of the three pockets of land that are the

propefty of the Respondent and are zoned public open space)

compliance with the couft order will entail that the fencing will

have to be erected on the property of individuals or entities that

are not pafty to these proceedings.

5.i3 in aciciition, ceriain buirdings and structures which have been

erected on Main Road properties are situated very close to the

golf course boundary. shouici this Honourable eourt grant the

relief sought by the Applicants, the fence will have to be errected

in close proximity of these structures and buildings. In certain

instances this will result in the structures and buildings being

viriually propped up against the fence. The owners of the

properties concerned, however, are not before court anci have

ffir
#.- il"
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not been afforded an opportunity to oppose the rerief sought by

the Applicants.

5.14 The Hermanus Heights properties are located in an area known

as Hermanus Extension No 9 - an area in respect of which

special building regulations have been promulgaied in terms of

the Respondent's zoning scheme regulations during or about

1987. In this regard r annex hereto, marked ,'ARK6,, a copy of a

notice !n terms of section g(2) of the Land use llianning

ordinance 15 of lggs (c) (hereinafter "LlJpo,') in wllich it is

made clear that the foiiowing special provision applies ini respect

of the fencing of Hermanus Heights properties which abut the

golf course land:

'8(d) All boundary anc garden walls shail be constructed of

plastered brickwork painted white, ar timber fencing painted

white, or nyron coated wire fencing. where eruen abut the golf

canrse, oniy nyion coated wire fencing shatt be permitted on that

bcundary".

5.15 lt is submitted that the order sought by the Applicants, if

implemented, will effectively mean that the special zoning

provisions, which have clearly been imposed for the r;reation

" and retention of the specific character of the area, will be

frustrated. what is of special significance in the context of the

aspect under discussion, is that the owners of the propefties

uw



i .  / ' - \

---

concerned - in whose collective interest the regulation was

promulgated to begin with - are not before courl to protect their

vested interests,

5.16 As is evident from the founding affidavit, the Applicants seek to

rely on clause 8.1 of the estate rules, which records that the

"Estate" is fully protected by electrified fencing. lf one bears in

mind that the golf course land does not form paft of the

Fernkloof Estate, it stands to reason that if crause g.1 creates an

obligation to fence in the entire Fernkloof Estate, this involves

fencing each of the separate precincts constituting the estate but

it does not extend to fencing any sections of the golf course

itself. under the circumstances each and every owner of

property in the various precincts (who, up to now, has errjoyed

open frontage to the golf course land) has a real and substantial

intei'est in the ouicome of ihis application.

Foi'all of the aforegoing reasons i submit that the Hermanus Golf club,

the 58 owners of Hermanus Heights and Main Road properties as well

a*q the owners of properties ,"^;hich compi'ise the Fernkioof Estaie have

a vital interest in the outcome of the proceedings and ought to have

been joined.

o .

'"o#,
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PRESCRIBED

As the Applicants clearly seek final relief on motion, it should, as a

point of departure, be borne in mind that they can only succeed if the

facts stated by the Respondent, together with the admitted facts in the

Applicanis' affidavits, justify the relief sought.

The respective Applicants seek to enforce contractual rights against the

Respondent arising out of deeds of sale which they entered into with

the Respondent and pursuant whereto the erven in the Fernkloof

Estate were transferred to them.

As is evident from the deed of sale which had been concluded by the

Kleynhans Family Trust (Annexure "8" to the founding papers), the sale

was concluded on 22 November 2005, being the date upon which Mr. J

Koekemoer, the Municipal Manager, signed the agreement on behalf of

ihe Respondent. Although the Thlrd, Fourth and Fifth Applicants have

not bothered to annex the deeds of sale by means of which they

aequireci their respective properties, I confirm that Mr. Koekemoer

signed all the agreements concerned (the terms of which were iln every

material respect identical to Annexure "8" to the affidavit of Mr.

Kleynhans) on the same day. In the premises all the agreements

concerned were finally concluded on22 November 2005.

The Applicant's application, however, was only issued on 27 Jurre 201 1

by the Registrar of this Honourable court - that is some b% years after

8 .
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the conclusion of the agreements in question. (The precise date on
which the papers were served on the Respondent courcr not be
ascertained - for purposes hereof it is accepted that the date of service
coincided with the date on which the apprication was issued by the
Registrar).

11' section 12(1) of the Prescription Act provides that prescripiion shall
commence to run as soon as ,'the debt is due,,. rn terms of section
12(3) of the Act a debt is nst deemed to become due until the creditor
has knowleclge both of the identiiy of the debtor and of the facts from
whieh the debt arises - pi"ovideei, however, that a creditor shall be
deemed to have such knowredge if he courd have acquired it by
exercising reasonable care.

12' Thus, if the date on which the three-year^ prescr-iption perioci

commenced running, was before 27 June 2008 (the ratter" cate being
exactly three years prior to the date of institution of the present
application), then any craims which the Appricants may have had
against the ResponcJent wourd have become prescribed.

in essence that means that if the evidence shows that the Appricants
had acquired the actuar or deemed knowredge required by secti on 12
of the Act before 27 June 200g, the speciar defence of prescription

should be upheld by this Henourable Cour1.

According to the Applicants the deeds of sale which they concruded
with the Respondent are the fons et origo of the obrigation on the part

F
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of the Respondent to cause the Fernkloof Estate to be "fully p,rotected

by electrified fencing desEned to prevent unauthorised access,,. lt is

also clear that it is the Applicants' case that they, since the date upon

which the agreernents were concluded, were aware of the fact that the

obligation to do so was cast upon the Respondent.

15' That the Respondent had .;gggp of erecting a fence along the

boundary of the golf course land was made clear to the prospective

purchasers before the agreements of sale were signed by them. In this

regard I refer to the fact that the Respondent issued a Boundary

Structures Key Plan 201 during August zl} on which it was expressly

indicated that the areas to which the Applicants' applicatipn perlain

would not be fenced, but would be dealt with on the basis of agreement

between the owners of the affected properties and the golf course

properties (i.e. Hermanus Golf club) and that open frontage was the

preierreci option, subject to satisfactory security measures. A copy of

this plan, reduced to fit size A3 paper, is annexed hereto, marked

"ARK7"' (l have been advised that a copy of the full scale plan, siize A0,

will be macie available to this fJsnourable Coui"t at the hearing of the

matter). I will again deal with the status of the Boundary Structures Key

Plan and the fact that the detail thereof was disclosed to prospective

buyers prior to the sale of the properties concerned. To the extent that

it may be necessary to do so, I request the Honourable court to also

have regard thereto when considering the question of prescription.
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1 6 . The Applicants therefore would have acquired the right to pursue their

respective claims (for specific performance - the erection of an

electrified fence) by way of court action on the date when their

agreements were signed for and on behalf of the Respondent. -fo put it

differently, by 22 November 2005 the entire set of facts which the

Applicants, as claimants, must be abre to prove in order to succeed

with their claim for specific performance against the Respondernt, was

in place.

in the alternative to the above and only in the event of it being hreld that

the debt did not become due on 22 November 2005, it is in any event

submitted that by the end of February 2008 the Applicants knew that

the Respondent maintained that it was not contractually bound to erect

a fence in front of existing properties that had open frontage onto the

golf course land.

17.1 In this regard I annex hereto, rnarked .ARKB" a copy of a letter

dated 31 January 2008, which was addressed by Messrs

Rabcav (speaking on behalf of the Respondent) to the

chaii'man: Developmeni commitiee of the Hermanus Golf club

(who happened to be the iate Mr. J.A. "Hannes" Kleynhans - the

father of the First Applicant and the sole director of the Third

Applicant at the time), and which was copied to the chairmen of

the home owners association, oi the various precincts of the

Fernkloof Estate.

F 1 7 .
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17.2 The Respondent's stance in the aforesaid regard was reaffirmed

in a follow-up letter to the said committee (which letter was yet

again copied to the chairmen of the home owners associations)

dated 25 February 2009. ln this letter, a copy of which is

annexed hereto, marked "ARK9', Mr. Green of Rabcav

articulated the stance adopted by Rabcav and the Respondent

as follows:

"Having recansidered aii the histsricai ciocuntentation

concerning the Fernkloof Esfafe we wish ta reaffirm our position

expressed at the meeting, that neither Rabcav nor the

Municipality has an obligation to the ctub to erect a fence on the

golf course boundary in front of the existing Hermanus Heights

and Main Road properties.

ln addition, there r's no obltgation to any cf the purchasers io

erect such fence."

17.3 lt is in the premises subn'ritted that by the end of Februiary 200g

the Applicants knew, altern?tively, oughi to have known, had

they exercised reasonabre care, that the Respondent disputed

the fact that it was contractually bound to erect the fences

concerned. The Applicants must therefore, by reasorr of the

provisions of section 12{g) of the Act, be deemed to have had

such knowledge by that date.

t J 4 ,
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17 "4 The Applicants, on a best-case scenario for them, flherefore

acquired a complete cause of action for the recovery of the debt

by the end of February 2009, some 4 months prior to

27 June 2008 (and 3 years and 4 months before the application

was served on the Respondent).

18. l ,  in the premises, submit that the Appl icants,claims for specif ic

pefformance of the deeds of sale have prescribed.

DEFENCE ON THE MERTTS

2A.

The Respondent maintains that the agreements of sale whflch had

been concluded with the purchasers of erven in the Fernklool' Estate

did not give rise to a contractual obligaiion cn its part to provide the

additional fencing which the Applicants are contending fcr.

For the reasons set oui in the rest of this affidavit the Respondent,

therefore, opposes the application.

I have been advised that, in order to enabie this Honourabre court to

fuily appreciate the contextual backgrounei giving rise to the

agreements of sale, it would be necessary to at the outset refer to

certain of the conditions on which the authority to subdivicJe and

develop the property concerned had been obtained. (lt should also be

borne in mind that the agreements of sale (standard conditions), in

clause 11.3 thereof, expressry stipulate that the propefties concerned

were sold subject to all existing conditions of tiile, the conditions of

1 9 .
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approval and "any further conditions which the competent authorities
rnay impose with the approvat of the subdivision of the land comprising

the development and/or the subdivision of the property,).

22' The authorisation for the development of the Fernkloof Estate and the

extension of the golf course which was granted in terms of the

Environment Conservation Act 73 of 19Bg was contained in a record of

decision dated 11 July 20a2 (hereinafter "record of decision,,). 'rhis 
was

followed by an approval from the Department of Envii-onmeni'l Afiairs

and Deveropmeni pianning ('fhe Departmenf) o'f the rezoning and

subdivision of the relevant properties given in terms of Chapters ll and

lll of LUPo (hereinafter "Lupo Approvals"). The LUpo approvals (which

followed on appeals) were recorded in a letter from the Department

dated 30 september 2003. copies of the aforesaid approvars are

annexed hereto, markeci Annexure 'ARK10" and .ARK1 1" respelctivery.

22j As far as the record of decision is concerned, its conditions of

authorisation do not address the question of fencing. Condition 7

pi'ovides, however, that public access to Fernkloof must not be

restricted by, the deveropment. For the rest, ihe conditions

imposed no obligation on the owner of the land to construct anv

fencing at ail.

22.2 The Lupo approvals, in condition 4,g thereof, provided.that the

type of fencing for the golf cour.se and open spaces should be

as unobtrusive as possible, to the satisfaction of the

r
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Respondent. lt was to be of such a nature that the movement ofT"

small creatures was not restricted. condition 16.2 of the record

of decision requires the developer to address the "[D]esign.

colour and placement of the surrounding fence around the

activity and around particular precincts. lt is important that the

local fauna are able to cross the fence line between the activity

and the Fernkloof lrlature Reserve".

22.3 In tei' ins of condiiion 4.io of the Lupo approvais a neitwork of

pedestrian footpaths/boardwalks providing access for the

general pubtic to the golf course land were incorporatecl into the

Boundary Structures Key Plan 201 ('ARK7"), so as to link the

western and southern residential areas to Fernkloof Road and to

the Fernkloof nature Reserve. Access contror measure:i were to

be workshopped with the Hermanus Golf Club and the

surrounding public when detailed planning took place.

22.4 The approved site development plan, a copy of which is

annexed hereto, marked .ARK12", also did not provide for the

ereciion of the fencing now in issue.

I turn to the individual paragraphs of the founding affidavit in this matter

as deposed to by Mr. Marius Kleynhans.

23.
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24.

AD PARAGRAPHS 1 TO 11

As has already been pointed out above, Mr. Marius Kleynharrs is the

son of the late Mr. Hannes Kleynhans, who chaired the Development

Comrnittee of the Hermanus Golf Club (hereinafter "the Committee")

during or about 2A07 to 2008. Mr. Hannes Kleynhans was also the

President of the Golf Club at the time. Mr. Hannes Kleynhans was

intimately involved with the development on behalf of the Hermanus

Golf Club slnce early 2000 until his untimely death dui'ing oi- about

2009.

26.

I note that Mr. Marius Kleynhans in his founding affidavit failed to

disclose the fact that he is also a director of cornercade (Pty) Ltd (the

Third Applicant). ln this regard I annex hereto, marked "ARK13" a copy

of an extract from the records of the companies and intellectual

Property commission wherein it is recorded that Mr. Marius Kleyn6sn.

and Ms. Minette Kleynhans were appointed as directors of tre Third

Applicant on 16 october 2009. As is also evident from this document,

the late Mr. Hannes Kleynhans was the sole director of the company at

the time when the Third Appticant conciudecj the agreement of sale

which forms the subject matter of these proceedings with the

Respondent.

The late Mr. Hannes Kleynhans (as Pi'esident of the Hermanus Golf

Club and Chairman of the Committee) was intimately involved in the

planning phases of the development and, to the extent that it may be

25.
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28.

necessary to do so, I deny that he could have been under any

misapprehension about the fact that the deed of sale which he

concluded on behalf of the Third Applicant was never intended to

create a contractual obligation on the part of the Respondent to fence

out the Hermanus Heights and Main Road propefties, as is now

contended by the Applicants.

It has been brought to my attention that the Third Applicant has

aiienated Ed 10131 slnce fu'lr'. Mai'ius Kleynhans anci Ms Minette

Kleynhans have deposed to their affidavits. Registration of transfer of

the property in the name of Kalani Investments (pty) Ltd was eftected

on 15 November 2ar. I attach hereto marked "ARK14, a copy of a

deeds search report confirming the date of transfer. l, in the premises

deny ihat the Third Applicant stil l has any interest in flris lit igation.

For purposes of the adjudication of the second point in limine i-aised

hereinabove and for reasons that will become apparent in due course,

ii is necessary to point out that Mr. Marius Kleynhans, through a close

corporation, carries on business as an estate agent under the name

and style of Fei'nkioof properiies (formeriy Fernkloof Estate properties).

During or about 20a4 and more impodanfly, at the time of the

conclusion of the agreements of sale of the Fernkloof Estate properlies

in question, he traded as Vodlklip properties,

what is of parlicular relevance, is that Mr. Marius Kleynhans at the time

also formed part of the co-ordinated sales team (to which pam Golding

29.
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Properties was appointed as lead agent) of the Fernkloof Estate

project.

29"1 That this is so is, inter alia, confirmed by a letter addressed by

Mr. Marius Kleynhans to Rabcav on 1B February 2004, a copy of

which is annexed hereto, marked .ARK15'.

29.2 The involvement of Mr. KreynhansAlodlklip properties in the

marketing phase of the development is further evidenced by the

list of participating marketing agents (on which the contact

details of Mr. Marius Kleynhans appear) and a letter adclressed

to him and his agency by Rabcav on24 November zoa4, copies

of which are annexed hereto, marked "ARK16" and "RK17"

respectively.

It should be made clear at this juncture that the Respondent takes

issue with the general assertion by Mr. Marius Kleynhans that he had

been lead to believe, through pronnotional material oi- the pre-saie

advertising campaign and representations which had been macle prior

to flne conclusion of the deed of sale, that the entire golf course would

be "surroLtnded by electrified fencing so as to prevent unauthorised

entry to the esfafe".

Apart from the fact that in the deed of sale which Mr. Kleynhans

concluded on behalf of his family trust he expressly contractually

precluded his trust from relying on any representation allegedly made

by the Respondent, he in his affidavit convenienfly ignores certain

a.
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material facts which fry in the face of the case which he seeks to
promote"

32' The imposition of the aforesaid detailed conditions for envirrcnmental

and planning approval for the Fernkloof Estate developrnrent was
preceded by widespread opposition to the deveropment from existing
residents and interested and affected parties. The gorf course was to
be extended onto open municipar rand which had previousry been
accessible to members of the pubric and ther"e ,*r,as a particurai. concern
that this amenity shourd not be unnecessariry interrered with.

The suggestion that the entire gorf course shourd be fenced in was at
the time seriousry opposed by owners of existing surrounding
properiies. Hermanus generalry (and the area in particurar) was nct
characterised by properties with intrusive and extensive security such
as high walls and electric fencing and the sentiment was that, where
possible, such character was to be maintained.

34' Existing homes in the Hermanus Heights and Main Road areas had
historically enjoyed open frontage onto the golf course land. Silmilarl;r,
certain of the new properties to be constructed were arso to have open
frontage onto the golf course land. A yet further category of properties

comprised existing properlies which were not adjacent to flre gorf
course land, but which had previously enjoyed uninterrupted views
over the golf course, the weflands or open space. euite apart from

33.
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these, the nature reserve component of the development also had to

be catered for.

It therefore soon became clear that different external boundary

conditions required different treatment. (The planning and

environmental approvals, which have been dealt with above, also had

a role to play).

After mueh deliberation during the planning stage, it was eventually

reso!"* ,hat ihe existing properly owners thai previously enjoyed open

frontage onto the golf coui'se land (who at that stage made it clerar they

would object to the development in the event of them being fenc;ed out)

should be accommodated and that no fence would be erected on the

bounciary between their properties and the golf coui'se iand, suibject to

acceptabie security arrangemenis on their part.

This resulted in the "BAundary StruCfures Key Plan", Annexure "ARK7"

which was workshopped with ihe Fiermanus Heritage Committee and

was accepteci by ihe Respondent during or about August 2004 and

approved for building purposes on 7 lrJlarch 2006. A cop;r of this plan

was aiso submitted to the Hermanus Gotf Club during 20A4. On this

plan the various ways in which boundary conditions were to be treated

are indicated.

What is of particular importance for purposes of these proceedings, is

that the boundary-areas of the golf course land which are targeted by

the relief sought by the Appticants were clearly demarcated and

36.
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identified on the pran (by means of distinctive markings - comprising
horizontal rine with verticar rines in crose proximity drawn through it).
was arso expressry indicated that these areas wourd be deart with on
the basis of agreement with the owners, and that open frontage was
the preferred option. This is recorded thus on the ptan itserf;

"By mutua! agreement by owners apen frontage is

as integrity af security is maintained to satisfaction

golf course owners.,,

first option' as long

of house awners /

It is also significant to note that the detail of the design and make_up of
the different types of fences that were due to be buirt and erected at
various locations along the perimeters of the golf course land and
Fernkloof Estate are arso refrected on the pran, Even a cursory grance
ai the plan wourd have alerted an,v interested party to the fact thai the
plan did not incorporate any design for a fence which was supposed to
be erected arong the boundaries of the Hermanus Heights and Main
Road propeiiies.

This (in framed for"m) formed part of the marketing material used to
market the deveropment in November and December 2oo4.According

to Mr. Green it was thereafter on permanent dispray in the sares and
Information centre of the Fernkloof Estate until the centre was
destroyed during or about Z0AT by strong winds.

As i have stated above, Mr. Marius Kreynhans activery participated in
the marketing process as a marketing agent and it defies belief that he

It
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would have been unaware of the fact that the plan made it quite clear

that there was no inteniion on the part of the Respondent (as sellerr and

developer) to fence out the Hermanus Heights and Main Road

propentes.

42- Save for the aforegoing, and save to deny that the affidavit of Mr.

Kleynhans is true and correct in the respects in which it differs from

what is stated in the Respondent's opposing affidavits, the Resporndent

admits the contents of these naragraphs.

AD PARAGRAPHS 12 TO 15

43. I deny thai the agreements in question cast an obligation on the

Respondent to erect the fence as alleged herein.

44' I v"il l Ceal vrith the provisions of the deed of sale more fully below, but

wish to point out that it is the Respondent,s case that the sale

agreement itself does not embody a contractual obligation or

undertaking - in the form of an enforceable promise - on the part of the

Respondent to fence off the entire golf course andior the entlre

Fernkloof Estate.

The Applicants' reliance on the provisions of the "Estate Ru/es" which

are annexed to the agreement of sale (wherein it is stated that the

estate is fully protected by electrified fencing that is designed to

prevent unauthorised access to the estate) is misplaced. The set of

rules which were annexed to the agreement of sale was intended to be

Q ffi
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a mere specimen of the estate rules which would be imposed in futuro

and was in any event subject io amendment and revision. l, in the

premises, deny that the estate rules annexed to the agreements of sale

were intended to create contractual obligations between them (qua

developer/seller and purchaser).

46. The Respondent has already performed whatever contractual

obligations it had in respect of providing fencing to the Fernkloof Estate

and l, in ihe premises, derry that there are unfuifi i ied obiigations as

contended by the Applicants. The Respondent therefore disputes the

Applicants' entitlement to the relief sought in the Notice of Motion.

AD PARAGRAPH 16

47. I have already dealt with the efiect that the relief which the Applicants

seek will have on the owners of the golf course land, the Hermanus

Heights and Main Road properties as well as the Fernkloof Estate

properties. Tc the extent that Annexui'e "A" seives to identify the

affected properties and indicate the position of the fence, it is admitted.

AD PARAGRAPHS 17 TO 29 (PROVISIONALLYi

48. lt is evident that the Applicants seek to enforce the agreements of sale

as they stand. I have been advised and verily believe that much (if not

all) of what is stated in these paragraphs is irrelevant to the true issue,

nameiy whether the agreements of sale indeed contained a provision

such as the one contended by the Applicants.
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I have been advised that (particularly in the light also of the fact that

there is no claim for rectification of the deeds of sale) evidence

concerning the intention of the parties, their prior negotiations and

discussions and what they understood certain references in the

contract (and contained in promotional material) to mean, is

inadmissible. This evidence, so I have been advised, is also not

admissible as "context".

I have, in the prernises, been advised to at this juncture first crear with

the terms of the agreement of sare. once I have done so r will again

revert to the contents of these paragraphs, to the extent that it may be

necessary to do so.

AD PARAGRAPHS 30 TO 4i

save to point out that Mr. Marius Kleynhans was actively involved in

the process as a marketing agent, the Respondent does not tal<e issue

with the description of the process that red tc the conciusion of the

agreements of sale, as contained in paragraphs 30 to 34 of the aftidavit

of ivir. Marius Kleynhans. lt is also admitted that Annexure ,,c,, is a copyr

of the deed of sale that had been signed by Mr. Kleynhans on behalf of

the Kleynhans Family Trust.

That the parties to the agreement concerned intended the deed of sale

to be the sole memorial of the terms of the transaction is borner out by

the provisions of clause 1g. clause 1g.1 amounts to a non-variation

50.
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provisions of the contract are

Clause 19.2 reads as follows:

rb

entrenched against

53.

"19.2. This document cantains the entire agreement between the

parties and no pafty shall be bound by any undertakings,

representations, warranties, promises ar the like not recarded in

this agreement."

Relying on clause 1.2 of the signature document and clause 1 .u{ of the

stanoard conditions of sale, the A.pplicants contend that clauries 8.1

and 8.2 of ihe estate rules oblige the Respondent to construct the

fence.,These clauses read as follows:

'8.1 A central feature to the quality of life at the Fernklaof Esfafe rs

security. The Estate is fully protected by electrified fencing that

rs designed to prevent unauthorised access to the Esfafe.

8.2. An important element af a secure lifestyte is that of prevention

and deierrence ... ."

The esiaie ruies anci ihe faci that those rules are annexed to the deeds

of sale must be viewed in its proper context.

54.1 To begin with, the only references in the body of the agreements

of sale to the "estaie rLtles" are the foiiowing:

54.1.1The reference at the beginning of the standard conditions

of sale to the estate rules being an annexure;

:--
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54.1.zclause 14.2 of the standard conditions of sale which

states that the purchaser shall not be entifled to display

notices or advertising signs on the property without the

prior written consent of the property owners assooiation.

54.2 The standard conditions of sare obrige property owners to

become members of lhe relevant precinct property owners

association with such obligation being recorded as a tiile deed

conditlon. clauses 8.4 to 8.7 of the stancjarcj ierms provicie as

tbllows in this regard:

'8.4 The Purchaser shall become a member of the pOA upon

transfer of the property into the name of the purchaser,

and agrees to rema.in a member for as long as the

Purchaser is the registereC awner af the property.

8.4. The Purchaser agrees that a titte deed condition shail be

registered against the praperty ....

8.5. The constitution of ilze poA is incluciei in the contraet

documenis.

8.6. The Purchaser warrants and undertakes that he or she

shall take atl such sfeps which are neces:,ary to

familiarise himself or hersetf with the constitution as

amended fram time to time and any regulations and

resolutions passed by the pAA from time to time.'
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54.3 Provision is also made for obligatory membership for certain

parties of the Fernkloof Master property owners Association.

Property owners who are obliged to become members of a

precinct property owners association are not in turn required to

be members of the master property owners association (in this

connection, each precinct property owners association is itself a

member of the master property owners association).

54.4 The ccnstitution of ihe preeinct propeny owners association

. (where convenient "the associafrbn") defines estate rules to

mean 'the rules impased by the developer or the trustees from

time to time relating to the management of the devetopment;'.

The constitution of the master property owners association does

not refer to estate rules, but its definition of "rules" is the same

as the "esfafe rLtles" definition contained in the precinct property

owners association constitution.

54-5 clause 15 of the constitution of the precinct property owners

association deals furiher with the estate rules, as follows:

"15.1. The trustees and/or the developer may from time to time,

but shall not be obtiged to do so, make rules retating to

the management af the deveropment, ar! af which rules

shall be binding on the members.

15.2. The fruslees are empowered to amend, itmplify,

substitute or repeal any such rule ,,, ',
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54'6 lt is important to note that at the time of the concrusi,rn ot tnJi
sale neither of the two types of property owners associations to

which reference is made in the deeds of sare was in existence.

The estate rures were at the time arso not imposed in terms of
crause 15.1 either by the trustees or the deveroper. Annexure
"G" to the deed of sale was therefore intended to be nothing

more than a specimen of the estate rures which wouid be

imposed in the future.

55' The nature of the estate rures must arso be borne in rnind. l-hey are
intended to be binciing provisions which are enforceable (if and when

they come into operation) by the association against its membrers and
by the members inter se.

55'1 Given that the estate rules are intended to be akin to conduct

rures, enforceabre against members by the associatior-r, one

would not expect the rules to house contractual obligations of

the deveroper, and in particurar a term such as that now reried

on by the Applicants.

55.2 The estate rures form what may be described as a riving

document, subject to amendment and revision. This is a further

reason why one would not expect the purchaser and the sieller to

. locate an important term of the sale in rules subject to possible

future amendment.

F
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3 055.3 clauses 8.4 to 8.7 of the standard terms (set out above)

emphasise that the constitution is a living document sulcject to

amendment and that it is included in the contract documents in

order for the purchaser to familiarise himself or herself with the

contents thereof. The contents do not, per se, and cannot be

expected to, include contractual terms binding on the purchaser

and the seller.

55.4 Simiiai-iy, it is submit"ied thai ihe estate rules were not irrtenciecj

to create binding contractual obligations on the part of the

developer. As is the case with the constitution, the rules were

annexed not to create.additional contractual obligations between

the purchaser and seller, but rather for the informationL of the

purchaser. Accordingly, the content of the constitution and the

estate rules does not provide a body of further or supplernentary

contractual terms.

55.5 ln fact, the only contractual provisions of significance as far as

both the constitution anC the estate rules are concerned, are

those contained in clauses 8.4 and 8.5 of the standardl terms,

which serve to establish the binding force of the constitution and

the rules.

55.6 Not only does the fact that clause 8.1 is contained in the estate

rules count against the contention of the Applicants, the manner

and form in which it is framed further detracts from the



Appricants' craim that it constitutes a contractuar term. on til
face of it, it appears to constitute no more than a recordar or
commendation emphasising the security benefits of estate riving,
as opposed to an operative provision of the contract. As such, it

. does not, so I am advised, quarify as a contractuar undertaking
or warranty.

55'7 The wording of crause g.1 arso does not go as far as the
Applicants wourd harre it. That the estate is',frsily protecieci,,does

not equate to the estate being fenced in its entirety. what is
being i"ecorded is creariy not the extent of the fencing but the
adequacy of the protection.

55'B I furthermore reiterate that the estate is not to be confrated with
the gorf course. If crause g.1 creates an obrigaiion to fence the
entire estate (which is denied to be the case) this invorues the
fencing of the precincts constituting the Fernkloof Estate, not ihe
entire goif course land,

The Applicants' retiance on the pran, annexure ,,A,, to the standard
conditions of sare, for its contention that the entire gorf course is
included in or forms part of the Fernkroof Estate, is, to say the reast,
contrived and baseress. This pran crearry was not intended to
crrcumscriBe the subject-matter of the sare or the Fernkroof Estate
development in any detair. (The pran itserf in any event doels not

56.
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3 0 3stipurate that a fence was to be erected arong the perimeter which

indicated thereon by the broken line).

57 " That the pran was noi intended to be anything more than er generar
indication of where the land (the individual erven - as identified in the
signature document) that formed the subject-matter of the sare was
located in the bigger scheme of the development, is indicated by the
notes which appear on the pran itserf, unequivocaily recording that,,arl
areas and dimensrbns" were to be confir;.ned by a registereci iand
surveyor.

I again point out that the Fernkroof Estate deveropment was defined in
clause 1.1.T of the standard conditions of site as meaning ,,co,ectively

the property deveropments on the rand known as ,Fernkroof 
Estate,

situate at the Hermanus gorf course,,. This definition makes it quite
clear that the deveropment comprises the precinets as a grcup. The
fact that the deveropment did not cover or incrude gorf course rand was
made crear by the use of ihe preposition ,,af, in the definltion. The pran,
so it is submitted, eannoi irurnp the crear description contained in the
body of the agreement itself.

I will now revert to the remainder of the paragraphs of the affidavit of
Mr. Kleynhans.

58.

59.

Wft,
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60. I deny that the precinct in which the property of the Kleynhans Family

Trust is located (Precinct 2) has been rendered "vttlnerable,, as a result

of the failure of the Respondent to perform its contractual obligations. lt

is also submitted that the fact that Mr Marius Kleynhans and his family

have been victimised by one alleged incident of crime, cannot be

ascribed or attributed to the fact that no security fence has been

erected along the boundary of the gorf course iand and the affecieci

Hermanus Heights and main Road properties.

The development was never envisaged as a high security noder and it

was always made clear that members of the public would continue to

have access to the golf course land. This, together" u,,ith the corrdltions

of approval, the differing boundary conditions, the nature of the 1'encing

planned, the planned public access points and the requirement that thc

development had to be in line with the general character of the area,

would have made the creation of a high security developrnent

practically impcssible.

As is evident from the Boundary structures Key plan, Annexure
'ARK7', no provision wa$ originaily made for the installaliion of

electrified fencing, The decision to install electrified fencing followed

upon a request by interested and affected parties and was primarily

intended as a baboon deterrent.

6 1 .
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63' In the aforesaid regard it is submitted that there are in any event
numerous factors, other than the absence of a fence arong the
boundaries of the gorf course rand with the Hermanus Heights and
Main Road boundaries, to which the incidence of crime in the area
where Mr Kreynhans resides can be ascribed. The foilowing factors,
while not exhaustive, impact direcfly on the ease with which outsiders
can gain access to the gorf course rand (and due to the fact that there
are no fences between the houses in the precincts and the goiF course
rand - aiso to the properties of the Appricants) and are rerevant to the
security issue as raised by the Applicants:

63'1 The club house and the parking area for members" and visitors
are situated in the vicinity of the Main Road properties. Access
to the crub house and the parking area is gained via asriding
gate which is opened in the mornings and crosed at night. r
af fanh har^ { .qrrcivri  i isie(o a photograph of the open gate and entrancer guard

house, marked "ARK1g". This guard house is not manned on a
continuous basis, but a roaming guard is emproyed to patror the
outer perimeters of the crubhouse and the parking area, when
the gate is open. At night, when the rast emproyee/guest reaves
the premises, the gate is rocked and is again unrocked the next
morning when the first emproyee arrives. rn my experience
anyone can drive through"the gate onto the parking area virtuary
unchailenged. (There, for instance, is no procedure in prace
whereby visitors are required to sign in or provide their personal
detairs or proof of membership before being ailowed onto the

3 0 5
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premises). The club house and the parking area are not fenced

off and once on the premises, the precincts which enjoy open

frontage onto the golf course land can easily be accessed during

times when the roaming guard is doing his rounds away from the

gate.

63.2 Precinct 2 is situated along Fairways Avenue, at the western

boundary of the golf course land and is one of the smaller

pi'ecincts in ihe Fernkioof Estate. precinet 1, which is situated

right next to Precinct 2, consists of 6 erven, each wiflr street

access directly off Fairuvays Avenue. All of these erven enjoy

open frontage onto the golf course land and once entry is;.g"ained

via any one of them there is nothing that prevents access being

gained to the property of the Kleynhans Family Trust. lt is

essentially left to the individual property-owners of this precinct

to exercise access control by ensuring that their individual

access gates are in a working condition and properly closed.

This is comparable with the security arrangement that is in prace

at the Hernnanus Heights anci Main Road properties, where the

property owners were called upon to secure their own street and

lateral boundaries with walls or fences, thus rendering the golf

course land secure from outside access from that side.

63.3 With the exception of Precinct 1, Precinct 2 is the only precinct

of the Fernkioof Estate which does not employ a i24 hour

security guard seruice to guard and control the entrance to the
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precinct. The security guard service for Precinct 2 is limited to 12

hours a day (daytime only).

63.4 The sliding gates situated at the entrance to precinct 2 were

clearly not designed to keep intruders out, thus rendering the

precinct vulnerable at the times when the gates are unattended

by security guards, As can be seen on the photograph of the

gates in question, a copy of which is annexed hereto, marked
t A p K ' 1  
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metal frames at intervals, creating a step-ladder effect, and are

noi fitted with electrified fencing on the top.

63.5 ln terms of the record of decision, the golf course land has to

remain accessible to members of the public. As such, the

development was never meant to be impregnable or conrpietely

out of bounds ts members of the public.

63.6 In srder to complyr with the Lupc appi-ovals, the golf couirse

perimeter fence was fitted with a numbei- of pedestrian gates. ln

totai there are 5 such gates. As can be seen on the photograph

annexed hereto marked 'ARK20', one such pedestrialr gate,

which allows access to the golf course from Fairways Avenue, is

situated only a few metres from the boundary of the property of

the Kleynhans Famiry Trust in precinct"2, adjoirring the weilands

area.

ffitu
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63.7 Although the pedestrian gates are kept locked, members of the

public may apply for access (key) discs from the Hermanus Golf

Club against payment of an amount of R100.00.

63.8 ln the latter regard I annex hereto, marked'ARK21", a copy of a

document setting out the terms and conditions upon which these

disks are issued. As is made clear herein, the disc holders are

entitled to use the golf course for recreational walking or jogging

- especially in ihe eai'ly morning and iate afternoon (outside of

normal golfing hours).

63.9 once the discs have been issued, however, the Golf club

effectively has no means, other than to rely on the integrity of

the registered disc holder, to ensure that they are not abused oi.

fall into the hands of miscreants.

63.'10 ln Precinct l there is a strip of land containing 4 masonry

washing troughs which had apparenfly been used bv locai

people in the pi'e-washing machine era.

63.11 As these washing troughs were regarded as having some

historical significance, the site was excruded from the

development. Although the site is fenced in by the perimeter

fence that runs along Fainvays Avenue, a pedestrian gate was

placed in the fence in order to provide public access to the

washing troughs. A copy of a photograph depicting the gate and

€F
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the washing troughs in the background is

marked'ARK22".

annexed hereto,

63.12 unrike the other pedestrian gates, the gate to the washing

troughs was, however, not fitted with a locking device thert allows

it to be opened with an access disc. In the resurt, the gate

remained unrocked. The site (which is not fenced off on the gorf

course side) therefore remained readily accessible to members

of the pubric at any time of the day or night. This situation onry

changed after the last three break-ins on the northern boundary

during May 20i0 (as refrected in Annexure,,N,,to the founding

papers) when Mr Roydon pybus, the then (and current) captain

of the Hermanus Gorf crub, Hermanus Heights property owner,

as weil as Fernkroof Estate properly owner, caused the

pedestrian gate to be fitted with a lock. The key to the lock is

avairabre at the Hermanus Gorf crub reception, shourd a

member of the public wish to visit the site, but to date nobodv

has ever requested the key from the Hermanus Gorf crub.

64' lt is noied ihai the informaiion oertaining to break-ins which is

contained in Annexure "N" to the founding papers relate to break-ins

that are alreged to have occurred during the period 1s Jury 200g to

17 May zua - being at a time when the gate to the washing tnoughs

was not locked. lt is also noted that it is not stated in the document

precisely how and from where the burglars are alleged to have gained

access to the properties concerned. Nine of the properties conr:erned

€
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(those identified as "N-bou ndary/) are Hermanus Heights properties

and have street access. There is nothing to suggest that the burgrars
gained access to those premises from the golf-course side therreof. To
the contrary, the statistics recorded in Annexure ,,N,, show that houses
situated within the precincts of Fernkloof Estate are less prone to
burglary than those with street frontage (such as those on the northern

boundary).

65' The information contained in Annexure ,,N,,certainry 
does not suggest

ihat any of the burglaries could have been prevented had the fi-.nce as

contended for by the Applicants been in prace. The Respondent, in the
premises, denies the assertion by Mr. Marius Kreynhans that any of the
crimes (including the house-breaking that occurred at the premises of

the Kleynhans Famiiy Trust) was "as a direct result of the un-secure
perimeter of the Fernkroof Esfafe". This ailegation is based on

, l ^ r : ^ -specuiaiion on his pari ano has clearly been included in these papers

for the sake of creating atmosphere. lt is significant to note that the
property of the Kleynhans Family Trust was at the time not fitted with

an alarm, despite M' Kreynhans crarming in paragraph Gz of his

founding affidavit that the security of his home ,,... where my wife and

children live is of the utmost importance and my highest priority.,

oo.
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It is, however, also to

(www.fernkloofproperties. com)

noted that on the website

Fernkloof Properties, the esiate

be

of

agency which is controlled by Mr. Marius Kleynhans, the attractions of

the Fernkloof Estate are, in current terms, described thus: w
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"The estate is surrounded by magnificent mountains and incredibte

natural scenery and is situated in the quiet suburb of Eastctiff. with 24

hour security ensuring privacy and only five minutes from the centre af

Hermanus, Fernkloof Estate is the idear prace to raise a family, go on

holiday or spend your golden years in peace and tranquility.,,

It is impossible to see how the description of the securiiy situation as it

pertains to the Fernkloof Estate, as contained in the Applicants'

founding papers can be reconciled with the views expresseei in this

advedisement. lf anything, the very discrepancy between the

description on the website and the allegedly compromised security

complained of by the Applicants in their founding affidavits,

demonstrates the dangers inherent in relying absorutery or"r mere

promotionai material.

save for the aforegoing, the Respondent denies the ailegations

contained herein.

AD PARAGRAPHS 18 & T9

69. Subject to whai has been statecl hereinabove, the Respondent admits

the allegations herein. l, however, again reiterate that the Fernkloof

Estate does not extend to golf course land.

68.

v
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70 . The allegations contalned in these paragraphs pertain to

representations that had ailegedry been made to the Appricants prior to

the conclusion of the deeds of saie. In terms of the express provisions

of the deeds of sale which had been concluded by the respeciive

Applicants each one of them is contractually precluded from relying on

any representation allegedly made. I again emBhasise that the

Applicants' collective case is not that the terms of the agreen.lents of

sale do not refleci the true agreement that had been concrudecl. There

is no claim for rectification of the deeds of sale in question

l, in the premises, repeat what I have said in paragraph 4g above and

maintain that the contents of the paragraphs under discussion fail to be

struck out. I have been advised that this aspect wiil be deart,,vith at the

hearing of the matter. To the extent that I proceed to deal with the

aiiegations herein, I do so under protest.

i repeat that Mr, Marius Kleynhans was a pai-iicipating marketing agent

and denies that he, at the time when the deed of sale was signed for or

on behalf of his family trust, was not fully conversant with the fact that

the Hermanus Heights and Main street properties were not going to be

fenced out, as explained in more detail above.

To the extent that Mr. Kreynhans seeks to rely on advertisements and

promotional material wherein reference is made to ,,a secure

7 1 .
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environmenf' or "security'' of the Fernkloof Estate, I deny that this

material was in any way misleading or that a duty to erect a fence

along non-estate boundaries are thereby imposed on the Respondent.

what precisely amounts to or resorts under ,,a secure environrnenf, or

"securitt''is not capable of easy or exact definition. lt certainly does not

by necessity imply the invorvement of electrified fences, as the

Applicants seem to suggest.

!t should also be noted that aii ihe materiai reiate to the pre-saie period.

The initial communications (those referred to in paragraphs 4j and 44

respectively), in pafticular, relate to a period when the concept of the

development was in embryo form and were made during the planning

stage before much of the detail had been finalised. I again refer to the

fact that the authority to rezone and subdivide the property concerned

was only finally obtained on 30 September 2003.

The Applicants' reliance on the contents of the "Memoranrlum of

understanding" of 24 November 2003 (in paragraph 4s of the affidavit

of Mr. Marius Kleynhans) is, to say the ieast, opportunistic.

75.1 That the contents of the memorandum should be viewedin its

whichcontext, is expressly provided for in clause 23 thereof,

reads as follows:

"The record af the meeting held with the Hermanus Gcttf Ctub

Development Committee at Fancoutt an 11 November 2003 is to

be read in conjunction with this MO\J'.

3 1 3
TF
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75.2 on that date representatives of the Rabcav and members of the

committee met at Fancourt Gorf Estate, George. Minutes of this

meeting were taken and were distributed by Rabcav and the

committee, the minutes of the latter being signed by both

pafiies.

75.3 The minutes taken by the committee, a copy of which is

annexed hereto, marked . ARK23", record the following:

"The fence to be erected around the course must be a see-

through fence.

Mr viljoen said that the fence would be buitt right araund the

Estate, some 6 kilometres of fence, He went on ta say that they

wauld loak at a similar fence ta that af Fancaurf or sfeenberg,

with brick pillars and palisade metal fencing. ThQ existinq home

owners in Hermanus Heights ta be anproached individualt:r. to

arrange fencing af their praperties.'

75.4 The rninutes taken by Rabcav, a copy of urhieh is annexed

hereto, marked 'ARK24", are to the following effect:

"Fence around the golf course

It was confirmed that the entire golf course and estate would be

fenced using a combination af salid wall with palisade infill

panels, and palisade only secfions. The palisade fence would

,,,/ir
M"'-"
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generally be used where

reside nti al properties.'

:ffi
the estate interfaced with existing

the acceptanee of ihe "Boundary

I have already explained above.

3 i l 5
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Fencing around the outer perlmeter.

LV confirmed that the entire Esfafe would be fenced/walled and

controlled entrances would be provided to each development

parcel.

secure.'

75.5 The Faneourt meeting rvas followed by the signature of the

Memorandum of lJnderstanding on 24 Novernber 2003.

75.6 if one anaiyses eiiher version of the minutes, it is clear that the

possibility that there wourd be no fencing in front of the

Hermanus Heights properties had been discussed at the

meeting. At the very least, those aitending the meeting u",ei-e at

the time made aware that existing i-iermanus Heights boundary

property owners would have to be approached individurally to

arrange fencingisecuring their properties on the street- and

lateral sides.

75.7 The abcve culminated

Structures Key Plan", M
k/
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Rabcav, actinE on behalf of the Respondent, thereupon followed

through by assessing the Hermanus Heights and Main Road

properties to ensure that they offer an adequate barrier against

entry.

The memorandum itself contains some 24 items or clauses. For the

most part, consistent with the document's tifle and the intenrtion of

Rabcav and the committee as afticulated at the Fancourt rneeting,

these items purporied to record the pai-tles' 'r.indersianding of key

features of the development. Little detail or content is provided on each

item, most of which are of such a character as to warrant more careful

treatment in a detailed written agreement to be concluded in due

course. No such formal agreement, however, was subsetquenily

concluded between the Hermanus Golf club and the Responderrt.

Accordingly, neither the memorandum itself nor aflyr subsequent

implementation thereof gave rise to the obligation contended for by the

Applicants.

The contention of the Applicants (in paragraphs 4g io S0 of the afficiavit

of Mr. Marius Kleynhans) that the map of the Fernkloof Estate which is

contained in Annexure "8" to the atfidavit "confirms that it was always

intended for the Fernkloaf estate to be secured around its perirnefel' is

not bcrne out by the map itself.

ln this regard it should be noted that the notes which appear on the

map make it clear that the perimeter which is drawn in by a broad solid

v7.
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line would not be "walled' (as alleged by Mr. Marius Kleynhans), but

would be treated in accordance with differing boundary conditions. The

notes on the plan do not contain a key which corresponds with or

explains the broad line on which Mr Kleynhans seeks to place reliance.

However, it is clear that the notes, rike those on the Boundary

structures Key Plan 201 (Annexure "ARK7") make provision for six

different scenarios. to wit:

"2.3m high steel palisade fencing with cancrete grourtd beam - Detaii

A:

2.1m high masonry wall with masonry columns - Detait B;

2.1m high masonry watls and piltars with patisade fence rnserfs - detait

n . .

Existing boundary structures to remain;

2.1m high temporary palisade fencing may be removed once Stroperty

owner has secured praperty to satisfactian of master property awners

a a a a ^ l ^ 1 . ' ^ ^ .
C'nJvvtdLtvt  t ,

By mutuat agreement by owners open frontagers fi7sf option as long as

integrity of security is maintained to satisfaction of house owners/golf

course'" 
r'//il l
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The Respondent, in the premises

allegations which are contained

Applicants' case any further.

any event), denies that

these paragraphs take

a l ^
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The Respondent proceeded to construct the perimeter fence as

indicated on the Boundary Structures Key plan 201.

The Applicants' suggestion that the decision not to fence out the

propefties concerned was taken after the agreements of sale had been

concluded, is denied. As I have explained above, the decision not to

fence out the Hermanus Heights and Main Road properties had been

taken quite some time before the agreements of sale were signeld by or

on behalf of the Applicants.

It is true that during the implementation phase of the developnrent the

committee, in the course of negotiations with property owners on the

northern boundary to regulate their accerqs to the golf course land by

means of the formation of a property owners association, attempted to

impose on them obligatory membership of the master property owners

association and payment of an exorbitant once-off fee to the Hermanus

Golf club. These negotiations ultimately failed, and the Hermanus Golf

Club turned to Rabcav as the Respondent's development facilitator for

the erection of a fence on the gotf course land adjoining those {ffi
L./ ll l/

properties 
ll 

,
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As a result, Rabcav held several meetings with representatives of

Hermanus Heights and Main Road property owners and implemented

what the Respondent considers to be the original concept i.e. looking

at each property or open space individualty to determine whether the

barrier it presents is comparable to the barrier created by the

walling/fencing erected along other boundaries. where necessary

individual home owners improved their respective properties to the

satisfaetion of the Respondent and the Hermanus Golf Club.

During the course of 2008 the fencing issue became quite acrimonious

and much pressure was brought to bear on the Respondent by certain

Fernkloof Estate properly owners to have a fence erected as now

contended by the Applicants. This caused widespread dissatisfaction

amongst the owners of Hermanus Heights and Main Road propr:rties.

As a number of property owners in the opposing camps werer also

members of the Hermanus Golf Club, a rift soon developed in the club.

The Respondent, without prejudice to iis rights and in an attennpt to

defuse the situation, thereupon entered into settlement negotiations

with ihe fiermanus Golf Club, the various property owners

associations, as represented by the Fernkloof Estate Master Property

Owners Association and the Hermanus Heights and Main Road

property owners.

The draft settlement agreements on which the Applicants now seek to

place reliance wei"e generated in the coLjrse of these settiement

negotiations and were presented to the Hermanus Golf Clulr and

85.
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Fernkloof Estate Master property owners Association in good faith and

on a without prejudice basis. The Respondent, in the premises, objects

to the introduction of these settrement proposals as evidence in these

proceedings. I have been advised and verily believe that application

will be made at the hearing of the application to have this evidence

struck out.

It should be noted that the aforesaid setilement negotiations in any

el,ent came to naught when ii transpired thai ihe chairman of the

Fernkloof Estate Property owners Association did not have a mandate

from the trustees of his association to enter into the very agreement

that was proposed by him, ln this regard I annex hereto, nnarked

"ARK25' and "ARK26" respectively, a letter from the chairman of the

Fernkloof Estate Master Property owners Association dated

8 June 2009 (wherein he notified the Respondent that his assr:ciation

was not prepared to enter into the agreement referred to above) and

the response thereto by the Respondent's attorney dated 10 June

2009.

The Fernkioof Estate Property owners Hssociation and the Hermanus

Golf club also refused to furnish the Respondent with indemnities

against possible claims and legal action (anticipated from the

Hermanus Heights and Main Road property owners). whereas such

claims appeared to pose a real threat, the Respondent was not willing

to enter into settiement agreements without such indemnities being

furnished. The settlement, in the premises, did not eventuate.

88.
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As is confirmed in the third rast paragraph of Annexure ,,ARK26,,, the

terms of settlement as set out in the draft setflement agreements

formed part of a genuine attempt at setflement and was communicated

to the Hermanus Golf club and the Fernkloof Estate property owners

Association in good faith and without prejudice of the Respondent's

rights. In this regard I emphasise the concluding remarks of the

Respondent's attorney in the letter under discussion:

"Aur instructions are to advise that our client does- rrat aceept iiebility ta

erect the fence and will therefore not do so.,,

To the extent that it may be necessary to do so, it is also denled that

the t'6"rms of the settlement proposars (which form part of prfrvileged

settlement negotiations which took place some zy2 yearc after the

conclusion of the deeds of sale) irnposed any contractuai obligation (to

erect the fence) on the Respondent 'yi-s-a-yl's the A.pplicants or can

serve as an acknowledgement that the Respondent was in terms of ihe

deeds of sale contractually bound to do so.

l, in the prernises, deny that the events that foirowed upon the

conclusion of the agreements of sale in any way supporl the

Applicants' case (which, to begin with, is one for specific performance

of what is alleged to be an express term of the agreements of sare).

371
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93.

AD PA,RAGRAPHS 65 & 66

92. The Respondent admits receipt of the letter by Messrs Burgers and

van Noordwyk, Annexure "o" to the founding affidavit. For ihe neasons

set forth in this affidavit and further affidavits that are filed for and on

behalf of the Respondent, however, the veracity of the allegations and

the legal conclusions contained therein are denied.

The Respondent repeats it arguments pertaining to the second point in

limine as set out above. ln the errent of it being held that the Applieants'

claims amount to "debfs" as contemplated in Act 40 of 2002, the

Respondent maintains that this Honourable court should, by reason of

the provision"s of section 3((4Xb) of said Act, refuse to condone the

Applicants'failure to give notice, alternati'.,ely, their defective notice.

AD PARAGRAPHS 67 & 68

For all the above reasons, I submit that the Applicants are not entifled

to the relief sought and accordingly request this Honourable court to

cj ism iss the Applicants' _appl icatlon with costs.

AD THE AFFIDAVITS OF HEATHER KLEYNHANS. MIINETTE

KLEYNHANS. SHIRLEY MILLICENT KOSTER AND TIELMAN

NIEUWOUDT AGENBAG

To the extent that the allegations contained in these affidavits are at

variance with or are not reconcilable with what is stated hereinabove

;

94.

95.

t7
t/'l-.-'-



5
F

' ) a
L v

and in the Respondent's

denied.

53

other opposingaffidavits, the

The Respondent, in the premises, deny that any of

entitled to the relief sought and accordingly repeats

Applicants' applicaiion be dismissed with costs

allegations are

96. the Applicants are

its request that the

Sworn to and signed in my presence at HERMANUS on this f *\ Uay of December
2011 by the deponent who declared that he:

(a) knows and understands the contents of this affidavit;
(b) has no objection to the taking of the prescribed oath;
(c) considers the oath to be binding on his conscience,

and uttered the woi"ds: "i swear that the contenis oi this afficiavit are true,
Gad."

Almero J.H. Oosthutz:en
B.Com CA (SA)
Commlssioner cf Oattrs
9 On College I P, O. Box 1 15
Hermanus,7200

OIIJI MIS$ION ER OF: OATHS



ooonou
'lH@ErH

.4G
h {av t
I ' -
t-l '!

' i 5

i {

t

t

;
t

5

s
t

a
:i
&

, 9

?
A
d

;g€

{
I

4

dLffiF(I

trsffiffieryus G&LF mdrerepffi*p&s€ffi
SgV€L&Pffi€ruT EFtAru

7 t  n

#

ffi
il
ffi
n
ffi
ffi
@
@
@

4

mss fJ|iffiry*GEtrw'qL

,?'ffi5-?Fp)t$sr*AL
*gHffiq*'DEi.r!Ar-

ffiEffi5-!DEronAL

E33,H3,o"uu'*o
ffiEE|t,N6 DEP$SI?Y
REStSgHTIAL

GOLF LODGES

WETLANDS

BIOLOGICAL COFBTDOFS

€h oEvtATgD FFRNKL0oF-.* pF1vE l c or,i rou-C b:# berE T-IFJK.

n s 6 ,Fj?i+'-j€iffS.-$,,-; ::,
o & pOSStgLE cOrurROlrgb'

AeeESS

#k
R#

SCALF r:tO o$s
EJUNE ?001

-_PIAA|N}NG PARTNERS
..* - _ _BEPI.ANNINGSVENNOTS*'*ig=ffiiffiffiefeffic€ 

Fg

ffir
6L/ ' *€  6 ; , i lS i jB



effi,Kg
:! :  -:HH5ry

a =
0 ) - l l

! - J : <

, €  g E  E
L '

L  a \  v
n t  $ ,

C ; , N Z A
> v / = : i
4 5 . ! ; i ( t l o J c )L r 0 s * > F >
E E = * i :  E = '
i i  e  E ' . - = E c ?

? r  g E O a i * E o
H
O  - -6  I  I  i  

- - L  
;

d )  |  |  i  : i '
J L-l I ,*.:

tl
tf.\

t p l

uftl
f  I :V

/ l l
{ l /

=

z

IL
LU
=



^4t'itEl(:f

' i - :
' , l J  :
[--{ t
r  l ?  i

t 4 i H l
i  d ? r '
; '{ i i ! i

. I  i ?
i i l l
+lii
: i  $5- l
{ -"t .:
t11+ (

ifin
$
e
;l

J '
$

fl

u q
l ! i +
0 t d t I
i l l  I
J  l ' l: t  r .
i4_"1

€

-->;-
r h -

i w

:t.{

J
\ <r 0 a

UI

$ q
- o

,J l  I  i r r
> * 1
& ) 5
* :  u )

{ J

^

o

a
q

o
c

.9
e 3
> o

; 0 .

F p '
3*-- u
c  \ , ^

F c-"l_r :
6  \ ! t
o v
. = z
5 '=--,S E
€ a
o I
o c

s i  : s e  ;
i  i l  u ,g  E  :H  E  ,  Es
i  q ;  l $ .  a  t ;  E  _  e  I

$=iliE:iElg=F'i,i-E:
* i  * l * r ; i i ; s g ; F  ? E  !  ; $ Fgi :il l?i'fus rii gs ge : nri
i i  l U  t r s  g F ;  i ' c  i s  ! ;  i ; s E
gsi iii iit in! iiE il ig igi;

l,l

h-,
z *

! o  o
d

o

a z  6 l  ; i
I >

o :  o  X l
i - . i  . :  i l  >  i i

; Y *  - . . , 1  E  i
o l  -  o i  I  ^ '
o r  -  - l ;

: l l  b ' l  >

? i l  i . g t  E  9
^ i o r  -  6 1 0  ;

9 : -  u  x  i l  !  :
a ; 3  F  F t f l  s
; 3 r  ^ ' 6 1 :  -  3
- > X  . 1  " l u  6  . 7

> d  :  q l  9  R
; t  E . ; i 7  = "
; : .  o l  < l  :  o
: : , -  U  E I  g :
; '  a  * l  E ;
z i .  E  ; l ;  !
2 5  e t  . 9

ot

; >  o l  I

: 5  e l  A
r i  -'F

. l  t r  q

c ;

;

C)
C'

r:)
i \ j

-)
Z:
I
ro

,f

-
T;

:

I
t t 1

rt l l iqlfr
ltt

[u:

$ a

z

o
9
I

o

z
s

i " ; ,

!  l - . .

t t { i

x i l  ,
T-'-- :
t'
1
._:. ._..........
E

!

1
'r.1
g ";"

: : i
? t  t
. ' . ) ' : : . : 4 '

I

5 0 0 2 / 6 0 L 1
-"/>

t _





AMI(5
? .  1 G

k&**\
*ffi,

AFFECTED GOLF COURSE BOUNDARY FROPERTY OWNERS

SOUTHERN BORDER

ERF NO NAME

NORTHERN BORDER

ERF NO NAME

J & L Mokepeoce
1  t q q DA DE Lo Horpe Chorton,

C/O PoPlor Grove
t257 ME Crews
1260 Coopersun Nineteen {PiYi Ltd

1263 HR Brocher
)J5Z BR & lZe isner
' t  tAE, Jupiter Motor Cycles Properties {Pty) Ltd

1268 Velvet Moon Properfies 6? {PtY} Ltd,
C/O S Mointz

t267 D T . B R D & G E o s t e r
t286 [qritzc lnvestments No 120 iPty) Ltcl
l  r R q AG Westbrook FamilY Trust

5967 WD & MJ Solidc
5968 AJTy ley&4Others
5969 JL Wol lqce

5974 Eaqle Volley Properties 256 CC
\4E & LG Hooper

5972 MR Furst
5973 W & lC McGeochv
tro-7 A JS & SJ Atkinson
5?75 Tswolu Trust, CIO Dl Hymcn
597 6 CJ Mouton
7681 WA Lewis
5979 M & J & H Hottingh & 2 Others
qoan lM & CJ Borrie
598 I B & JD Evons
s982 HJ Linney

992i iloyolstrqqt 3 Eiendomme CC,
C/O Mr. lH Kinston

4AR4 PM Hulse
1AA7 & HM Swori
5988 /VJ & EO von Rensburg & NYkamP
5989 WJ & MR vqn der Hoeven
5990 TWJ REid
599 I O P & ME Kopke
5992 Iolono Trusl
5993 J M & J O r r & R h o d e s
5994 ELCO Trust
5995 HDV E|wes

Tomion Inv Trusl
E A / l a DH Bryer
5B4t R, Rosseou
5840 Soint Molo Securiiies PtY Lid
5839 Prof. F. Coetzee

583B R. Brynord oln
, ll '

/L-\*
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#
5837 CAVN Conroy
5836 NV vqn der Riet
<.4? ( J & MM von Dyk
(a?,'t Mrs. Durr Storm Michoel-Trustees
5833 JV Cioll i
5832 JV Cioll i
5831 KS Bylsmo
s830 S Kloucke
5828 (iuontum Leop Inv 244 PIy Ltd,

C/O JC Wright
5827 MR Furst
5826 Pybus Fomily Trusi, C/O RN Pybus
5825 GAL NeI
5824 Bordix Discretionorv Trusi
5823 F & GJ Stroud
5822 VP de Vil l iers

'ffifr---
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MUNISIPALITEIT TIERMANUS

WYSIOING VAN DIE SONERINGSKEMA
(ORDONNANSIE 15 VAN 1985)

Kcnnis gsskied hicrme ingevolge dic bcpalingr van aRilel 9{2) vu
fuonnenrie 15 vea l9t5 drt dic Stadsned ven Hermaaus rc roneeiue.
rkera: gewy:ig is mcl iageng vanaldic datum van hierdie advencosie so&
biroDdcr uitccngcsit.

l. Klottsulc I: l{ordfupaling

l. ! Deur dic vervanging ven dic woordbcpalilg v8E ..Ke!der'" Ect dic
volttnoe woorobcp8ttng;

"'Kclder'die decl van 'n gebou waanle! dic rfgsrcrktc vlocttoo$l
minstcns ? mcter ondcr-'n !*Ct ,r, of die phloo noogtror t ,nc-tst
bokanr "n hoogre is. helfpad.t-gsscn dic hoojstc cn hegs-tc utunrlil,c
grondhoogrer wet onmiddcllik ean die gsbou grcar.;

I .1 Deur die byvocging ne dic.woordbepaling vrn ..Tocpulikc Drtum..
van dic volgcndc woordbcpaling:

"'Vcrdicping' csn vlak van 'n gcbou. uirsluitend 'u kel&rttrdiepin&
wal nic'n hoogtc van { m oonkry nic. gs661 van afgererLE viocr.
hoogtc rot afgewerktc vlocrhoogtc of tot dic plafon in dic gwrl vea
dic boonste verdieping."

l. KlosruJe 6: Spesiak Bepalings

l.l Deur dic byvorging na Klousulc 6,7 van die volgandc klousule:

"t. Die Ratd maE'n komltce van gcskikte p€reone, wat nie Raadslcdc
is nic. aanstcl orii in '0 

Badgeweode kapasiteit te dicr in verbead mct
dic estcticc. funksionclc, kulturcie of hisloriesc aspekte ven enip
voorgGlclde of bc'ueode gebou. sn mag by gewone bgluit dic rcils
cn proscdures vir sodanig: komitet vasstcl."

3. Kovsule 8: Digtluidsbehcer

3.1 Dcur dic byrocging na Klousulc 8,A. l(c) van dic volgende klousulc:

"(d) Gc*n gebou of cnige gedcelte dsarran meg soader die tocstcm-
ming ver dic Ried. t*=c wrdiefing ef t,5 ra. ryar ook al dic hoogsu
is oorskry uic."

3.2 Dcur dic bneging na Klousuk ? wa ciic volgeacic klouulc:

"E Sperra/c Yoorcaar&s ttrcr &lnehh,i^t tot Hcmwws Ultbreidhg no.9

(a) Ge=n u*oonecnheld. sa:rn !!:et sy buitegeboue mag 'o opper.
vlakte vrn mind* as 100 m: h€ nic.

(b) Gccn nroonhuis mag van scmcnr-blokkc, co/of vooralgrgote
bal.stccnmure gebou $ord nic.

(c) Allc geboue mcr wit gevcrf word.

(d) Allc grcns. cn tuinmuFc moct van gsplclrtede bal,stcne. wirge.
verf. oi *itgcverfiic hout. oi nyion-bedekte draadheining gr*u
'*'ord: $aar crt*'e aan dic gholllsan grcrs. word allc*nlik nylonhc-
dekte draadhcining op dsardic grens roegelaat,

(ct G*n dakplare *ord roegelaar nic: dakkc word allecnlil mrr
nltuurhLc blou icrstccn, donkrrgeklcurdc asbcsscmcnttcElr of sc.
mcntrdl5 bedck."

i ,A.F.:$ 6 0 3i -  C. Sim. Sndsklerk t ? t 5 E

HERM lrlJs Hlih|lCTPAUTlldt-mt,ll|ID

AMENDMENTOF A)NInIG *'G";' :,
(oRD!NAF|CE t5 OF tgtt 

-

_ {.otia ir lcrylJ-Ewn io rglur of rhc Frovirioss of Sccffolfli oi
ffiiuracc 15 of lgtJ t[8t rb; llcrnrlls Ts*a C,onsil'$ tDd;i ;Lili
hac b€eo r.mcadcd rith cfcr fron tln dgrc of thh |dverus;ai-iii
out h€s€uld.r.

l. Clolce l: latapretatim of Tcnns -.. j j r  €
t.t By th repbceunt of tbc dcfraition of ..besasctrt"' siri rbe follow.
iag dcfdtioa

"'Erscocaf eDs $st portioa of a builditg tbc fmisied 6mr ietcl of
silcD n rt lcert 2 lD bclow. or t.t,c ceilist of rtit b rt oort ! m
poya.r hve!.tulfway bcr*et rbc highcat-etd lowGrr netuni touu?lcvcb immcdiercly coatiguou,r to rhi buildiag,-

1.2 by rb€
dcEnitioo:

illcnion rftsr &c dc6nitioa of ,,d!c'. of thc following

"'ltgT?" &us 8 sia$e lcvrl of e building crrruling r ba*.ocot,
T'brcb doct Dot crccod e bcight of4 !0" Ecrrurcd froo Enished 0oor
krvel to Gaisbcd Soor hvtl-or ro:tfc c*tiaj in lhc casc of thc iol
stoFy...

l. Clatsc 6: Spcbt ?rovbiotts

2.1 By tbe iuscnion rftcr Cleusc 6.? of thc follo*iag cieuse:

"8. The Coun-ci! may rppiat a mndttce of rsitsbh F$ons. Ect bc-
lqg Councillon. to rdvise it on thc retheth, tacr*iort, cuitunl or
hinoric rspecu.ot'uy exfutiag !,r propcd hdHiog ird tr8y by
orotnary islKlullon dsErminc rulCs eod proccdurts frr such commir.
tcc."

3. Clauv E.. Dcruiry Cawol

3.1 By tbe iuscr-tion rftcr Cturc t-tl-(c) of tbe follodng cteusc:
'(d-) 

ry buildint d r'oy partid Urrrf rfrff. dtlcur tbc conscnt of
tbc couocijr srcccd 2 rocyr 6 ll.l rn, ri*rrrr ir thc hig[c*,"

i . '  t .  '

3J By tba istbs eftcr&r.?.f - - fcllo*Eg cfue
*t. spccird p?mlturt j;W;#l; &rcrah ffo. 9

(a.),No drrclli_l? to6nhrr eith ic osrbdHi&5r, ri,:!! law :n arqr
sf lcas thrn 2m Dl.

(b).No drrrIin8 fuIl bc crnrrrud of reasr ,concf,eu blocks
andior prccast bricl rdb.

(c) All buildingr $rll bc priltod wirirc.

(d) All bouodary rarl grd.n lnlls rhd! bc corutruet,rd or olas.
ure<i briclworl peiotcd whia. or rinbcr r-cocia! printe<i ryhite. or
nylon coated rirc feacing: rhcrc srvcn abut rbc it;olf coun.. on!!
nylon coated wire fcming rhrtl fo prmittcd ou-tlrat boundary.

lc) No shet roofing shall bc frailled: roofs rhal! be construcle.
oni;- of nalura! b!r'c slate. .i,'r{: rsbesfos ernefll slar.e ot csmen
riles."

tAF.ill.6,0;3! - C. Sim. Tswn Clerk t 7 t 5

M UNISIPALITEIT ROBERTSON

. W\'SIGII. iG VA:i DORPSAANLEGSKEM.{

Kennis gcskied hiermec kragtcns ordonnunsic l5 van 1985 dbr 'n aan.
sock ontvang is rir dic wvsigrng van dic Soneringslcma dcur dic hcrsonc-
ring van cr*'e 6l & 63 vanu.f Enkelnoondocleindes na Algcmene
Woondoeleindes.

Nadcre L,csondcrhcde i€ ter insae b5 die Munisrpale Kanrore gcdursrrde
kantoorure en bcs*.erc rccn die roorgcrtcldc *.,vriging ven dir rkcmr.
tndten enige, moet die oodergerekendc ikriftellk bcrcik op 30 Julic !98?.
{AF.l0l l9 { l -R{}. -  P. j .  Coerzer. Sradslclerk. Munisipl le Kanrore.
Posbus 51. Rubenson. 6705. :6.tunre 1987. l7l7l

ROBERTSON MTJNICIPALTTY

AMENDMENT OF TOWN PLANNINC SCHEME

liotie ir hercby Evcl !n rcrms of Orclinanq l5 of lgt j rhar an apptic,
llon-.has bccn rcccrved for !!9.1111.qndnfnt of rhe TsnT f'tanning Schen
bv the rqoning qf .qnq 52 & .63 ftom $inglc Rcsidentia! pufo,oscs ,
General Residefliiai furposcs.

Funhcr dctails rrc rvrilable for inrpccrion at rbc Municipal Offcc du
ing officc hours and objccrionr, if any. to thJ proporcd arnendment to rl:cq1me.qusr., Dc todtc{ rn l:rliring to the.undeiEignd noi later rhan 30 J u
1987. (AFJ0l,19 4 j?*R4), - F: J. Coctzcr. Ti*n Ctert. Municilat-
fice. P.O. Box -(1. Robcrrson. 6?05. 16 June 198?. 
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Att:Honnes rtetnnons

PERIMETER FENEING

:
T*'

RoLlciit as'
fo'erect a'

' 
" ",'9:T:lu'|ti]ly:l"l:,,rojlo;t'lU,,trrbuah,yt! the orisinol siaied inrention:wrieieby, ': 

,
, , 939! oj,lfe;e,elo"Bertles !t b_e1ne csselsed independentl'y lo ensure il-iot the11,offs1,ir6-: ,'-' ,'. odeQuy,,::j.I^b.l"lg"qllX"itg:: FoLetomnie, whare o r.ccsni F,roperly e{\s\s; o

ience wiit Ee erecfecj jo Brsvent unquthorird occess. . . '

' ourn'9ltl.lll*;Y_1,fl:t:rT.towne.rs is.consistent wirh rhe prior negotiori,onr,thot,., ,,1,fooK ploce betweelrf?.e-9]|,:lub,3nQ.reFissenfctives froirr the nofihlrn.borlncioly,:' ..1,': :. . . :ho.me. owners,:.with' ihe..exception,thot:tnere-,ls, no once-u:rr r** payoble To,.ifib ootr,' . .
. 
'ilub: 

Weore pleosed:to'coniimihai:We'hovg mooe gJol progrussin thi$iegq-o'-l' ', 
"-. ,,.yys Sonfinrrithel,,Ogreement.ifrot,on:cdeifion-A tnr** v.rdeks was-neecjecj,6;r,'ffi,I .,

: ' , ,  , , , tottresto've!f, l iei,"s*rd1711ento!;thedrscussronih;id;f i igq,i . . ; , , ,  -,
: ' r : :

' ' ' ; ,1
'  . ' . :

,Yoursslncerely

:69; MoVoiT'Beyteveldt
., 

',Cf,qirmen pOA (vcitous ppctnctsy

ic,wGneeru

..,..:.. 8A BCAv:0€i6idiiiii?iii. F;L-tiii{io,c
.  .  . - .  .  .  ,  '  t .. .  . .PO Bbr ' .6?7.2 Welgemoed ?630

'l€Ii:iDlu 9:r3 4b21 Is)rr ltl?l1 913 il3B
E m a i l :  c a v c o r @ l a i r i c a . c o m

RABCAV terEtrypsstrt FlCil i laierc

P0 Box 342 Ptumntead 7a01

lel: l lr?]i 
-782'lt8t 

?ar: 1121) i6? 7025
Emal l :  johnrgrab ie .co .za # , /

(r\-
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25 Februory 2008

Choirmcrn: Developrnent Committee
Hermonus Gol f  Club
P  C  B o x  3 1 3
Hermonus
7200

Deor Sirs

PER|tv iETER FENCiNG

We refer lo cur meeting held on 24 Jcnvary 2008 cnd our ietter dcied 31 Jonuory
2008.

Hoving reconsidered ol l  the historicol documentotion concerning the Fernkloof Esiote
we wish lo reoff irm our posii ion expressed of the meeting, thci neither Robcov nor
the Municipoli ty hos on obligotion to the club 1o ereci o fence on the golf course
boundory in fronl of the exisi ing Hermonus Heights ond Moin Rood propert ies

In oddit ion, there is no obl igot ion io ony of the purchoser to erect such o fence. As
previously stcted, we cre fc l lo ' ,n; ing through with the cr iginol  stcied intenl ion whereby
eoch of the or iginol  Hermonus Heights ond Moin Rocd propert ies is ossessed to
ensure ihot they offer cn odeqrrote borr ier io entry.  Once complele we bel ieve thot
the concerns expressed by the club ond certoin properiy owners wi l l  hove been
oddressed.

I t  is our sincere hope thot this di f ference of opinion r .v i l l  not mor the relo. i ionship
between Robcov ond the Golf  Club. Few oeoole con doubt thoi  the end resul i  of
the Fernkloof Development has hcd posit ive benef i ts for ol l  stckeholders. The goif
c lub ond course hos been through o monumen'tc l  t ronsi t ion ond is on osset thot both
the club members ond ol l  Hermonus residents ccn be proud. The golf  c lub's
development conrmit tee hos plcyed o leoding oncifundomeniol  role in this process.

Yours sincerely

C W GREEN

CC: Moyor T Beyleveldt
Chcrirmen POA (vorious precincts)



Verwysing
Reference
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Enquiries
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Datum
Oate
Umhla

AN 21312514 Hermanus Golf Course

JAQUETA KEET

ll tc,\ acd>-

Departement van Amgewing- en Kultuursake en Sport
Department of Environmental and curturar Affairs and spctrt

lsebe lemicimbi yeNdalo esiNgqongileya neNkcubeko n ezemiDlalo

The Interim Municipal Manager
Overstrand Municipality
PO Box 20
Hermanus
7204

Attention: Mr Riaan Kuchari t

.\
Tel: (028) 313.8087
Fax: (028) 312-1894

Dear Sir

APPLICATION:
i

j
t
I
I

t

eREATION OF THE HERM.ANUS qOLE HSIAIE HERMANUS, ,ANl
TDENTIFIED Acnvtry tN renffiffii-or'r 21 oF THE
ENVIRONMENT CONSERVATION ACT, 1989 (AC'I NO. 73 OF
1e8e).

With reference to your appllcation, find belou,'the Recoi"d of Decision in respect of ihis
application

RECORD OF DECISION

A. DHSCRTPTION OF ACTIVITY:
The upgraciing of a resort, the change of zoned open space to any other land-use
and the reclamation of land from a wetland. The proposed aciivity entails the
creation of the Hermanus Golf Estate on the current Hermanus golf course propelrty
and adjaceni properties and adjacent proper"ties, compi.ising:
]J the expansicn and extension of the Hei'manus Golf Couise by nine hoies;
2) the creation of 20 golf iodges;
3) the establish.mglt of single, general& group-housing residential areas, involving

approximately 670 units (excluding th9 20 golf.lodges) as per Table 2 of the fina-l 1Scoping Report dated October 2001 prepaied by DeVilliers Brownlie '
Associates;

4) the installation of roads, water reservoir and other service infrastructure;
5/ the closure sorne existing roads;
6) tne fil l ing in of small areas of a wettand (and the rehabilitation of allthe wetlands

on the estate); and
7) the creation of open space areas;
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Department of Environmental and Cultural Affairs and Sport u
Chief Directorate : Environmental Affatrs

These are activities identified in Schedule 1 of Government Notice No. R1182 of S
September 1997, as amended, being:

Item 1(m) The construction, erection or upgrade of public and private resorts and
. associated infrastructure

2(e) The change cf land use from use for nature conservaiion or zorred
open space to any other land use
7 The reclamation of land, including wetlands, below the high-water mark of
the sea, and inland waters

hereinafter referred to as "the activity".

LOCATION:

The activity will be sited over the existing Hermanus golf course property and
adjacent properties and streets in the town of Heimanus, Western bape,
comprising En 7531 Hermanus, unsubdivided Portions of Rernainder Erf 1253
Hermanus, an unsubdivided Portion of Erf 47gA Hermanus, an unsubciivicied
Portion of Farm 591/1 Caledon and an unsubdivided Portion of Erf Sg08 Hermanus,
as well as portions of Contour Street, Theron Street, Flat Street, 11th Streret.
Fernkloof Drive, the existing access road to Fernkloof Nature Reserve (an
extension of Fir Avenue) and the road between Flat Street and Main Road to be
closed and/or realig"ned.

APPLICANT:
Oversirand M unici paliiy
PO Box 20, Hermanus, 7200
Tel: (028) 313-8087
Fax: (028) 312-1894

CONSULTANT:
DeVilliers Brownlie Associates (N4r Louis de vill iers)
21 Menin Ave, Claremont, T70B
TeilFax: (02i ) 674-42G9

uil E vtsi l  (s]:
Mt'Morgan Griffiths of this Directorate: Environmentai ivianagemeni, Western eapeDepartment of Envii'onmentai and Culiurai Affairs anci Spoi inspected the site on
27 November' Mr Griffiths held numerous meetings and telephonic discussions
with Messrs de vill iers and Kuchar regarding this apfil ication.

DHCISION:
ln terms of Sections 22 and by virtue of powers delegated by the Minister in terms
of sections 28 & 33 of the Environment conservation Act, 19g9 (Act No. 7s of1989)' the Chief Director: Environmental Affairs of the Department of
Environmental and Cultural Affairs and Sport hereby grants authorisgtion, with the
conditions contained in this Record of Decision, foi the execution of the activity
r l ocn r i had  ahn r ra
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Depsrtment of Environmentql snd Cultural Affairs and Sport ;
C hief D irectorate : Environmental Affairs

This Authorisation has been granted in terms of section 22 of the Environrnent
Conservation Act, 1989 (Act No. 73 of 1989) solely for the purposes of undertaking
the activity referred to above, and does not exempt the holder thereof from
compliance with any other relevant legislation"

G. CONDITIONSOFAUTHCRISA,TIO}.| :
1. The activity, including site preparation, may not commence before the

statutory 30 day appeal period expires.

2. One week's notice, in writing, must be given to the Directorate:
Environmental Management, (hereinafter referred to as "this Directorate"),
before commencement of construction activities.

2.1Such notice shall make clear reference to the site locatir:n details and
reference number given above.

2.2The said notice must also include pi'oof of compliance wiih ihe following
conditions described herein:

Condi t ions 1,  4-11 ,  13-15,  18,  2A & 21

3. One week's notice, in writing, must be given to the Directorate:
Environmental lr4anagement, (hereinafter referred to as "this; Directoi'ate"),
before commencement of operation activities.

3.1Such notice shall make clear reference to the site location details and.
reference number given above.

3.2The said notice must also include proof of compliance with the following
conditions described herein:

Cond i t i ons :  1 ,  4 ,5 ,  7 ,  1  1 ,  16  &  21

4. The mitigation/rehabilitation measures and recommendations as detailed in
the:
4,1 Scoping Report, with particular reference to sections 4.2,4-10 and 6; and
4.2 The Rezoning and Subdivision Application Report dated June 2001 by

Planning Pai'tners, v"ith particulai' reference io seciions i2 & 13, Figures
1Sa-c (With the architectural guideiines for each precinct) and section {l of
Annexui'e G;

must be adopted anC compiied with.

This autiiorisaiion cjoes noi inciude any increase in the permitted extraction
of groundwater, for irrigation purposes, from the borehole on the existing golf
course, should this be required. Any application for increased extraction
from this borehole witl be subject to its own environmental impact
assessment and approval process.

The proposed treated effluent water pipeline and irrigation scheme for the
golf estate (with the potential to supply the local sportsfields) must be
implemented. it is suggested that all pipes and taps of this system are
clearly marked to prevent accidental use of this water for potable purposes.

Public access io Fernkioof must noi be restrictecl by this activity.

Should any paths be needed across any wetland, that raised boardwalks are
utitised for such purpose.

c .
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Department of Environmental and Culrural Affairs and Sport
C hief D irectorate : Environmental Affairs

9. Any stormwater pipes or channels entering the Mossel River or the wetlands
must have litter-traps and energy dissipating measures to prevent erosion of
the streambed

10"That the canalised stream in the culvert is opened up and iandscaped.
11.All lnvasive alien invaders must be cleared frorn the site, unless specifically

retained on the instruction of the Environmental Control Officer (ECO - refer
to Condition 15 below) as part of a phased tree replacement programme.

12.An integraied waste management approach must be used thrit is based on
waste minimisation and should incorporate reduction, recyclinig, fe-use flrd
disposal where appropriate. Any solid waste shall be disposed of at a landfil l
l icensed in terms of section 20 of the Environment Conservation Act. 1989
(Act No. 73 of 19Bg).

13.The proponent/developer/applicant must compile and submit an accepiable
Master construction phase Environmental Management Plan (iEMP'), for the
bulk lands clearing and eai'thwoi'ks and the instaliaiion of the service
infrastructure, to this Directorate for approval at least 3 weeks prior to any
land clearing and construction commencing. This Master EMF'is specifically
required to address the construction and visual mitigation of the proposed
reservoir. The EMP must be included in all contract documentation for the
construction phase of the development.

14.The proponent/developer/applicant must compile and submit an acceptable
construction phase EMPs for each of the precinct development phases, to
this Directorate for approval at least 3 weeks prior to any lanrJ clearing and
construction commencing. The trMPs nnust be included in al! ccnti' i lct
documentation for the constructicn phase of the development. The
construction phase ElvlP must also specifically addi'ess means io mitigate
against the spread of alien grasses into the wetlands, in which reEerrd
consideraiion must be given to the construction of hard surfaced bai.iii;i.s
between grassed areas and the weilands where appropriate.

15.The proponenl/developer/applicant must appoint a suitably experienced
Environment Ccntrcl Officer io ensure ihat the mitigaiioiirrel-rabiiiiation
measures referred to in this Authorisation are undertaken and that the
provlsions of the construction phase EMp are compiied with.

16.The proponent/developer'/applicant musi compile ancl submit an acceptairle
l\"4astei' and pi'ecinci level operaiionai phase EMPs before anv of the units
may be occupied. This EMP will need to address the:
16'1 Landscaping and stabilisation of the disturbed areas. This needs to

consider the removal of the alien vegetation and the trera replacement
programme;

16.2 Design, colour and placement of the surrounding fenr:e around the
activity and around paF.icular precincts. lt is important that the lq:cat
fauna are able to cross the fence line between the activitv and lhe
Fernkloof Nature Reserve;

16.3 Management of the fairways, greens and open spaces, including lhe
wetlands and ecological corridors. This needs to consider the fire-
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Department of Enviranmental and Cultural Affairs and Sport t
Chief Directorate : Environmental Affairs

management of the wetlands and the ongoing alien vegetation control
and eradication;

16.4 Design and management of the interfaces between the different
components of the activity, such as the golf course, residential areas,
open space areas, existing residential areas and the Fernkloof Nature
Reserve; and

16.5 Stormwatermanagement

This EMP must also incorporate the conditions of approval given in this
Record of Decision as appropriate to the operationat phase of the project.
The implementation of the approved EMP will then be a condition of thris
activity.

17.The applicant must submit an Environmental Audit Fleport, ("audit reporl',) to
this Directorate one (1) year after construction has been connpleted I and
also after the site and approach road have been rehabilitated.
17.1 The audit report nnust indicate the date on which the constructron wils

completed, and detail compiiance with the conditions of this
authorisation and the status of the rehabiiitation programme.

17.2 This Direciorate may require remedial action should the audit renort
reflect that rehabilitation is inadequate.

17.3 lf the audit report is not submitted, this Directorate may give 30 davs
written notice and may have such an audit undertaken at ih; expense of
the applicant and may authorise any Berson to take such measures
necessary for this purpose.

18.The applicant must, within five calendar days of receipi of this Record of
Decision:

" lnform the relevant locai authority as well as all interested and affected
parties, (' l & AP's") registered during the scoping and lmpact
Assessment processes, of the outcome of this appiieation and, if
requested, provide copies of this Record of Decision;

' lnclude in such information the provisions of Regulation 11 of
Go*vernment Nctice No. R 11BS of s september igg7-, as arnended,
which reads as follows:
(1) An appea'l io ihe Ministei' or provinciai authority uncier section 35(3) of

the Act must be done in writing within 30 days from the rjate on which
the record of decision was issued to tl're applicant in terms of
regulat ion 1 0(1);

(2) An appeal must set out all the facts as well as the grounds of appeill,
and must be accompanied by all relevant documents or copies of
them which are certified as true by a commissioner of oaths.

" Include'the date on which the record of decision was issued to the
applicant in terms of regulation 10(1) and the date by which appeals must
reach the Minisier.

. Inform all I & AP's that a signed and certified
obtainable from the Ministe/s office at tel.

Appeal Questionnaire,

ffi
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C hi ef D ire c to rate : Env iro nmental Affairs

Gbrummer@pawc.wcape.gov.za, or URL
http://westcape.wcape,gov.zalenvironmental_cultural_affairs/default.asp
must accompany the appeal.

" lf the applicant should appeal against this Record of Decision, he rnust
inform all interested and affected persons that such an appeal is being
lodged wlth the Minister and the applicant/appeltant must provide those
persons with reasonable access to a full copy of the appeal, if requested.

19.This Directorate must be notified, within 30 days thereof, of any change of
ownership and/or project developer, as well as any change of address of tl.re
owner and/or project developer. Conditions imposed in this record of
decision must be made known to the new owner and/or developer and are
binding on the new owner and/or developer.

20.The conditions of the authorisation must be brought to the attention of all
persons (employees, sub-consultants etc.) associated with ihe underiaking
of this activity and the applicant shall take such measures necessary to binrl
such persons to these conditions.

21.All outdoor advertising associated with this activity, whether on or off the
property concerned, must comply with the South African Manual for Outdoor
Advertising Control (SAMOAC) available from:

The Director: Environmental lmpact Management
Department of Environmental Affairs and Tourism
Private Bag X447, Pretoria, 0001 .

22.The owner and/ot' developer must notifi- this Directorate and any oihier
relevant authority, in writing, within 24 hours thereof if any condltion of this
authorisatlon is not adhered to.

RECOMMFNDATIONS:
This Direetoraie recommends that:
' Only indigenous, water-wise vegetation is used in the landscaping of the

activity, and
' The architeciurai guideiines of the housing units promote:

a) the use of water saving/flow-reduction technology for plumbing and water
r r A t v t  v 9 r

b) water-wise gardens and garden irrigation sysiems; and
c) energy saving measures and technology, such as insulated water-geys€)rs
and ceilings, insulatecj cioors anci wincjows and long-life lightbulbs.

KEY FACTORS AFFECTING THE DECISION:

The applicant provided sufficient information in terms of Regulation 6 of Regulation
No. 1183 for this Directorate to base a decision on.

This development proposal is consistent with the approved Greater Herrnanus SuO-
regional Spatial Development Framework (SDF), which proposes that this portion of
land eould be used for residentia! and recreational-use. This Directorate was
involved in the formulation of this SDF and its approval. The compilation of the
SDF involved a thorough environmental scan of the area and considered the local

L
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Department of Environmental and Cultural Affairs and Sport
C hie:f D irectorate : Enviranmental Affairs

env'ironment at a strategic level. This Directorate is satisfied that the proposed
for this land took the environmental parameters into consideration.

Thei Overstrand Municipaiity has proposed to undertake the activity as a means of
convefiing council-owned land into readily available funds for community upliftment
projects and upgrading cf lccai service infi'asii'ucture. The proposeci up-market
residential erven and golf course expansion would appear to be the mclst
appropriate use of this land for this up-market area, considering the obligations of
the Municipality to maximise its assets for the benefit of the entire Overstrand
contmunity. While this activity will incur the loss of open space/recreational areas
for local residents and the in-fil l ing of a small portion of a wetland, it will have tlne
adclitional pcsitive benefit of providing funding to clear the site of alien invasive
vegetation and to rehabilitate the wetlands, lt will also create the means to install a
treated effluent water pipeline for the irrigation of various local school sportsfielcls,
which will lead to the recycling of waste water and the replacernent of usirng
valuable potable water on those fields.

d40

=--
The development site comprises the existing golf course and the vacant iarrds
adjacent to it. While most of this land is covered in fairways, greens and aliren
invasive vegetation, some parts have conservation-worthy patches of fynbos and
we'ltlands, as well as some riparian elements. The most important of these
elements are the rruetlands. The proposed activity has taken due cognisance of
these elements. The required EMPs witl provide ihe structure to their protectir:n
ancl nianagement.

The preparation of the development plan involved a great deal of general public,
stakeholder and authority consultation. This Directorate commends the creation of
a comrnunity committee to workshop the plans with the project team. T6e
interrested and affected parties raised a nurnber of concerns, primarily regarding 1re
losts of a recreational space, the provision of water and other ser',rlces and the
potential impacts on the wetland, traffic flows and routes, property priges, views ancl
acciess to the Fernkloof Nature Resenre. In response, the deveiopment pian wernt
through a succession of alternate layouts and components to a.ddress these
concerns' This Directorate is satisfied that the final plan has taken cJue
consideration of the comments, suggestions and gbjgglls_made on the proposal,
anci that the proposed activity is sufficiently mitig-alm- be acceptable to tl-ris
Dit'eciorate, when compared againsi ihe no-cjevei6pment aiternative and the fiveprevious developmeni plans.

The Municipality is satisfied that there is sufficient water and sewerage treatment
capracity to absorb this development into the town. The construition of tlie
wastewater irrigation pipeline to the sportsfields will result in the release of a
corrsiderable amount of potable water previously used on the fields for other use
within the town. The wastewater will also be used to irrigate the entire golf course,
which will mean that less groundwater will need to be driwn from the bo-reholes.

This Directorate is satisfied that the activity is environmental acceptable in terms of
the Envii 'onmeni Conservaiion Aet anci the National Environment Management Act,
1998 (Act No. 107 of l ggg), provided that the conditions of this AuthoriJation are all
cornplied with.

7
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Department of Environmental and Culnral Affairs and Sport
Chief Directorate: Environmental Affairs

The public participation process undertaken entailed the following: Scoping was;
undeftaken with various authorities and key parties durinE the initial stages of
projer:t planning. Forrnal scoping was initiated by noiices placec in the press on €)
June 2000 and 16 June 2000. A publ ic meeting was held on the 19 June 2000.
Planning workshops were held on 3 August 2000, 31 August 2000, 28 September
2000 and 22 March 2001 whereby members of the general public were allowed to
attend the workshops. The draft scoping report and initial assessment and ther
application for rezoning and subdivision were subsequently advertised for formal
publ ic review and comment on the 6 July 2001 and 13 July 2001. Numerous prer
and prost submission meetings were held.

DUR,ATION AND DATE OF EXPIRY:
This iauthorisation shall lapse if the activity does not commence within two (2) years
of ther date of issue of this authorisation,

APPI]AL:
ln terms of Section 35 of the Environment Conservation Act, 1989 (Act No. 73 of'1989), formal, motivated appeals can be directed within thirty (30) days; of the date:
of the; issuing of this Record of Decision, to:

The Minister of Environmental Affairs and Development Planning
Western Cape Province
PO Box 15653
Vlaeberg
B0' !8
Fax: (021) 483-6081

Appeals must comply vrith ihe provisions of i 'egulation i 1 of Government Noticer
No. Fl.  1183 of 5 September 1997, as amended.

lf the appellant is not the applicant, the latter must be informed sf the appeal
within the appeal period referred to ah'ove and must provide th,e appiicantt
with reasonable access to a full copy of the appea!, !f requestec.

A signed and eertified Appeal Questionnaire, obtainabte fi'om the lvjinister's office at
tel .  (021) 483 3915, e-mail  Gbrummer@pawc.wcape.gov.za, or uRL.
http://westcape.wcape.gov.zalenvii'onmental_cultural_affairsldeflu[.asp rnust
accompany the appea!,

lf anlt condition imposed in terms of this authorisation is not being connplied with,
the authorisation may be withdrawn after 30 days written notice to tne applicant in
terms; of Section 22(4). Failure to comply with any of these conditions is also an
offenr:e and may be dealt with in terms of Sections 29, 30 and 81 of ther
Envirrcnment Conservation Act, l g8g (Act.No. 73 of l g8g) as well as any other
appropriate legal mechanisms.
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LftrA+*-l
DIPOLELO ELFORD
Cl+lEF DIRECTOR: ENViRONMEiITAL AFFAIRS

DATE OF DECISIQN; rI a1/ oz

Copies to: Louis de Villiers (DeVilliers Brownlie Associates)
Christo Kannenberg (Planning Partners)
Duncan Heard (WCNCB - Bredde River Region)

Deparmefi of Envtronmental and Cultural Affairs and Sport
Chief D irectorate : Env ironmental Affairs

' f f i

3X2
Provincial Government, Local Authority or committees appointed in terms of the
conditions of the application or any other public authority or organisation shall not
be held responsible for any damages or losses suffered by the developer or lris
successor in title in any instance where construction or operation subsequent to
col]struction be temporarily or permanently stopped for reasons of non-compliance
by the developer with the ccnditions of authorisaiion as set out in this ciocumeni or
an'y other subsequent docurnent emanating from these conditions of authorisatir:n.

Your interest in the future of our environment is greatly appreciated.

Yours faithfully

!:-,

Fax: (021) 644-263
Fax:(027\418-0502
Fax: (028) 316-1040

AN 21312514 Hemanus Golf Course
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The MunicipalManager
Overstrarnd M unicipality
P O B o x 2 0
HERMAI\JUS
72AA

Attention: Mr R Kuchar

OVERSTFIAND MUNICIPALITY: PROPOSED HERMANUs GoLF EsTATE : HEM'VAL oFRESrRlclffoNS: ETI-sJot HER[t+Nus; cLosuRE oF irneETs AhrD oieru spAcES (Fgrur ERF1253; ERF 7S3t; pTN ERF 4780; pTli'ERF s308) AND eppEer- AcAtNsT suaOtvlslrlN AND REZONINc(PTN REM EffF 1253; EFF 4280; FARM 591/1, CALEDON; iii sgoal
1 . Ycur re{ei'ence is Tp1-09i2001 .

2' Tl'1e compeient Authority for the administration of the Municipal ordinance,1974 {ordinance 20 at 1974) has, in terms of section 187 of said or.dinance,gmnteci permission for the c1osure of the portions of public opun space onPortions of Remainder Erf 1253, Erf 7531,'Foftlon of Erf Algaanrl portion o,fErl'5309, Hermanus as reflected on Annexure G.

The competent Authority for the administration of the Municipal ordinance,
l:,1il?^tj'T::: 2a of 1s74) has furrher, in terms cf section i37 of saicjLri-iiifianec' graniecj permission for the closure of the following portions of Roacias inciicated on Annexure H :

Portion G of Contour Street.

Podion H of Theron Street.

Exi:sting gravel road link (portion l) between Fernkloof Drive and contour street{linl< road io be reaiigned).

Existing access road to Fernklsof Nature Reserye (portion j).

A p,crtion of Flat Street (portion K).

3.

3.1

3.2

3.4

3.5

3.3

Utili ta sg efu u, DD rpstra a t I Utilitas &uilding, t hrp Street Tel No.:(02J) 483 - 403J
Fax No. :(021) 4BFr. 3633*#:E;, fxf ,,t //vllWJ F '
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A portion o{ 11* Street (portion L),

A pottion of road approxirnately 7,18 m wide between Flat and 1 1'" $treet in thenorth and Main Raad/Mosser River Dr.ive in the sotrth {poriion Mi.

The competent Authority for the administration of the Land use plannlng
Orclinance, 1985 (Ordinance 15 of 1985) has, in terms of sections 16 and 42 ofsaid Ordinance approved the application for the rezoning of the consolidatedproperty (Portions A,B,c,D,E,F,G,H,r,J,K,L,M and Erf 7sg1 incJicated onAnnexures H and F) frorn Pubfic open space, Single Flesidential and Road toSubdivisional Area for the purpose of single residential, group housirrg (general
resiidential zone), medium density residential (general residential zone), golflodges (general residential zone), golf coui.se 

-anC 
associateci uses (private

open space), public open space and road uses subject to ihe foiiowingconditions:

That the applicant complies with the conditions of the environmental
authorisatlon contained in the Reeord of Decision dated 1 1 July Z}tatz, subjectto possible amendment as a result of the outcome of the appeat to the ChiefDirector: Environrnental Affairs.

The proposed development must be generally in accordance w1h the oroposeddevelopment plan, datecj 1 Cctober ZAA| (Annexure B). A site developmentplan must be submitted to the municipality for approval before derrelopmentmay ccmmence.

The developer rnust compile an architectura! manual that includes designcritenia for afl the proposed buildings after consuitation with the lJermanusHeritage Comrnittee, to b,e approved 6y the **iriplnty.

The developer must provide all municipal services for the clevelopment, to thesatisfaction of the municipality;

That the pi'oposed deveiopment not be proceed with until ihe osuncll hasappi'i:ved a waier resource developmeni prograrnme which indicates thatsufficfent water is available to support the ptopor6o deveropment.

The profits and flnds generated by the municipality through this developmentshoulld be utilised in -terms of a piogramme approved by councir and whichshould be to the benefit of the broadei,or*rniif. 
-'

That following i'equiremenis with regard to traffic and traffic calming pneasures
must be complied with, to the satisfaction of the munieipality and theDepartment of Economic Affairs, Agriculture and roui.ism: Transport Branch:

Exclusive right turn ranes on Main Road must be deveroped at theintersections of Fairways Avenue, sim street, Berg en sLe access4Mossel River Drive, Theron Street and Fir Street. 
l/ill/p t,l
7lt, u /v'-
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4 " 7 . 2

4 .7 .3

4 .7 .4

4.7.5

4.7.6

4.7.7

4.7.8

signalisation must be provided at the Main Road/Berg en sec:
interseciion and any of the above-mentioned intersections as warranteci
by the South African Traffic Signs Manual.

Sighi disiances cn ihe inside sf the horizontal curve on Fairways Avenuerjust north of the intersection of Musson street must be improved.

A program for implementation and a conceptual design for tl-re proposedi
improvements on lvlain Road must be submitted to the Department of
Economic Affairs, Agriculture and rourism: Transport Branch before the
first phase of the project is undertaken.

A detailed investigation must be undertaken regarding thre present
access to the goif course, to the satisfaction of ine council and the
Department of Economic Affairs, Agricurture and rourlsm: Transport
Branch. All the findings of this in'estigation must be implernenteci.

That the development on precinet z only comrnence once ihe
investigation regarding the possible realignment of Fai*ays Avenue inorder to improve tt{it flow by the elimination of the stop street at Moffat
Street, is finalised. The final extent and boundaries of precinr:t Z shoulcl
only be determined after the investigation has been finalised.

couneil must endeavour to utilise the profiis generated by thedevelopment for ihe earry planning clesign and implementation of thet'ollowing transport projects as idenlitied in the Greater Herrnanus Sub-Regional Spatial Deveiopment Framework (SDF):

4.7.7.1 The CBD relief road.
4.7.7.2 The TR2g/i parailel relief road/activity spine.
4.7.7.3 Mountain Drive Bypass.
4.7.7.4 A.n arterial rnanagemeni plan for seventh street, Vo6lklip.

Any other lssue. .with regard to traffic relating to ihe proposeci
developmeni as identified by the municipaiity or* the oepanmenr otEconomic Affairs, Agriculiure ind rourism: rransport Branch.

4'8 The type of fencing for the golf course and open spaces should be asunobtrusive as possible, to thelatisfaction of the munici'p;lit). lt shguld be ofsuch a nature that the movement of srnall creatures is not restricted.

4'9 A vegetated culvert or culverts sf sultable width should be consirr,rcted in asuitable position(s) to pass underneath the proposed Flrnkloof Roadextension, to link the two sides of the road and ensure the uninterruptedmovement of smali creatures. The positioning of the culvert(s) should bedetermined between the municipality and the Chief Directorate: EnvinonmentalAffairs of the provinciat Governmenr. 
tffi4t410 l,flfftril ;I"'?.glfJ:f,:aJ':,ii:';1,:J'Jlll,lo'ol':",1,;;l?. o,z"#" u,/^ 

,,conjunction with officials from the Chief Directorate: Environr*niri nttoi* eli
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the goff lodges should be single storied. The fioor areas of all the lodges shall
be restricted to a maximurn of 250 m?. Landscaping shall be done in-terms ofthe landscaping plan as required by the chief birectorate: Environmental
Affairs and no individual fencing will be allowed around the units.

4'11 A 10 meter building line will be applicable between the developments onPrecincts S and 4 and adjacent erven"

4j2 Tlre Environmental Control otficer (appointed in terms of the environmenta,l
authorisation) must ensure that educational information on the wetlands ir;displayed in strategic positions, to educate the public to treat the wetlands withthe necessary respect.

4j3 A trust fund for the rehabilitation and upkeep of the welands must berestablished for this purpose. A percentage of the income derived from therrenting of the golf lodges musi bc deposited inio this ti.usi fund on a haff yeariy,
basis, from which the maintenance programme will be funded. rne percentaje
must be determined between the munieipality, the Botanical Society and ttemanagement of the golf club, on an annual basis.

4j4 The Environmental Control officer should under.take environmentaf audits 'fthei wetlands on a 3-yearly basis. These audits should be funded from the trustfund referred to above.

4j5 Access from the golf lodges lext to Fairways Avenue to the wetiandr: should beresitricted to a singie clearly ciefineci path, which is to link tne units with the golfcourse and the clubhouse. Raised boardwalks should ne provioed wSerever thewetland is c;'ossed.

4'16 A network of pedestrian footpaths/boardwalks which provides access for thegenerai pubiic to .the golf course shoulci be incorporat"o into the sitedevelopment plan, thereby linking the western and southern resldential areas toFernkloof Road, and to the Fernkloof Nature Reserve. Aecess controlmeasures should be workshopped with ine management of the golf club andsurnounding publie when the. detailed planning tikes piace. The upkeep ofthese footpaths/boarciwaiks should ne iunoet from the trust fund as set outabove.

4'17 An agreement must be reached between Fernkloof Advisory Board and themunicipality regarding a financial contribution to the Fernkloof Nature Fleserve,for the establishment of additional tacitities, or to extend the reserveboundaries, in lieu of land of the Fernkloof nlature Reserve o*ing utiiir;ed for theproposed development.

3'18 The historieal importance and pi'actical value as windbreaks of thebluegum avenues shourd be investigated by the mLniciparityconrpetent Heritage Resources Author-ity before taking 
" 

'JJ.irion

possible removal.

d'lfii-'-

F*{

existing
and the
on herft

4'19 A mechanism to prevent the use of pesticides and to monitor the quill ity of thetreated effluent water used for watering the greens, shoukl be incorporated in
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tlre Environmentaf Management Master plan (a requirement o, *reenvironmental authorisation), lo ensure that the wellands do not becornepolluted' A mechanisrn should also be intr:oduced to ensuie that storrnwat{}rrun-off from the development does not pollule the Flat Street wellands.

4'24 rhe development must be. done in conjunction with the water resourcedevelopment programme of the municipality.

4'21 The above conditions do not exempt the devetoper or council from cornplianc,ewith any other legal requirement.

5' The compe-tent Authority for the administration of the Removal of RestrictionsAct' 1967 (Act 84 of 1967), as amended, has also approved lhe application forihe removal of restrictive title deed conditions 8.2 - e.z in Title Deed T. 132g21of i gsg, applicable to Erf 5308, Hermanus, in terms of section 4(2) otthe Act.The endorserneni of the deed is being attended'd ;; ;ilil; ii.rrf"a ffi,r:Erf 5308 may only be subdivided oncJ the tiile deed has been endorsed.

6' The appeals against the proposed development have also been dismissed b1rthe competent Authority. A copy of a lettei to one of the appellants is attachecffor your inforrnation.

Yeurs faithfully

,ffitr|:u
+*uZ-\
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SearchWorks Report
Print Date:
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Report Details

Search Datei
Reference:
Description:
Type Of Search:

2At1ltAlL4 t0:sz AM
Ronel
1988/004458/07
CIPC Cornpany

Surnmary lnformation

LUri lPdrry t \ame

Status

Registration Number

Registration Date
Directors

eoRNERcADE {prinare Company (Fty) Ltd})
tn Business

198S/004458/07

1988/08/0s

KLEYNHANS, MARIUS IAKOBUS (Active)
KLEYNHANS, MINETTE (Active)
KLEYNHANS, IEAN TAVINA (Active)
KLEYNHANS, TOHANNES ADOLF (Deceased)

CIPC Company Act Type Company (Registered according to old e0 Act)
CompanyRegistrauonNumber 19g8/004458/07
Old Company Registration Number gBl}*4ielOT

Company Name
Short Name
Company Type
Tax Number
Short Type

Type Dat€
Translated Name
Registration Date
Business Start Date
Details Withdrawn fram public
Status
Status Date
Principal Business Description

Standard Industrial Classifi cation

Financial Year End
Financial Effective Date
Country
Country of Origln
Region
AuLilOflSeO LaptGll

Authoris€d Shares
Issued Capital
Issued Shares
Form Received Date
Date orr Form
Conversion Number
Registered Address

Postal Address

D M ADAMS (Current)
D M ADAMS (Name

CORNERCADE

Private Company (pty) Ltd)
9090397028
(Pty) Ltd

I'rrr/orlou
1988/08/0s
False
In Bus!ness
1988/08105

Prlvate households, exterritorial organisations, representatives of foreign governments andcther activities not adequately defined
2

1988/08/05
o

Western Cape

,O *OO= STREET

HERMA,NUS
Western Cape
720A
P O BOX 1810

HERMANUS
l/llectcrn Crna

7200

Directors Information

Dlrector 1 of 4

First Name
Surname
iD Number
Status
Appointment Date
Director Type
Member Contribution

MARIUS JAKOBUS
K[EYNHANS
6504015023083
Active
2OA9lLOlL6
Director
0

/T/{)
/,{ [L-

http://www.searchworks.co.zalgophersearchsite/SearchWorks.aspx?Token:a80f05e5-... Agn2D-011
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Mentber Size
Residential Address

Po*al Address

P a g e 2 o f 4  
S 5 t0

14 INNESBROOKE VILLAGE
FERNKI-OOF ESTATE
HERMANUS
Western Cape
v20,0
P O BOX L810

HERMANUS
Western Cape
7200

7^\ Postal Address

Director 2 of 4

First Name
Surname
ID Number
5Iatus
Appointrnent Date.
Director Type
Member Contribution
Member Size
Residential Address

MINETTE
KLEYNHANS
7103050000000
Active
2OO9lLO/t5
Director
0
0
TOBIAS HA.INYEKO STREET
SWAKOPMUND
NAMIBIA
-- Please Select'-
0000
P O BOX 1810

HERMANUS
Western Cape
72AO

Director 3 of 4

First Name
Surname
ID Number
Status
Appointment Date
Director Type
Member Contribution
Member Size
Residential Address

JEAN LAVINA
KLEYNHANS
4407100302085
Active
2OLLl07 lL9
Director
0

23 CONTOUR ROAD

N EKIVIANS US

Western Cape
72AO
P O BOX 736

HERMANUS
Western Cape
7?,0A

Postal Address

Director 4 of 4

First Name
Surname
ID Number
Status
Appointment Date
Director Type
Member Contribution
Member Size
Residential Address

JOHANNES ADOLF
KLEYNHANS
4303315026082
Deceased
L98elLzl13
Director
0
0
23 CONTOUR STREET

I{ER,MANUS
Western Cape
72AO
P O BOX 1810

HERMANUS
Western Cape
7200

Postal Address

Auclitors Information

Auditor 1 of 2

Auditor Name D M ADAMS

http://www.searchworks.co.zalgophersearchsite/SearchWorks.aspx?Token:a80f05e5-".. 0g112/20LI
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Profession Code
Profession Nurnber
Staft Date
End Date
Expiry Date
Auditor Type
Status
Reference Number'
Details Withdrawn from Public
ACT_IND-MPY-NO-SP
Registration Enhl Date
Form Dab (CM1 Date)
Form Received Date
Fine Letter
Business Address

Postal Address

CA
639052
2009/10/16

Auditor
Current

:
tooq ,r n /{ 6
2OO9l7AlL6
2009/r.0/x6

26 HIGH STR,EET
HERMANUS

72AA
P O BOX 736
HERMANUS

7200

Page 3 ctf 4
3 5 1

n r r d i + ^ v  t  ^ C  a

Auditor Name
Profession Code
Profession Number
Start Date
End Date
Expiry Date
Auditor Type
Status
Refbibnce Number
Details Withdrawn from Public
ACT-I[ID-MPY-NO-SP
Registration EnbT Date
Form Data (CMi Date)
Form Received Date
Fine Letter
Business Address

D M ADAMS
CA
639052
L997 lO3lL8
2OO9lrOlL6

Auditor
Name Change

False

1 q e 7 / n ? / r R

1997 IAL!A3
1997 lA3/26

Postal Address P O BOX 736
HERMANI.JS

7204

Capiiais InrArmation

Capital 1of I

Capital Type
Number of Shares
Pani Value
Share Amount
Premium

AUTHORIZED ORDINARY
o
o
R 1100
0

Change History Information

History 1of 14
Effective Date of Change
Change Type

2ALL/A7 /19

Effective Date of Change
Change Type

History 3 of 14

Effective Date of Change
Change Type

2OO9lLLl06
Postal Address Change
P O BOX 1810 HERMANUS 72OO

zoo9lLrlo6
Registered Address Change

Description - _ 20 HOPE STBEET HERMAi|US Z?q-o

http:i/www.searchworks.co.zalgophersearchsite/SearchWorks.aspx?Token:a80f05e5-... Agn}l}lttl
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History 4 of t4
Effective Date of Change
Change Type

Page 4;rf 4 3i7
2Oo9lLOlL6
Auditor/Acc Officer Change

History 5 of 14

Effective Date of Change
Change Type

Description

E6 HIGH STREET IIERMANUS 72gO P O BOX 736 HERMANUS 72OO STATUS

2OO9/10116
DirectorslMember Change/Secretary/Trust/Both Dir And Office
surname=KLEYNHANS Fult ForeNames=MINETTE rd No=71c3os0o00000 starus :AcrtrvENa.trureof Change=NEW AppOINTMENT

llistory 6 of 14
Effective Date of Change
Change Type

Description

200911O/16
Directors/Mernber Change/Secretary/Trust/Both D;r And Office
surname=KLEYNHANS Full ForeNames=MARrus rAKoBUs ld No=6504015023o83
Status :ACJMNature of Change=NEW APPOINTMENT

History 7 oF L4

Effective Date of Change
Change Type

Description

2OO9lLOlL6
Directors/Member Change/Secretary/Trust/Both Dir And Offi ce
surname=KLEYNHANS Full ForeNames=JoHANNES AD0LF Id No=4303315026o82
S-tatus IACTMNature of Change=ADDRESS CHANGE

History I of 14

Effective Date of Change
Change Type

Description

2OA9lLAlL6
Auditor/Acc Offieer Change
D M ADAMS26 HTGH STR.EET IiERMANUS 72oO p o Box 736 HERMANuS 72oO sTATUs ; NAM[:
ChANGE

History I of 14

Effective Date of Change
Change Type

zOO9lLOlL6
Directors/ Member Change/Secretary/Trust/ Both Dir AndOffice

History 10 of 14
Effective Date of Change
Change Type

2OO9/A4124
Directors/Member Change/Secretary/Trust/Both Dir And Office

History 11 of 14

Effective Date of Change
Change Type

200810-o/o5
Auditor/Acc Officer Ctrange

Record Namet = D M ADAMS Status: = Curreilt
Hisiory 12 of ltt

Effective Date of Change
Change Type

2OO7 lOLl2s
Postal Address Change
D  f t  E . t Y  ? E Q  U E D M A N T I C  ' i ^ A

e J e  t a L A t . t A t t u J , 4 u u

History 13 of 14
Effective Date of Change
Change Type

) n n a  I n 1  I a E- v v ,  I  v - I  - r

Registered Address Change

History L4 af L4

EfFective Date of Change
Change Type
F)eccrintinn

i./ ARiJN4 5TREET INDUSTRIAT AREA HERMANUS 72OO

L9e7lA8/3L
Directors/Member Change/Secretary/Trust/Both Dir And Offi ce

The data displayed above is provided by our data suppliers and is not altered by searchworK, Terms of Use are applicable to this informationand can be found on www.SearchWork.co.za. SearchWorks is notliable for any damages caused bythis information,
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Print Date: nltlL1LzrcSdE:z4rAM ffi

Report Details

Search Date:
Reference:
Description:
Type Of Search:

zO'-LlL2l0e o8:24 AM
Alta
FTERMANUS, 10131 (CTNI
Dots Barcode

Matter Infsrmation

Barcode
Deeds Office

o80005087121
CAPETOWN

Tracking lnformation

,-?3"f9*P.JgP

"@.Affi:'?*4*"j

I
j;..'.:rj.lr'llll,ry.!-4?]@*l

ZOLIlltlOS LO:37:22

,*asttsilkggmnsr,H*l***J^o-**lt*1,,0j jgi9sF-9"
i Return from Examiner 2ottlLLlOT O9|o4tL7

.r-*.*__*.. i

: Assign to Examiner Level 2 aOLIILIIOB 10:50:17
x*r#w44lP/PM.w*4|.

i3sfjst*ip.ggssel;LjlelJ--?"q**L1:a.9l9iq*-4i-**.".--*, 4s;*Nffixxffi xll4cwlN.?'d!Z*6nqd

At PreD zAi?ALLILL{ LO t4:3O:23 l
i  OutofDeedsPrep zO1-t lLLlL4 11:04:03 I

,-\NTO-EXECUTION 2ott/LLILS A7.O9t47
tegistration 3i3*11*#,5J9-i-0"#"*--"--Jh---.

ij*Hmps*re*-*",--""39#J"LlJ,lAl-9"i*F;93
i Finaf Check 2OLL!LL/L6 15:08!08

i Data Capturing aOLLltt l23 14;35r28

Person Information

Person 1 of 1

Person Name
ID Number

CORNERCADE PTY LTD
198800445807

Property Information

Propefi I of 1

DescripUon Townr HERMANUS Erf: 1O131 Ptn: O

The data displayed above is provided by our data suppliers and is not altered by SearchWork. Terms of Use are applicable to this information and
can be found on www.SearchWorks,co,za, SearchWorks is not liable for any damages caused by this information,

n-'
08t121'2011



: UBE-KLIP+FREFERTiES}l-'

Hoo(weg 149 Mdin RoAd
PotbuE I pO Box g9
Harmanus 7200
Tel : (028) $Z Z00Z i St2 g6a3
Faks / Fex i (02gl gt2 Se€4
sel / co{ : 089 a70 6887
E"mqil I E-poE I vaelkllp@herrnanus.cs.ze
!r^A r,'-vaelklip+tr0pertiee.cg-za

t

Ii'dii?llg+a2831233e4 Feb. L8 2w4

tr{* t- * i\,.r, ̂ 1,
r ' ' :

jlftf,itt.t 5
B 3 : 3 L P f r 1  p ! z -  r

J J / - :

,_\ ]

18 February ZgA4

Rabmv Development Faeiiitstors
PO Box 62?2
U/ELGEMOED
753n

ATT€NNOH: ffiR CUTI SREEH

Dear Mr Green

!{fith refeienc€ io vour fax daiecj i7 Fehruary ?004 $/e dourd rike to inf'rm youwith a degree of antieipation that rle *uulo li* a"lighili'anc hsneured ta be partof ycur prsposed ca-oiciinaie6 eepi iuem. 
r's r r.'rt rurrrE:El tr{t E E - - -

we wifr be avvaitin? 
lurtl?t detairs reganding lhe prccess and are rookin6; fsrward

tr*'!f#'lm: en rhis **June p?"i.*:tu;[;;i-y* sf sur best pd.seibte

HIARIU$ KLEYNHA}{S
VSELKLIP FR*FERTIES

fl,L
.fukl+&Jirr,,t&n

"4&rlla #** Sier"
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24 November p004

Mr Marius Kleynhans

Voelklip Froperties
P O B o x S g
Hermanus
72AA

Fax: 029 g12gg94

Dear Agents

FERNKLOCF ESTATE - HOiviE CIF I-|ERMANiJS GOLF

It's great to have you on board for the raunch of this exciting project"tthe nespon$ehas been overwhelming,

First things firsil Remuneration

]*?j:- 
rl*?*o-?0 (excruding vAr) per.foeryy pui fonruard earrier rhls year stiirslanss' 50% of ihis fee. will be paid on tFre egfr 

'reoruary 
zoct5 or B0 da.ys after

$|1iffii|.":jff-];!:"{f"'f:,:f:j-"ll*1j:,:xi"*:3.;J-orriq iJ F,i,Ir,.**,
wi thi n eo o Jr arte ;;F; i o,;,i;,# i[fr,] ffi # ? rfill' J:,,tffi fr :,: J : J#[ ffi[: .'
we have had a vast number of queries 

lgl?tinq to the registration and selling prccesspaiiicurarry wiih regards to a purchaser. having Jo ,"di*,i"i and be present at thegT:|"THn thes6lfing proceds takes place. i'vnirsii'e'iave made ir possibfe forFVEv""*r p--'-t';**vi$ to appolnt someone by Power of Attorney io act on ineiibuf,af,
il_rynl ce;ses, purchasdis da not have any iocal contacts. ln t!:ese ineisnne,*wouiei iike io mak€ the list or iocat ugents lvaiiabte tol[ft ;ii ffi; iiilil,f,1".;Iimake arrangements ciirectly with somieone from onl of ln-^'agendes io act on theirbehaff' we trust you will bewilling to supply this service-ina *" will ensure that theneces$ary information is avaifablebn the web site.

we also have to bring to your attention the new.Municipal Frnance Act applicable toafl LocalAuthorities that came into effect on 1-Jufy a004. in order to cornpty with thisAct, all offers to Purchase will remain open tor i [erioi oi z ouyu from the date ofoignature by the p:r:l?::r:,^?ylqtnis period'pv *rq,ori'o inr' p*i'iJ *r.'oregisterecl to partake in th.e piogesg may suomit , nisin"r'otter on any of the erven.This offer must be submitt6d in the ioirn" ot a ronfrrei*a' ort*, to purchase and
ffil,lnflTt; -z"l.r;.a.enosit. The first purchaser will in-en iave 7 days arter wrfrtrene lv!:rrvqiivr r vi ,.r iu r righ€r ofiei' in which tq m}tch. the higher amount, tiiring ;h,ich thefirst offer will be set aside and the deposit refunded.

RABCAV Deyetopment  Fac i l l ta tc rs

P O  9 o x  6 2 7 2  W c t g c m o e d  2 5 3 9
Te l :  (011)  l i l ! r  45 : ! i+  Fnx j  {021t  913 / - ,533

RABCAV Deva lo ; lm€nt  Fac i t i ta to rs

P0 Bo) i  3 : i2  P lumt tead ZgO I

Te l r  (021)  762 7O8O F, r , r , :  { i j 2 l )  762 7o25

Eelrai I ! i  ) l i  nr:ri l1:abl#. C g.:i



To summarise the involvement of each Agency we csnfirm the following duties andresponsibilities:

1. Attention at att briefing and information meetings.

?. Field enguiries with respect tc the development.

3' Notify your own data base in respect of the deveropment.

4' Assist individuals who.wish to participate in the process but are unable topersonally register and/or be present during the selling prOcess.

5. [el-t registration table on site between 10h00 and 1gh00 on the 2$h and30n November 2004,_and for golf club memb*ru, bet**en 0gh00 and 12h00on the 2nd December 2004.

6' +:slst respective purchasors ancj-rnembers of the public at the launch on t!.!eZno December zo04 between 09h00 anc approxi;-T-ry a0h00.

7' Assist members oJ the publicwho registered to participate in the prgcess tosubmit Offers to Purchase during th; 7 day window ieriod. fnese-Ottersmust be fonrvarci io Ciint Evans from our offiie to wltness the documents andprocess further.

8. Offer any other assistance as required" to facilitate a smooth and etficientsales process.

we have- appointed .Pam Goidilg as iead agent to assist in the co-ordination andcontrol of the marketing and sales process and have autroriseO Louis van Niekerkand Chris lnnmelman tc act on our behalf.

5rffi-,_:1lT.i1'JTr j:,::T:"*S,: jrHyj:jl1y?rurrhercrarityonanyof rhe
_.  - , . J  y r r rv ,  , vvuv  rv rqr i l r v  r t . '  Ur r i ,  u t  vE l ( . fp l l len l .

We look forwafd tO a suCcessful laun*h qnr{ ^^^- -^-:
participation and assistance. 

isn ans once again thank you for your

pf

Youre sincerely
A n  ^ n '

{%
COLIN GREEN

l(-.'
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HERMANUS GOLF CLUB

Pedestrian Access to the Herrnanus Golf Course in terms of ROD Ret E17l2l2i3A paragraph 4.16.

l, the undersigned ("the disc holder")

l J ^ ^ l i h r  n t  t m h a r
t u g t  t t t t Y  I  r q r  r  r v 9 l {copy of lD document provided ars proofl

of (address)

hereby request pedestrian access to the Hermanus Golf Course via pedestrian gate(s) #
and agree to be bound by the following conditions of access, which conditions I understand and consider to
be fair and reasonable:

1. The access disc shall at all times remain the property of the Hermanus Golf Club and any access via
this disc # shall be at the sole risk and responsibility of the disc holder.
Upon becoming aware that the disc has been losUstolen/damaged, the disc holder shall immedfiately
inform the HGC manager, whereupon the disc shall immediately be invalidated for access.
Should the disc holder require a replacement ciisc, it shaii be issued againsi paymeni of Rf i)0 by the
disc holder.
The wetland areas are no go areas and may not be entered under any circumstances. The wetlands
may only be viewed from the demarcated boundaries thereof.
Access through the pedestrian gates to the Ciubhouse must be via the designated and sigtt posteci
link paths only.
The Golf Course may be used for recreational walking or jogging only, avoiding tees, bunkers and
greens and should, for safety reasons, only be used outside of normal golfing hours (early morning
and late afternoon) when no golfing play is taking place or any golf players are visible.
No pets are allowed anywhere on the Golf Club property.

The use of bicycles, skateboards, roller -sk-ates or any other similar items are strietly forbiidden on
the Golf Club property.

a
2. ,

' f

A

6.

7.
R

IMPORTAN'T NOTICE

DAi{GER OF !|..I.JURY TO PERSONS Ai.ID DAIL'IAGE TO PROPERTY

You will be entering private property and the right of admission is at all times rese,ryed.
-Fha ]{arrnan,,i G4lf Club and surrounds comprise an active golf course and residential estate (Fernkloof

-lq!ate) with ongoing construction on vacant propeilies, Therefore the presence anywhere on the Golf
' irse exposes persons and property to damages caused by flying golf balls, gorlf and cons;truction
vehicies, construciion machinery anci equipment, falllng trees, maintenance anc! mowing equipment,
hirlrlan irrine*inn polnts, ciitehes end otlrer aetivities normally assoeiated with golfing and building
constructlon, and by entering the Golf Course or the E-etate !'ou accept these risks.

INDEMNITY

I hereby confirm that I shall enter the Hermanus Golf Course and surrounds entirely att n'ly own risk and in
doing so, waive any claims I may have against the Hermanus Golf Club and indemnify the Hermanus Golf
Cllub against all and or any claims in respect of any harm, loss, damage or injury, including consequential
loss, of whatsoever nature, sustained by me or any of my invitees, and minors under my (tr their su on.

Access Disc # received at  a cost  of  R100.00.

Signature: Date:
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FTERMANUS GOLF CLUB

NdIhIUTES OF TFIE MEETINGHELD BET\TEEN REPRESENTATIW,S FROM
RABCAV,dND THE FMRIVIANUS GO-LF CLUB DE\IELOPMENT COMMI?TEE

AT FAFICOIJRT ON TUESDAY 11NOVE}dBER2OO3

PRESENT:

rT*:

, i 3  \
i  \ i
l c l\ /

altlill(";t
/  t r  A(-rc\{ Li"!,

. \ ' 1 .

J J -

J. A Kleynhans
A G.Rrmtretr
I. Pansegrouw
J. Reynell
Fl A de Klerlc
4- Simpson
B. Cain
J. Rabie
rr. Yl.rrucu

C Green
Fl !flhite

(Chainnan)
(Club Presiden$

(Vice Capain)

(R"b.rd
(Rabcav)
(R"br"")
(General lvlanaer)

\vELCOME

Iitr. Rabie s'elcomed all to tle meeting and expressed his excitemeni with the
qihole project. FIe said that theywould like to see a rrery special golf esate, to

ihe benefit of ail the parties, esabiished in Fiennanus.

CONDITIONS OF APPROVAL .

PLAI{MNG & ENVIRONMENTA]L

Mr. Viljoen surted by adciressing Ivk Klqrnlans' consem with the fa* drat

t.he Cnb does nos to dad have anyofficial approva[ in viriting from eitherthe

Councrl orthe faciliaton. Itdr. Viljoen prcsented documenation approving tlre

development m tle meeting, both from an envinrnmenal and developnrent

plannlng side with the following conditions:

- Additional water source to be identified and

apprcved by Council Council is in the procesri of

formulating this report

- The fence that is to be erccted around the coi:ise

m'';st be.a see-thncugh fence.

- Access to rhe wetlands rnust be given to the public.

- A madmum of 20 Golf lodges can be built, single {ffi
," fu---story with a maximum floor space of 250 S
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- A Trust Fund to be estabiished, vAere a o/o of rhe

income derived from the golf lodges are to be

aliocated for upgrzde and rnaintenance of the

wei:land areas-

Mr. Viljoen said tlrat the council are in the process of affimring the

development plan, which theyshould have rcadywhhin the nexr two to three

weeks. A plto as approved by Council rvas plesented to all present showing the

laycut of the cou$e and the nine different prccincrs of development on and

around the course. All high-dersiry horsing has been removed and the r:otal

developrnent reduced from 670 to approximarely 350 propenies. M Viijoen

said that a fence would be built right around the Estate, some 5Lrn of fence.

FIe went oa to saythat theywouid look at a sinnilar fence to that of Fancourr

or Steenburg, with brick pillan and palisade meal fencing. ffte-.e,xis.gjqg
hg.qgqp.W it the Flerrranss Fi.ghrs. rp be aptroached individuaiiy; to

g3a1lge.f,-e-gcfpg of their properties..

3. MTINICIPALITY/RABCAV

lvlr. Viljoen said that their responsfrilityto council is to '"dd ma imrm value to
. the la"{ which the golf colr$e forms the anchor of.

FIe said that the Development Committee must reiliz* that the Golf Coune

development was origina[y designed to be a 9-hole development, but wirh

persuasion from the club was changed to a Z7-hole course. This cfuurge

resuked na6A-70oio increase in course construction

ivir. liijoen weru on to sayifuar tiie Council and the Club must see the wiroie

package as a wirrwin sitriatior,. FIe was concemed that fJre Council would see

the high cost of building the course as unnecessary spending of the

Communicy's money. The Council therefore must be made aware of dre reason

whythe consmrcdon of a Z7-hole courre, at a standand as hrgh as envisaged is

vial to tlre success of the pnrjea.

GOLF CLUB AI'PROVAL PROCESS

Mr. Viljoen asked Mr. Kleynhans to expand on tlre road forwasd as far as the

Golf Club is concemed.
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Mr. Kley:hans said that a special General Meeting stitl has rc be schedrnled
with the Frermanus Golf Club members to approve the developrnenl FIe said

that should MBCAY still want to lar:nch the projecr on the tze of December

as previorsly discussed then a Specid General lvieeci"g wodd have to be

scheduled for the 11d of December and notifications for tle meeting will lrave

to be sent out bythe 25e of Novenfier 2O03.FIc said that this would resuit in

an extremetydght schedule.lvlr. Rabie said that at this sage it is their intention

to have an awaleness campaign during December with the official iaunch

being planned for middle Febnrary20O3.

IvIr. Klephans said that rhe best wayforward would be for the Developnrent

Committee and the faciliator to reach a lvGmorandum of undenta;rding rvirh

a few condtions thar would have to be met before the projecr can ger

underway. The rnembe$ can therefore vote in favor of the developnrent

subject to some conditions thrar have -uo tue met. The members fTomRABCAV

agreed that this would be a favorable soludon.

3. GOLF COURSE

a) I-ayout

Mr. Green said that the layout of the course has not changed from the last layout

the Goif Ciub had received.

b) Specifi.cation

Mr. Green said that a tota! of 18 new grep-ns wo':id be eonstructed (15 new greens,

2 putting greens, 1 chipping gree$. Mr. Kleynhans said that he felt that in the

interest of the course ail.27 greens must be the same and therefore require the

reconstruction of the remaining LZ aid sreens. Ivir. Rabie agreed aud said tnat this

must and wiil be done. Mr. Viljoen said that the type of greens built can have a

serious impact on cost and should be considered in order to be abie to redo.all the
greeas. He said that in cons'dtation with lvIr. Matkovich they said that they would

recommeird the possibility of constructing Califomia University Specified greens

rafher than USPGA specified greens. He said that the USPGA specifi.ed grcerui

saad is not readily available and will have to !e imported from eisewhere in South

Afric4 and even then the quality of the sand is not correct. Mr. Rabie said that the

green would be of tle same construction as the 146 gree,n at Steenberg. Mr. Viljoen

said that the saving in cost could be between R18 000 and R40 000 per green

should enough of the right soil be available. He said that Mr. Matkovich will have

-7^r

soil samples taken and will report back to them within the next two

/fi'W{)
ry"1,-
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c) Proeram

Mr. Viijoen said that Mr" Matkovich could start in Febnrary 2004 and hand over

tle course end. of November 2004. Mr. Viljoen said that tbere was pressure put

onto Mr. Matkovich that there will be 18 hoies playable at all times during the

development, he said that this would be possiblen but there wouid be 2 to 4

temporary greens. Mr. Caia raised concem that they wili be able to compiete the

course in the said time period. Mr. Viljoen said that Mr. Matkovich will be ab'le to

srrpply us with a time schedule for the duration of the course development, but will

have to conJinn whether it still applies when re-doing all27 greens. Mr. Klelmhaus

reminded Mr. Viljcen *et he ${-r. i/itjoen) on fwc sepasate cccasions, to!<l the

members that theie wiii be i8 playabie hcies at ali times. Mr. Viljoen said that in

light of the deveiopment as far as all 27 greens being done is concemed, we sbould

meet with Mr. Matkovich to discuss the matter fucher.

d) Design & Construction

Mr. Rabie said they would get pians of the course plus all the other information to

all present as soon as possible after the meeting, includirg the rezoning details for

the eniiie de'*elopment and the new piece next to thre Clubhouse" Mr. Klepaans

asked RABCAV to consider the option of registering servitude for the course

iastead of the traditional lease agreement. They said they would investigate and

repori back io ihe Commiiiee.

Mr. Viijoen zuggestod to Committee that a iump sum figure be agreed on for the

Construction and growing in of the course and Mr. Matkovich to contract to the

Ciub rather than RABCAV. RABCAV wiii pay the Ciub and in tum the Ciub wili

pay Mr. Matkovich. The reasons he gave were that the Club could benefit by

possibly changing certain design features or constnrction details, could free money

for other areas and it will also cut out the Ciub having to come to R:A,BCAV who

then has to go to Mr. Matkovich. He felt that the Club dealing directly with Mr.

Matkovich would make things nrn a lot smoother. Mr. Klephans said the

Committee would consider this.

lvlr. SimFson expressed his concem that after construction of the sourse has been

completed the civil works going on next to the course could damage work already

done on the Course and wanted to know who woulil be in charge of all these

works? Mr. Green said that RABCAV would be responsible for the civil works

contractors, but said that this project is unique, because all the precincts are

accessible from the outside, therefore machinery will not have to travel over the

\)}I*
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e) Grow-in

Hermanus Golf Ciub will be responsible for the growing in of the course after

constnrction under the suBervision of IvIr" Matkovich, which they will be

compensated for.

0 Implements

Mr" Viljoen read through the list of machinery required by the Ciub for

maintenance on the course. He asked the Committee to obtain prices as soon as

possible.

e) Club wish Ust

Mr. KJeinhans listed *,he fcllcx'ing items to be considered by RABCAV as itenes

the Club would like to see addressed:

- All the greeas must be of the same standard

- Cart paths on the course must be estabiished and uniform

- Extension to equipment storage facility as required to accommodate

"" . additional equipment.

- Driving range to be looked at in terms of length.

- Golf Cart Storage will not be suffrcient to store additional carts

- Trees to be planted and landscapiag to be done on the Course

- Punping of water should waternot come fromthe dam

Ivir. Kieynhans asked whetirer the water pipeiine wiii stiii be buiit and wheihsn ihe

Club wiil get water &om the dam and oniy after the dam is emptv get fromL the

pipeline. Ir&. Viljoen said thai the CIub would receive water from the dam, which

will be supplemented by water from th.e pipeiine shouid the dam run dry.

In order to get an inrlication of the quaiity of the course; Mr. Kleynhans askr;d if

Boshermeer Golf Estate was scored 10 oui of ten, where would RABCAV see

Hermanus. The repiy from Mr. Rabie was that they seeHermanus as a 10 out of i0,

oo par with Boshenmeer. Mr. Kleynhans stressed that any decisions regarding the

development caa oniy come from the development committee and any questions

must be directed to the Ge,treral Manager.

6. MEMBERSHIP

lvlr. Viljoen said tlat afur discussions between the pafine$ rheyhave come to

the conclusion that dreyneed to increase the amount of membenhip to equal

the amount of properties (350). Th.y feh that people buying on the estate \JT.F
5;

would insist on being members and therefore they would have topfiffi2
-/ '/
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membership with every propefl.y. I|{r. Rabie made a suggestion that dre

Commiuee considen mafe gtui"g a mixture of different membenhips to

different homeowners. Issues like whether the membership is atcached to a

pe$on gr propefiry and how ffany mernberships arc available for chalers art

still to be discussed. i\{r" Kleynhans asked for the amount of ploa borrdering

the course to be fonrarded to Cornminee for the Commiaee to consi&r the

rcouesL

TRAFT'IC: ACCESS AND ENTRANCE TO PARKING AREA

Mr. Yiljoen sard that they are curently in the prccess of looking at the

feasibility of vrhere an entmnce and an exit couid be established to allow for

better fiow and access control to and from the dub. The Committee

indicated tlrat in their opinion the entrance should be opposite Berg &;See

with the exit where the entrance is now.

PARKING AREA IIPGRADE

Lr[r. Viljoen indicated that t.he car park due to ii's current sta-re and the poor

fint impression it creates is a prionty. The parkingaxeamust be done as r;oon

as possible. The Comminee agreed.

o-//\\ 2. MARKE'TING

h{r.'v'iljoen said ifiat theywouid like to start with an awareness campaign at

the (xr$ during December 200-1. They would like to eleci an inform:rtioa

kiosk nex[ to the (Xubhouse on the halfway house side and one ir:t the

enf,rance ro rhe CXub. The purpose of tlis is to gather narnes of interested

bu1,en and in order to invite them to the launch middle February. Mr. Viljoen

said that this waymembers could be given prioritybyinviting those menrben

q/ho indicated that th.y* interested fint.

Mr. KleFhans said that it would be advisable to fint get memben approval

for the projec before h"rniog the awareness campaign. FIe said thau the

Comminee would report backto MBCAV regading the positiof

kiosk
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Mr. Green said that the phasing of the different precincts are stiltr to be

finatized Mr. Rabie said tlat the plots wouid range between R450 000 and

zu000 000 and the price of a golf lodg. in the region of R? 400 000. 'The

lodges wrll be sold to end trsen and investon and will be run similar m the

Fancourt scenario, wlrere golfen can rent accomrnodation and services. Itdr"

Kleynhans said that during earlier negotiations the club were promised 5

Chalets nexc to the clubhouse, which accoriding to their pricing is worth .M2

000 000. lvlr. Kleynhans went on to say that the club is in principal not

particulariy interested in these lodges. FIe said &at it would be far nrore

beneficial to the club if monels to the value of the golf lodges were allocated

to the inaprovement of the couse, which is the club's primaqf source of

income. Mr-Rabie acknowledged the rcquest.

Hk Green said that the precincts would in all probabfity be rnanagedl by

halring 9 different homeownen associations, wirich report to a n:ain

homeovmen association }dr. Green went on to say that the building

restrictions and sryle would be made avatJable at alater sage. Mr. Gin said

tlat we must male sure that the houses are fx enough from the fairwayc. Mr.

Greea said that the iaput oniy aiiows for houses on one side of tire fairway,

similariyto the l{ennarrirs Fleigh$ houses bordering.Se course.

GENERAL

lvlr. Kleynhans thanl€d the memben from RABCAV fortheir generrcsityand

positive attitude and re-iterated that the project must be a win-wrn situation
f ' ' . r t : - t . J a ^ f ' . D - L : - . t . - - r _ ^ J . L - . ! ^ _ ^ _ : * ^ - r ^ .
IOr au rnvolveo. Ivrr. I\aDle [IlzlnKe(f ule \rullulLLgc IUr uuurrilS il,rrs s-.4rLl LrIaL

he is hugely opamrsuc abo'ot -fie projec-" and felt'$at it *ill ouly enhance the

Club and Flermanus.

11. CLOSE OF MEETING

It&eting was closed at 16h00.

ffi' n-
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RECORD OF TI.IE MEETING FIELD WITH THE FIERMANUS GOIF CI.I'B
DEVELOPMENT COMMIITEE AT FANCOURT

ON 1.1 NOVEMBER 2OO3

PRESENT:

Leslie Viljoen
John Rabie

r#Effiqg-;L€sF.ris
Brian Cain
lan Pansegrouw
Alex Simpson
Harry White
Toni de Klerk

-: Hannes Klevnhans
JohifR€ynil

.. -i1 Tony Runkel

(LV)
(JR)
(cG)
(Bc)
(tP)
/as\
(HvvJ
(rdK)
(JK)
(JRr)
(TR)

REPRESENTIi,IG:

Rabcav
Rabcav
Rabcav
Hermanus Golf Club
Hermanus Golf Club
Hermanus Golf Club
Hermanus Goif Ciub
Hermanus Golf Club
Hermanus Golf elub
Hermanus Golf Club
Hermanus Golf Club

FAX NO:

o21 913 4538
021 7627025
o21 7627425
428-3123423
028-314 0397
421-9753285
028-3122333
428-3122185
428-312 1262
028-3124074
028-3121845

E-MAIL:

cavcor@iafrica.com
Johnr@rabie.co.za
coling@rabie.co.za

imp@itec.co.za

harry@hgc;.co.za
t. deklerk@attorneys. law.ze
noragem@)hermanus. co.za

{ .0

'1.1

1l fl

2.1

WELCOME

JR welcomed everyone and stated that the intention of the meeting was to brief the committee
members on all aspects relating to proposed development. This would equip the committee
members with all relevant information in order that they were able to report back to their menrlcers.
JR handed over to LV.

COi'iDiTiOi''iS OF APPROVAL - PLANiiiNG AND ENViRONI,RENTAL

LV confirmed that the official planning and environmental approvals for the deveiopment had lceen
approved.

It was stated that some of the condiiions of approval were applicable to the club. These includexl:

! Water programme to be provided
LV stateci that the reievant stuciies had been eompieted anei the information was at hanri but
needed to be ratified by the Council.

. Fence around the golf course
It was confirmed that the entire golf course and estate would be fenced using a combiniation
of solicl wall with palisade infill p-nels, and palisade only sections. The palisade fence would
generally be used where the estate interfaced with existing residential properties.

. Public access to the estate:
This condition of approval required public access to be provided subject to the management
rules of the golf club. An example of where this had successfully been incorporated wias at
the Bellville golf course

' Site Development Plan to be provided.
LV confirmed that the Council Mayoral Committee had accepted that the approved plan was
the Site Development Plan. This interpretation still needed to be firmed up witfr the

Wr b-
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authorities.

. Numbei- of oppoi'tunities
LV stated that 690 opportunities had been approved but due to a change in nrarket demand
a maximum of 450 were antieipated. The current developrnent proposals included
approxirnately 360 opportunities.

. Fencing around the outer perimeter.
LV confirmed that the entire estate would be fenced / walled and controlled entrances would
be provided to each development parcel. .#.ry-u*asi*t',F.,,-c€r'ded.,t. a.t,,th.e.lg=wgu!dr,pq,ssiply,,.,Fre.no
{,.e,El-c,i.o,g",iF**ff,9,,sJ*,,-o'f*,=,th,, p"fqp-.9..'q1i,.qF^1Q'!jgr,mBnu,s-
However, consensus would need to be reached with ail residents to ensure tnai tneilfront
boundaries were secure.

. Golf lodges
!t was recorded that the approval allowed a maximum of 2C single storrey golf lodgers of
250m2 each"

MUNICIPALITY I R,ABCAV CIEtIGAfiOruS

LV confirmed that Rabcav's appointment was to add maximum value to the Council's land holdings.
It was stated that the golf course formed the anchor to the development and that the developlrnent
opportunities created significant benefits for the golf club. lt was noted that the initial concept
included the creation of a satellite t holes but this had been amended to include three loops starting
and returning at the clubhouse. This resulted in a significant increase in costs whiclr did not yet have
the support of the LocalAuthority. LV cautioned the way in which the proposalwas packaged 1to the
Council and stated that it should be a win-win situation.

GOLF CLUB APPROVAL PROCESS

HK stated that at this point in time the members had many unanswered questions. The developrnent
committee would need to have as much information as possible and that the notice of the Spr:cial
Generai Meeiing wouici neeci to go oui 17 ciays in advance of the meeting. This meant that noilices
would need to be posted on 25 November in order for the SGM to take place on 11 December. The
awareness campaign could then proceecifrom 12 December.

HK suggested that a memorandum of understanding be agreed between Rabcav and the golf club
which would record the objectives and conditions to be fulfilled.

GOLF COURSE

The layout vuas briefly discussed and it was confirmed that curi'ent iayoui included three returning
nines which involved additional modifications to the existing course.

Specification
The different specifications for the greens were discussed. lt was stated that according to the goflf
course designers, Matkovich and Hayes, the material on site was suitable for California spec greens
and that this specification was more than adequate for the golf course. lt was ergreed that all27
greens should be of the same specification.

Programme
LV stated that the marketing period would be shorter than originally antlcipated and it was felt tlrat it
would be possible to do the entire development in one go. Matkovich and Hayes had confirmed that
during the construction period 18 holes would be playable but this would entail some inconvenrience
and possibly some temporary greens. 
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5.4 Grow-in
It was confirmed that the grow-in would be handled by the club under the supervision of Matkovic5
and Hayes.

Budget
LV confirmed that a budget had been prepared by Matkovich and Hayes and this was in the process
9f bging firmed up. LV proposed that once the total scope of the work and budget had been agreed,
Matkovich and Hayes should be appointed by the club to carry out the work. This vuould put th-e club
in control of the finances and the work to be carried out and would eliminate the problems associated
with Rabcav being an intermediary.

5.6 lmplements
It was confirmed that the list of implements was still the same. lt was requested
priced.

that this lflsit be

q 7 (1 l r  rh rnr ich l ic f

The club wish list included the following:
. All greens be the same stanCard

r-\ ' Cart paths be constructed
:= . ' Parking area be extended and formalised
' .;j . Entrance be upgraded and gates provided

' lmplements be provided and storage facilities for additional carts be provided

5.8 After some discussion it was agreed that the objective was to create a golf course and es;tate
comparable to Boschenmeer Golf Estate.

5.9 lt was confirmed that the club would take title to the land occupied by the current club house as well
as the extension which had been negotiated by Rabeav. l-'!K requested whether it would be possible
to obtain more land on the other side of the current erf.

ti.10 HK suggested that instead of extending the lease for the golf club a servitude be relgistered oven the
course. lt was agreed that this would need to be investigated and a legal opinion obtained.

t i .11 Club membership
HK stated thai originaliy 150 memberships had been agreed. LV stated that after further
investigations and additional marketing research it had been esncluded that memberships neeeled to
be made available to all buyers in the estate. ln this regard it was noted that where exiriting
members bought properties they would not require new memberships. The club would need to loo[<
at the exisiing constitution and consider this request.' Rabcav to confirm the number of membei"sihips
required.

5.12 Access and Exit to the Club
It was confirmed that separate access and exit to the golf club had been looked at and thirli the
resolution of the traffic issues was a requirement of the planning approval.

5.13 Parking upgrade area
It was confirmed that the existing parking area would be expanded and formalised.

6.0 MARKE'NNG

6.1 LV confirmed that it would be desirable to have aR awareness campaign over the December period
subject to approval by the members

-1r-

!
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7.0

LV stated that in order to reduce the risk of the development a number of pre-sales wo.rld be
required. The intention was to give members a first opportunity subject to statutory requirements
and Municipal crdinance. HW confirmed that 1300 notices had been sent out to the golf club
members enquiring whether they were interested in purchasing a plot.

it was confirmed that the intention was to sell off a pre-approved price list but that no prices harl yei
been agreed.

PHASING

CG stated that some of the development parcels would require more infrastructure and that tinese
would form the later phases to the development. The first phases requiring less infrastructure rwere
Prec inc ts  1 ,2 ,3 ,4  and 5 .

GENERAL

It was confirmed that architeetural guidelines would be formulated to control the aesthetics o1 the
homes and that a homeowners' association would be formed to which each property owner would
belong.

The golf lodges were briefly discussed and it was eonfirmed that the intention was to se!! flrese
properties to end-user9 for the purpose of creating serviced apartments possibly managed 1by a
single entity. The number of memberships for the golf lodges would need to be estiablished .

|L,.".ry",flF. gotilnlT"g that Rabcav would asses the wish list and try"and accommodate as mucln as
rpgs$Pl-e .?nd that a previous proposal whereby the club would participate in the lodges in some way
would fail away.

The extent of the proposed tree planting on the new part of the golf ccurse was dis;cussed. Rabcav
io confirm ihe extent of the proposeel tree planting wiih Matkovich and Hayes,

HK stated that the club would still want to draln, its rryater" fl.om rhe _avie_finn ,{.q subject to capiacity-
and thdreafter treated effluent would be used.

It was confirmed that the way fonruard would be for Rabcav to finalise a proposerl together w1th a
specification and budget and then to sit down with Matkovich and Hayes ancitnb dub tJagree on the
various components.

CLOSURE OF MEETINGS

With nothing further to discuss LV thanked the committee members for their time and input an4 the
positive spirit in which the discussions had taken place.
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The Mayor

Overstrinnd Municipaf ity

Magnolia Street

HERMANUS

MEMOFIANDUM oF AGREEMENT : ovER.srRAND MUNrcrpALrw / FFRntrn^
FENCTNIG FERNKL0OF E$TATE 

!'|v'.! nbr ! r , . i-svrrLrri i

At a meeting of the trustees of the Fernklosf Estate Master properly cwners,Assoclattion ("FEMPOA") hetd on 30 May 200g it was unanimously decided that theFEMPOA would not to enter into any agreement with the overstruno rvrrnl;td;;("oM") in terms of whlch the FEMPOA would take over the obligations of the oMregarding the completion of the fencing of the Fernktoof Estate 
"nc 

tt,u premlses ofthe HernranuE Golf Club.

At the aforesald trustee meeting it was decided that the oM be placed on termsregarding the obligaiion of the oM to complete the aforesaid fencing.

Life-Wire hqve advised that it is possibte to cornplete the aforesaid fencinc on orbefore 30 September 2009, 
-- '- ' '  'r

Annr r r r { i nn l r r  and  i n  ! ^ - * ^  ^ t  r L ^  r - - :  :
"" 'v ' r  ertv rr '  rsrrrr$ vr l i re qeclslgn tQKen at the aforesaid trustee meeting theoM is hereby given notice that the oM must cornplete the aforesald fencing by 30septemtrer 2009, faillng which the rnembers of the FEMpoA shall be entifled to takelegal steps against the oM for the obtaining.oi a court order to compet gre oM tocornpleter the aforesaid fencing- Should the latter be necessary, the OM wig be hetdliable for the cost of such lega! actian on the highest posslble scate and this letier willinter alia be used in support ef th. iatier.

Yours faithfullyr

CHAIRMAN

FERNKLEOF ESTATE MASTER PROPERTY OWNERS, ASSOCIATION

W'O
lu
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H iI[X?
10June  pOOg

Mr lzak Krise
Fernkloof M"asben property Ownefs, AssociationHermanus

By eleetronic mail: izak.krige@intekom.co.za

Dear Sir

fig,H,ox,#Rf; H?|ffi F?$Ffrf *r*r,ovER$rRAFrBMurrlclpAliry/FEr,npsri

g:":ff'""118::l*"Htg:|l5:fi:::::';ITJ.o#H:'o.r*v and refer ro vour rerber regardins rhe

Iifil"&:t 
is addnessed to you in your pefsonat capecjty as wefi as youp capacirry es chainman of lhe

Your ofonesaid letten

ffi l;"";g,-1,itoH,f; ?Ifn:?.ffi[ffi:,1:;:i:lill,iff :ff X#HnTT[il,,S"h,;; j:#;;
At the very outseu of the-ne-goliabions when yau, ulsolici[ed, 

. approachecj oun cliEjnt to provide thefundstu enabre rhe FEMpoA';;;;il;il1ffi", you assured ur'lr,Jyou had e mandete frorn rheFEMP'A *uscees r" 
"::::]T? 

-;r' 

"ii "d."Jmenu.wirh o* 
"ri""i.-vou expressry rard wriLr:r on enurnber of cccasions ihai yBU wene ciuiy u,ltr-,o-.i""u uv unu *aloriiv"of tne tru"tees to enter into theagreemenl.

All negoliations in ihis,regarci were seftlement negotiauions and done in good faibh and withou'ili|,'J"? ff il,?f-o ;ffi *:*x*:'mf;;: jH" ;1". lill"i3 i'' n isn a, r,." * " i n .*i" *u u
It now appears es if '''ou did nct have the mancjaie you professed bo have. In this regand you wi' be
5lX"::Hil:llv 

liabre ror anv ou*us;" uu?Juo by du. ;ri;;;;'; rcsu* or your acrions end

fl[#;::T;iT"T" 
* advise tha| eur client does nor accepE iiebitby bo enecr ihe fenee ancj wiii

Yours faifhfull.y,

u
CHIN INCORPORATED
Per: M CHIN
m ch in@lawh e rm a nus_go.za

. .-  CHIN INGELYF,/INCORPORATED
r'iQ HOUSE 6 DIRKIE UYSSTRAAT/5TREET
G o z a - 3 1 3 2 4 s o  & o 2 B * s r s i l s s

*Fg. f9: .2006,/ o2ae66,/ z 1
L5r l D\r t HERMANUS ZZOO

attornevs@lFwherma nuS. co., Z-A
DTREKTEUR./DIRECTOR : YLCCHIN B.luR LLB LLMKoNSULTANT/coNstrLrANr; H E Louw eA l-is 

'isre*iloMsoxiwriir<er-iroTp^opERTy 

DEVEL.'MENT)K/A,NTOORAEqTUURDER,/OFFICE 
MANAGER : RONELDAVIDOWITZ



IN THE HIGH COURT OF SOUTH AFRICA

'_.

First Applicant

Second A.pplicant

Third Applicant

Fourth Applicant

Fifth Applicant

Relspondent

(WESTERN CAPE HtcH COURT, CAPE TOWN)

CASE NUMBER: 12755111

In the matter between:

MARIUS KLEYNHANS
ln his capacity as Trustee for the time
being of the Kleynhans Family Trust

HEATHER KLEYNHANS
ln her capacity as Trustee for the time
being of the Kleynhans Family Trust

CORNFRCADE (PTY} LTD

SHIRLEY MILLICENT KOSTER

TIELMAN NIEUWOUDT AGGENBACH

and

OVERSTRAND MU N ICIPALITY

CONFIRMING AFFIDAVIT

l ,  the undersigned,

ROYDON NIHLS PYBUS

do hereby make oath and state as follows:

Q' w
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1. I am an adult male retired businessman of

Hermanus. I am also the current Club Captain

Club.

88 Fernkloof Drive,

of the Hermanus Golf

A

2. I have been a member of the Hermanus Golf Club for the past 25 or so

years. The property on which I reside (formally known as Erf 5826) was

acquired by the Pybus Family Trust on 12 May 1gg7 and I have been

living there for the past 6 years.

3. As an active member of the Hermanus Golf Club and resident of

Hermanus Heights I have had at all relevant times, since the early

planning phases, maintained a keen interest in the Fernkloof Estate

development.

I refer to the answering affidavit deposed to in this matter by ALFRED

RIAAN KUCHAR, which I have read, and with the contents of which I

agree. I specifically confirm that what is said therein in relation to me (in

paragraph 63j2 thereof), the establishment of the Fernkloof Estate

and the security arrangements thai are in place at the main entrance to

the ilermanus Golf Ciub (in paragraph 63.i thereof) is true anci correct.

without derogating from the generality of my aforesaid confirmation l,

in particular wish to state that:

5.1. I am in agreement with the correctness of the facts analysis in

paragraph 5 of the affidavit in relation to the direct and

substantial interest which the individual owners of the erven

\
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5.2.

5.3.

which the Applicants seek to fence out, has in the outcome of

this lit igation;

the property of the Pybus Family Trust, like the other affected

properties in Hermanus Heights and in the Main Road area, was

historically not fenced off and at all relevant times enjoyed golf

course access and frontage;

the suggestion, during the initial stages of the planning phase,

that the entire golf eourse should be fenced in was seriously

opposed by owners of existing surrounding properties;

as is also borne out by the notes that appear on the Boundary

Structures Key Plan, Annexure "ARK7", by December 2A04

(when the agreements of sale pertaining to the Fernkloof Estate

properties were signed by prospective purchasers) it was public

knowledge that it had in the interim been resolved that the

oroperties which are described by Mr. Kuchar as "fhe Hermanus

Heights and Main Road prapefties" were not going to be fenced

ofi

I personally attended the sale - and purchased one of the

properties on offer - and confirm that a copy of the pliln itself

was on display at the venue where the sale took place;

in crder to render golf course acccss from the outside secure,

the owners of the Hermanus Heights and Main Road properties

5.4.

5.6.
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were individually required to fence or secure their properties on

the street- and lateral sides to the satisfaction of the Respondent

and the developer on its behalf;

5.7. the individual home owners (myself included) duly comp,lied by

improving their respective properties to the satisfaction of the

Respondent;

5.8. the fencing issue became acrimonious during or about

course of 2008 and caused a rift between members of

Hermanus Golf Club;

5.9. despite settlement negotiations which involved the Respondent,

the Hermanus Golf Club, the various property owners

associations, as represented by the Fernkloof Estate Master

Property Owners Association, the Hermanus Heights property

owners and the Main Road property owners, the issues could

not be resolved.

lJ"* *

the

the
n.=-

Sworn to and signed in my presence at {T€r * a^"*- * r

fuLday of December 2Ai1 by the deponent who declared that he:

knows and understands the contents of this affidavit;
has no objection to the taking of the prescribed oath;

(a)
(b)

nn fh ie
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(c) considers the oath to be binding on his conscience;

and uttered the words: " l swear that the contents of this declaratian are true,
so help me Gad."

.rur.o J.H. Oosthutzen
^  l  

" ^  
r  \

.  Jm uA (bA,
' nrnissioner of Oaths
" '  Col lege I  P.  O. Box 115

rnus, ?200

Almero J.H. Oosthulzen
B.Com CA (SA)
Commlssloter of Oaths
9 On College / P" O. Box l1i5
Hermanus,7200

COMMISSIONER



3 g i-,&
ffi

IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE F.ilGH COURT, CAPE TOWN)

CASE NUMBER: 12755f11

In the matter between:

MAR,IUS KLEYNHANS
In his capacity as Trustee for the time
being of the Kleynhans Family Trust

HEA,THER KLEYNHANS
In her capacity as Trustee for the time
being of the Kleynhans Family Trust

GoRNERCADE (PTY) LTD

SHIRLEY MILLICENT KOSTER

TIELMAN NIEUWOUDT AGGENBACFI

and

OVFRSTRAND MU NICIPALITY

First Applicant

Second Applicant

Thircl Applicant

Fourtfr Applicant

Fiftl'rApplicant

Respondent

CON FI RMI NG DECLARATIOhI

l ,  the undersigned,

MAGARETHA LOUI$A CHRISTINA CHIN

do hereby solemnly declare:
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I

I am an attorney and director of the firm Chin Incorporated, with offices*-

at MQ House, 6 Dirkie uys street, Hermanus, acting herein on behalf

of the Respondent.

I have read the answering affidavit of Alfred Riaan Kuchar and confirm

its cori'ectness in all respects where reference is made to me.

MAGARETHA LOUISA CHRISTIN.A CHIN

, l

solemnly declared and signed in my presence 
"t 

tf Qn *-^n - ^, , on
this 7+1. day of December 2Q11oy itre deponeni who declared that she:

(a) knows and understands the contents of this declaration;
(b) objects to taking the prescribed oath; and
(c) considers the declaration to be binding on her conscience.

Almero J.H. Oosthulzen
B.Com CA (SA)
Commlssloner 6f Oaths
9_On College / p. O. Box I l5
Itermanus,7200

2 .

MISSIONER OF OATHS
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IN THE HIGH COURT OF SOUTH AFRICA

WESTERN CAPE HIGH COURT, CAPE TOWN

In the appplication of .

MARIUS KLEYNHANS
ln his capacity as Trusiee for the time being of
The Kleynhans Family Tr.ust

HEATHER KLEYNHANS
ln her capacity as Ti'ustee foi^ihe iime being of
The Kleynhans Family Trust

CORNERCADE (PTY)LTD

SHIRLEY MILLICENT KOSTER

TIELMAN NIEUWOUDT AGENBAG

and

OVERSTRAND MUNICIPALITY

. ffiqffi

585

CASE NUMBIR,, 1275512A1 1

1.t APPLICA,NT

2.0 APPLICANT

3,.d APPLICANT

4th APPLICANT

sth APPLICAINT

R.ESP0NDE:l!T

:7--: FILING NOTICE

DOCUMET{T FILED :

Dated atCape Town this '14th

Confirming Affidavit of Colin Green

dav of DECEMBER 201 1

VANDERSPUY
P C Neethling
021 4193622
paulan@vdslaw.co.za

CHIN INC
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per:

(Ref.PC Neethling/MM/arlCH | 1 /0028)
4tn Floor
14 Long Street
Cape Town
P O Box 1701
Cape Town
DX: 53 Cape Town
ffel a19-3622)
(FX: 418-1329)

354-

and to:

THE REGISTRAR
High Court
CAPE TOWN

MICHAEL RANGE & ASS
Attorney for Applicants
Hermanus
c/o Strauss Daly Inc
15tt Floor
The Terraces
34 Bree Street
CAPE TOWN
Ref: L Malherbe

To:

VANDERSPUY
P C Neethling
021 419 3622
paulan@vdslaw,co.za

/ z$tt -t?- I 4
/-lZ. { -^^*raF
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IN THE I{IGI-{ COURT OF SCUTH AFRICA
(WESTERN CAPE Htct-t CGURT, CAPF TOWN)

CASE NUMBER:  1Z7sSt11

ln the matter between:

MARIUS KLEYNHANS
In his capacity as Trustee for the time 

First Applicant

being of the Kleynhans Family Trust

HEATHER KLEYNHANS Second Appticant
in her capacity as Trusiee for ihe time

/-\ being of the Kleynhans Family Trust

CORNERCADE (PTY) LTD Third Appticant

SHIRLEY MILLICENT KOSTER Fourth Appticant

TIELMAN NIEUWOUDT AGGENBACH Fifth Appticant

a n r {

OVERSTRAND MUNTCIPALITY Respondent

*z-\

CONFIRMING AFFIDAVIT

l ,  the undersigned,

COLIN GREEN

do hereby make oath and say that:
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1' I am an adult male businessman and director of Rabie ProperLy Group

(Pty) Ltd, of suite Gi8, colosseum, century way, century city, cape

Town

The facts contained in this affidavit are true and correct and are within

my personal knowledge.

During the years 2000 to approximately June 2011 I was the dulv

appointed Development Manager of Rabcav Joint Venture (her^einaftei-

"Rabcav') for the clevelopment of the residential estate known as the

Fernkloof Estate, which was carried out by Rabcav for and on Lrehalf of

the Respondent. Throughout this period I was intimately involved in all

the phases of the development (from the init ial planning stages right

through to the eventual marketing and physical implementation of the

development itself).

I have read the answering affidavit deposed to by Alfred Riaan Kuchar

on behalf of the Respondent and confirm the correctness thereof

insofar as it makes reference io me and Rabcav and relates to aii the

various aspects of ihe Fernkioof Esiaie cleveiopment and in perrticuiar

also, the fencing issues, alluded to therein.

2 .

.+.

*?-''

COLIN GREEN
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lyql t_o_gnd signed in my presence at cApE TowN on this \ l* day of
DECEMBER 2011 by the deponent who deciared that he:

(a) knows and understands the contents of this affidavit;
lbl has no objection to the taking of the prescribed oath;
(c) considers the oatn to be bindinq on his conscience;

and uttered the words: "l swear that the contents of this
God."

true, sa help me

G !-f A Fd ftf'F\ t fid ffi TRAJ"I-ffi F{
ADMII-TED A]-IORN[:Y

COMMIS$IONER OF CATH$
SUITE G 1S THH COLO$SEUM

CENTURY WAY
CE|'ITURY CITY 7'44S
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iN TE.IE I.IIGI.E CO[-}R.T SF S*UTE{ AFRICA
TWESTERN CAFE F{!GE-€ C*URT, C,e"FE fC$WNi

En the n':atter between:

MARIUS JAKOBUS KLEYruHAruS
En his capacity as Trustee for the
time being of Tlre KEeynhans Famtly Tnust

anei

I-{EATHER KLEYF,II-IANS
in her capaeity as Ta'ustee fer the
time being of the KEeynhan"ls Fantily Ts-usi

coRrvERcADE {PTY} LTD

SHIRLEY fuI !LLICE[.-IT' KOSTER

T'IEI.IVIAN NIEUWCIUST AGETdtsAG

*ASE h*O: {275512&'t't

FER$T APPLIC:ANT

^ F ^ - ^ k  r r 1  A  n r j l  l F  A  h l . l r
DECrLr l \U  ld t -  E- '  ! -E \ rF t lY  e

T'E-IIRD APPLECANT

FOURTH APPLICANT

F[FTt-l APFL[CAf'lT

3'' ,& I

AND

KINDLY TAKE NOTICE TI-IAT the Applicant, for purposes of filing a replying

affidavit, require the Respondent to make available for inspection within 5 (five) days

the foilowing documentation which are relevant to a reasonable anticipated issue in

the application, and allow a copy to be made ihereof, namely:
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1 . The Resolution by the Respondent to

an opposing aftidavit on behalf of

paragraph 1 of the opposing affidavit.

authorise Mr. A R Kuchar to depose to

the Respondent, as is referred to in

_i

**z-\

The agreement between "Rabcav Joint Venture" and the Respondent to

develop the Hermanus Golf Estate on behalf of the Respondent, as is referred

to in paragraph 5.1 of the opposing affidavit by the Respondent.

3. The council resolution to rebrand the " Hermanus Golf Estate" after approval

to the name "Fernkloof Estate", as is referred to in paragraph 5.1 of the

opposing affidavit.

4. The lease agreement in piace with the Hermanus Golf Ciub until 6 December

2006, as is referred to in paragraph 5.2 of the opposing affidavit"

5. The original Deed of Servitudes registered in favour of the Respondent irt

terms of the lease agreement in place with the Hermanus Golf Club untii 6

December 2006, as is referreci to in paragraph 5.2 of the opposing affidavit.

6. The Deed of Sale between the Respondent and the Hermanus Golf Club, as

is refered to in paragraph 5.2 of the opposing affidavit.

7. The Annexures and Schedules refeired to and attached to the Deed of Sale

between the Respondent anci ihe Hermanus Golf Club, as is referi'ed to in

paragraph 5.2 of the opposing afiidavit.



ffi

37  \ J

B. A diagram of the Remainder Erf 9935, Hermanus as was registered in the

name of the Hermanus Golf Club on 22 May 2007, as is referreci to in

paragraph 5.2 of the opposing affidavit.

g. The Environmental Management Plan or *EMP" as is referred to in Condition

10 of the Annexure marked "ARK10" and referred to in paragraph 22 of the

opposing affidavit.

lg.The Environmentai Audit Report as is referred to in Condition 17 of the

Annexure marked .ARK10" and referred to in paragraph 22 of the opposing

affidavit.

i1.The council resolution of the Respondent on the detaited inrvestigation

regarding access to the golf course and its findings, as is provided for in

Condition 4"7.5 of the Annexure marked "ARK11" and referred to in paragraph

22 of the opposing affidavit.

iZ. The couneii resoiution regarding the establlshment of the Trust fr-lnd and tht:

annual percentage payment as is provided for in Condition 4.13 of the

Annexure marked "ARK11" and as is referred to in paragraph 22 of the

opposing affidavit.

a
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13. Copy of all environmental audits of the wetlands as is provided

Condition 4.14 of the Annexure marked .ARK11" and as is referred

paragraph 22 of the opposing affidavit.

14. Minutes of the meetings where the Hermanus Heritage Committee approved

the "Boundary Structures Key Plan" marked as annexure "ARK7" and as is

referred to in paragraph 37 of the opposing affidavit.

15" Copy of the marketing material, which contains the plan sf the Annexure,

marked "AR.K7' anci as is referreei to in paragraph 40 of the opposing affidavit.

i6. Copy of the agreemen{'concluded between the Respondent and propefty

owners in terms of which "the existing property owners that previously

enjo.ved open frontage onto the goif course lanci should be accommodated

and that no fence would be erected on the boundary between their properties

and the golf course !and..." as is referred to in paragraph 36 an<J 15 of the

opposing affidavit.

17. The couneii resolution where i'r was i'esoived that "tlie existir-rg prcperty

owners that previously enjoyed open frontage onto the golf course land.'.

should be accommodaied and that no fence would be ereclied on the

boundary between their propedies and the golf course [and..." asi is referred

to in paragraph 36 and 15 of the opposing affidavit'

for in

to in

if:.



18. The council resolution where the Respondent accepted the "Boundary

Structures Key Plan". marked as annexure "ARK7", during or about August

2004 and as is referred to in paragraph 37 of the opposing affidavit, together

wiih a copy of such accepted plan"

19. The council resolution where the Respondent approved the "Boundary

Structures Key Plan", marked aS annexure "ARK7", for building purposes on 7

March 2006 and as is referred to in paragraph 37 of the opposing affidavit,

iogether with a copy of such approved plan.

20. Copy of the document which confirms the "security arrangement" as the basis

for the statement "This is comparable with the security arrangement that is irt

place at the l-.lermanus Heights and Main Roaci properties..." as is referred to

in paragraph 63.2 of the opposing affidavit.

21. Copy of the security assessment and alt related reports undertaken by

Respondent and/or Rabcav to ensure the alleged "aciequate barrier against

entn/' as is referred to in paragraph 75.7 of the opposing affidavit'

ZZ. Copy of the council resolution where the decision has been taken "not tor

fence out the Hermanus Heights anci Main Road properties", as i:i referred to

in paragraph 82 of the opposing affidavit.

7 q 7



_ w
rffi.

-  393

23. Copies of all rninutes of meetings held with representatives of the llermanus

Heights and Main Road property owners, as is refened to in paragraph 84 of

the opposing affidavit.

24. Copy of the council resolution adopted by the Respondent confirming the

Respondents satisfaction with the security of the Hermanus Heights; and Main

Road properties and specificalty that "individual home owners improved their

respective properties to the satisfaction of the Respondent", as is referred to

in paragraph 84 of the opposing afiidavit.

25. Copy of the correspondence and/or decision received by the Respondent

from the Hermanus Golf Club confirming that "individual honre owners

improved their respective properties to the satisfaction of the Respondent and

the Hermanus Golf Club", as !s refeneci to in paragraph 84 of the opposing

affidavit.

26. Copy of the council resolution adopted by the Respondent to enter into

settlement negotiations wlth the Hermanus Goif Club and the Fernkioof Estaie

iviasiers Properiy Owners Assoeiaiiorr, as is i'efei'red to in paragraph 85 of th's

opposing affidavit.

27. Copy of the council resolution adopted by the Respondent to sign and offer

the settlements agreements for acceptance to the Hermanus Golf Club ancl

the Fernkloof Estate Masters Property Owners Association, as is referred to irt

paragraph BG of the opposing affidavit.



3 ? 1DATED AT HERMANUS ON THIS 15th

Attorneys for Applicant

Hermanus

C/o Strauss Daly lnc.

1sth Floor

The Terraces

34 Bree Street

Cape Town

Ref; L M'alherbe

TO:

AND TO:

DAY OF MARCH

MICHAEL RANGE & ASSOCIATES

N

THE REGISTP.AR

lJ inh l-nr rrf
I  l r v r  r  v v u r  r

  l  h r  - n l ^ r l l

UATH I  \JVV I \

CHIN INC.

128 Hope street

HERMANUS

Atttorneys for Respondent

Clo Van Der Spuy CaPe Town

4th Floor

14 Long Street

Cape Town

Ref: PC Neethling/ CHl1l1A2B

t 5h  s ) '
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IhI TFIE F{IGH CCURT fiF SSUThE AFRICA
{wEsTERr* CAPE HIGE-{ C{}URT, CApE TSWN}

CASE NUMBER: 1275511.1

In the matter between:

.3a*
q::E-

ffi

MARIUS KL5YNHANS
- 

."i;,'r -..\,
-..:r/' 

'i
I  L L E  I  a l r  r n l ! g

ln his capacity as Trustee fofthe-time ":.
being of the Kleynhans-Fgrirrly_Tr:Ust -"

;-"t;r;).]2-"'s€t]''

HEATHER KLEYNHAF,IS

'- t y1:-- 
t- . " [

1 t
a ' | c  I  

'

- - r l ' i  - u '
rr, ,, t t-tt*ln hercapacity 

"- 
;;;;; for tire'tiine .,o{}f--'

being of ihe Kieynhans Famiiy Tru-qq.g{iftjr,it-l

G0RNERCADE (PTY) L

SHIRLEY MILLICENT KOSTER

TIELMAN NIEUWOUDT AGGENEAGH

OVE RS TRAiiD ilJIU N i Ci PAL|TY

First Applicant

Second Applicant

Third Applicant

Fourth Applicant

Fifth Applicant

Responcient

RESPONDENT'S REPLY TO AFPLICAruTS'ruOTICE IhI TEftruTS
t  1 3 -  I i r l  t a  F {  

- t & r I ' I 4 l
v  I  I  \ \ J  t - L  E r g t  f  - t

BE PLEASED TO TAKE NOTICE THAT the Respondent responds as follows

to the Applicants' Notice in terms of Rule 35(14)

M Chin 082 570 0326lP Neethting (Vander$puy a21 419 3622)
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1. The Respondent hereby places on record that the Applicants' purported ffi

reliance on the provisions of rule 35{14) in application proceedings renders

the notice in question nugatory.

2. without in any way admitting that it required to do so, the Respondent,

however, hereby furnishes copies of the following documents (and where

applicable, responds as follows):

2.1, Ad naragraph 1

Defegation by Executive Mayor, dated g Decemb er 2a11.

2.2. Ad paraqrqph 2

Development Facilitation Agreement between Greater Hermanus

Municipality and RABOAV and addendum thereto, dated 30

November 2001.

2^3. Ad Lar:aqraph g

There was no Council resolution to this effect.



3)"' '  ff i
Hffi

.ffi7.4. Ad paraqraph 4

Agreement of lease - Municipality cf Hermanus and Hermanus Golf

Club dated 16 June 1994.

2.5. Ad.paragraph 5

The servitudes are identified in Deed of rransfer No T 3g434lzaar.

: 2.6. Ad paraqraphs.6 and 7

Deed of sale - overstrand Municipality and Hermanus Gotf club

(dated 6 December 2006), addendum thereto (dated zr Aoril zaol\

and annexures.

2.7. Ad naragraph B

Plan No 72ag/za01 as approved by the surveyor General on 6

February 2006.

2.8. Ad paragraph g

Hermanus Golf Estate Environmental Mgnagement Flan (dated 2g

November 2004).
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2.9. Ad.paraqraphs 10 and. 13

The documents concerned are not readity to hand anci the

whereabouts of the documents is also not known.

Resolutions of the Executive committee of the Respondent dated 1g

Febi"uary 2aa2 ias reaei wiih approveci Development plan, Annerxure

"ARK12" to the respondent's opposing affidavit). Letters of the

Director-Generaf, Department of Economic Affairs, Agriculture &

Tourism, Transport Branch addressed to the Respondent (dated 1g

October 2001 and 7 January ZAAZ respectivety).

2.11. Ad aaraqraph 14

ffiffi

2 ia .

Minutes of the Aesthetic and

relating to meetings held an 23

respectivelir.

2.12. Ad paraqraph 1S

The marketing material

pamphlets, photographs,

branding materiaf and the

Heritage Conservation Committee

February 2006 and 30 March 2006

referred generally to pians, images,

newspaper advertisements, Iogos,

[ike. lncluded in the marketing materiat
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was a framed plan tiiled "Boundary structures Key plan" which has

since been destroyed (as alluded to and exptained in paragraphs 37

to 40 of the opposing affidavii fiied on beharf of the Respondent).

2.13. Ad paraqraph 16

There is no such written agreement.

1,  l t+ .

As the approval of fencing

CounciI resolution.

is a building control matter, there was no

2.15. Ad paragfanh 20

Paragraph 63,2 of the Respondent's opposing affidavit makes no

reference to a specific document,

2.18. Ad paiaEraphs 2i and Zs

Paragraphs 75.2 and 84 of the Respondent's opposing affidavit

make no reference to a specific document. The assessrnent

co.ncerned consisted of on-site inspections and verbal meetings and

discussions with relevant property owners. To the extent that it might

be of relevance, the Applicants are referred to a document whrich



purports to be minutes of a meetins

Committee of the Hermanus Golf Club

Comrnittee held on 'i6 Mav 2006.

2.17. Ad p-aragraph 23

2.17.1. Most of the meetings were held between the Hermanus

Golf ctub and the properiy owners concerned. Rabca,,r was

also involved in certain of these meetings. To the br:st of

the Respondent's knowledge no official minutes were kepi

of the meetings concerned.

2.17.2. To the extent that these might pertain to the issue

concerned, the Respondent, however, makes available the

following documents:

2 .17  .2 .1 . Minutes cf meeting between the Development

Committee and the Northern Boundary

Commitiee held on 16 May 2006 (aiso referred

in paragraph 2.16 above);

2.17.2.2, Letter Hermanus Golf Club addressed to ,'Dear

fJomewoner", dated 2T June 2006:

4sJ ffi
between the Developrnent

and the Northern Boundarv



2.17 .2 .3 .

2 .17 .2 .4 .

2.17.2.5.

2.17.2.6.

2.18. Ad paraqraphs 24. 2_6 and 27

As these were administratlve

required.

a
t

Letter Hermanus Gotf Club to

Boundary Owners Committee,

September 2006;

Document titled "Proposal for

on Northern Boundary of

Course (undated);

Extract from letter to the Manager of the

Respondent, dated 1B February2008;

Letter Live Wire Electric Fencing, dated 31

Oetober 2008; and

4 0 1

Northern

datecl 1g

Property Owners

Hermanus Golf

matters no Council resolutlons were

DATED AT CAPE TOWN THIS
. f l .

15I 
- 
DAY OF APRIL 2012,

M CHIN
12 Hope Street
HFRMANUS

Pla

CHIN ATTORNEYS
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VAN DER SPUY CAPE TOWN INC
1@1*Lo^3s6 ' r+-eL
CAPE TOWN
(Ref P NeethiingiarlCit 1 10028)

t U :

AND TO:

THE REGISTRAR
High Court
CAPE TOWN

MICHAEL RANGE & ASS
Applicants'Attorneys
C/o
STRAUSS DALY INC
1Sih Floor
34 Bi'ee Street
CAPE TOWN
(Ref: L Malherbe)-.;

mfCf f i ,nV*g)
?0r? "pe" t ?

FnFFrFf FfSgH**j
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IN THE HIGH COURT OF SOUTI.I AFRICA
(WESTERN CAPE H|GH COURT, CAPE TOWN)

CASE NUMBER: 12755i1i

Monday, 14 May 2A12
Before the Honourable Judge President, Mr Justice Hlophe

ln the maiter between:

MARIUS KLEYNHANS
ln his capacity as Trustee for the time
being of the Kleynhans Family Trust

/-\ HEATHER KLEYNI-IANS
ln her capacity as Trustee for the time
being of the Kleynhans Family Trust

CoRNERCADE (PTY) LTD

SHIRLEY MILLICENT KOSTER

TIELMAN NIEUWOU DT AGGENBACH

OVERSTR,AN D MU NiCIPALITY
*?F-.'

First Applicant

Second Applicant

Third Applicant

Fourth Applicant

Fifth Applicant

n ^ . - ^ ^ ^ l ^ ^ r
r \es t ju t  tue t  I t

DRAFT ORDER

Having heard counsel for the parties and by agreement between the

narfia-e,

IT IS ORDERED THAT

Strauss Daley Inc (L Malherbe 021 4232120)
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1. The application is postponed to Thursday,T June 2012 for hearing in the

Fourth Division.

2. The question of costs shall stand over for later determination.

BY ORDER OF THE COURT

COURT REGISTRAR

7\'
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IN THE HIGFI COURT
{WESTERN CAPE HIGH

OF SOUTH AFRICA
6OURT, CAFE TOWNI

In the mstter between:

MARIUS KLEYHANS
in his capacig as Trustee for the time
being of The Kleynhans Family Trust

HEATHER KLEYNHANS
in her capacity es TruEtee for the time
being of The Kieynhans Famiiy Trust

CSRNERCADE {PrY} LTD

SHIRLEY MILLICENT KOSTER

TIELIVIAN NIEUWOUDT AG ENBAG

AND

ovEF. gTF$. N S !r4 u l{ lc !,DA!-t TY

Case n+: tr 2755/1.1

Firsit Applicant

Secondl Applicant

Third Applicant

Fourth Applicant

Fifth Applicant

Respondent

"7'-r NOTICE OF APFLICATION
, n t n t r n l r  r A  A + F lirvru I rur{ tu STRIKE CUT}

BE PLEASED TO TAKE NOTTCE that Respondent intends at the hearing of this rnatter ts

apply to this Honourable Court for the striking out of ihe portions of the founding affidavit of

MARIUS JAKOEUS KLEYHANS, dated 21 June 2011 and the supporting affidavits of

HEATTIER KLEYNHANS {dated ?3 June 2011), MINETTE KLEYNHAN$ (dated ?? June

2011) SHIRLEY MILLICENT KOSTER (dated 24 June 2011) and TIELMAN NIHUWOUtrT

vsndsr$prJy CEps Trwn
P 4 Ha€lhl;ng
Tel: O?t 419 382?
peghn@vdtlaw.cc.ta
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AGENBAG {dated ?1 June 2011} to which reference is made betow on the grounda that

such portions of the affidavits in question are inadmlssibre in evidence or otherwise

ii'i'eievant to the resoiuiiorr of the matter:

T. AN THE FOUNNING AFFIDAVIT OF MARIU$ JAKOBU$ KLEYHAHS

?-r

Faragraph 20

Paragraph ?1

Paragraph 22

Paragraph ?3

Faragraph 28

Paragraph ?9

Paragraph 42

Paragraph 43

Paragraph 44

Paiagraph 45

Paragraph 4S

Faragraph 47

Paragraph 48

Faragraph 49

Paragraph 56

1 . 1 4 ,

1 . 1 5 .



A  r : - t. t u ;

2.

3

1,16, Paragraph 58

1.17. Paragraph 63 (the first sentence thereof)

Atr THE SUFFORTING AFFIDAVIT OF HEATHER KLEYNHANS

2.1. Paragraph 4

2.2. Paragraph 6

2.3. Paragraph Z

AD THE SUFPCIRTING AFFIDAVIT OF MIhIETTE KLEYNHANS

3.1, Paragraph 4

3.2. Paragraph 6

3.3. Paragraph 7

AD THE SUPPSRTING AFFtDAvrr sF $HtRLEy FTTILL|CENT KosrER

4.1. Paragraph 5

4.?.. Paragraph 7

4.3. Faragraph I

AD THE $UPPORTING AFFINAVIT OF TIELMAN NTEUWOUDT AGHNEIAG

5.1. Paragrdph 4

5.2. Paragraph 6

5.3. Paragraph 7

3.

"?--.

5.
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TAKE NorlGE FURTHER THAT Respondent wifl prsy fCIr an order directing $uch

Applicant{s) as may oppose this apptication to pay the costs thereof.

ogt oF rvrAy zo1z.DATED AT

THE REGISTRAR

Western Cape High Court

+ A r ^ . r r

UAF'tr. IUvvN

AND TO:

MICHAEL RANGE & ASSOC

Attorney for Applicants

HERMANUS

c/o

STRAU$$ DALY INC

CHIN INC

Attorneys for Resporrdent

1z--r

HERMANU$

4th Floor

14 Long $treet

CAPE TOWN

Ref F Neeihling

, iCfIVEil COFY H H O F



4 0:)

15th Floor

The Terraces

34 Bree Street

CAPE TOWN

Ref.: L Malherbe

L,

d=
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BoX 135 ON THE ROLL: 
'rtatl l

IN THE FIIGH COURT OF SOUTH AFRICA

WESTERN CAFE I-{IGH COURT, fiAPE TOWN

C,ASE NUMBER : 12755/201 T

In the appplieation of ,

1'I AI}PLICANTMARIUS KLEYNHANS
ln his capacity as Trustee for the time being of
The Kleynhans Family Trust

I-IEATHER KLEYNHANS
In her capacity as Trustee for the time being of

/-\ The Kleynhans Family Trust

G0RHERCADE {PTY} LTF

SHIRLEY MILLICENT KOSTER

TIELMAN NIEUWOUFT AGENtsAG

and

OVER$TRAND MUNICIPALITY

z'd AFFLICANT

3'O AIIFLICANT

4'N APPLICANT
..5tN 

AFPLICANT

RESPONDENT

FILING NOTICE

€.---r

F t t  F A

U(JL/UMEN I  F ILEU :

Respondent's Heads of Argument

(Motion to strike out)

Dated at Cape Town this 24TH day of MAY 2012

VANDERSPUY
PC Neathting
021 41S 36e2
paulen@vdslarg,co.Ea

CHIN INC
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12 Hope Street
HERIVIANU$

#* Van der $puy *ape Tcwn
r Respsndent

, t h  -+- '  ts
M/ar/CHll/0028)

14

P
Cape Town
DX : 53 Cape Town
ffel. ai9-3622)
(FX:a1B-1329)

701

---7-\

To:

and to:

VANDERSFUY
PC Neethling
021 419 36??
paulan@vdslaw.co.za

THE REGISTRAR
High Court
CAPE TOWN

MICHAEL RANGE & ASS
Attorney for Appl ica nts
Hermanus
c/o Strauss Daly lnc
t5s Floor
The Terraces
34 Bree Street
CAFE TOWN
Ref: L Malherbe

Rt,c e l

ir Zr{[i;,gr

nauntF.cEB



IN THE I{ IGH GOURT OF SOUTH AFR]CA
{WESTERN fiAFE HIGH COURT, CAPE TOWH}

Cas* n*: 12758t11
ln the matter between:

MARIUS KLEYNHAN$ FirSt APPIiCATTI
in his rapacity as Trustee for the time
being of The Kleynhans Family Trust

HEATHER KLEYHHAilS $econd Appticant
in her capacity as Trustee for the iime
being Bf The Kteynhans Family Trust

CoRNERCADE {pry} LTD rhirrt Appticant

SHIRLEY M|LLICHNT KOSTER" ourth Appticant

TIELMAH NIEUWOUDT AGENEAG Fifrh Apptlcant

AND

OVERSTRANtr Ni U NiCIPhLIT'Y Respondent

=-\
RESPONDENT'S HE:ADS OF ARGUMENT

{MOTION TCr STRTKE GUT}

{P*stp+ne* 9+r heering in the Feu*h Divi*l+n qn Thuisdar- ? June tGiEi

INTRODUCTION

1. Applicants have applied for an order directing the Respondent to ensure that the

Fernkloof Estste irr Hermanus i"the Eistate") is fully protected by electrified fencing

Page 1 of 10



2.

designed to prevent unauthorised access to the Estate.l ln effe*t thig Court ia being
asked to order the Respondent in lbrma specifca to erect an electrified fence, cf
unspecified make:up arrd design, along certain pcrtions of the nofthern and
southern bouncJaries of the Hermanus Goif Course whieh have noi hitherig been
fenced,

The relief soughi by Applicant$ amounts to ihe enforcemeni of agreements of
purchase and sale entered into between them (as purchasers) and Respondent (as
seller) of certain erven in ihe estaier, The sales took place pursuant to a special
auctisrl procedure described in the papers but the details of which are largely
irrelevant to the resolution of the dispute between the parties.

Respondeint's attitude is that on various grounds the application ought to be
dismissed outright. Before tuming to the merits two points in limine rnust first be
resolved.

3,1' Firstly, the lion's share of the r:ontent of the nrain founding affidavit (deposed
to uy Marius Jakobus Kleynhans) is susceptibie of 

'being 
struck out on the

grounds that it is inadmissihle in evidence or otherwige irrelevant to the
resofution of the matter. T-he same applies to the various supporting
affidavits filed, which do littte more than refer back to the fourrding affidavit,
An order striking out these passage$ will accordingly be sought ai ihe outset
of the hearing of ihis matter.

3.2. $e+andi5r, A.ppiieants have failed to join a larg* number +f p+rs+*s rryh+ have
a substantial and direct interr*'st in the subject-matter and outcome of the

litigation - in the sense that if the application sueceeds their properties stand
to be fenced out,z These incrlude (apart from certain owners of properties

within the Estate itselfl the Hetrmanus Golf Club and 58 third partieE whose
properties share a comrnon bcrundary with the gotf club.3

I

/.
,l

Answering affidavit para 4,
Answ+ring affidavit paras 4 and 6.
See generally answering affidavit para 5.

Fager 2 of 10
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5.

Although the date of the hearing was; arranged on the understanding that Applicants
wauld file replying paper$, they havre ta date noi done so. This Honourable Court
will be asked to disnriss their appli*ttion on this basis alsne (the possibility of sueh
an snier being recogniseci in, for exampie, Gonsoiidated Fractice Note S0{3}}. At
any rate, the well-knowrr Flascorr-Evarrs rulea applies, and with everr rnore vigour
than usual, since Applicants have not placed any version before the Court to refute
the allegations made in the answering affidavit and those allegations therefore
stand uncontradicted,

tt ig foreshadowed that Applicants will ask this Honourable Court to exercise its
inherent discretion {whieh arises if sne as$Lrmes for th* moment that one is noi
dealing with a case of non-j*inderJ to grani an order affording eertain affected
persons an opportunitv to either consent io any judgment which this Honourable
Court might make or to join in the proceedings on some or other basis. The non-
viability of such a procedure in the circumstances, particularly from a timing point of
view, will he addressed below"

RESFSNDEI{T'$ MOTIfiH TO STRIKE OUT

Respondent will apply at the outset of the hearing to have large portiorrs of the
founding papers struck out on the grcrunds thai the allegations in question constitute
inradrnissihrle evidence or are otherwise irrelevant to the resolution of the matter.

The Supreme Court of Appeal has rer:ently re-affirmed that evidence concerning the
subjective inteniicn of the pafiies, the:ir pi'ioi' neg*tietians and discussions and v"'hat
they understood certain references in their contract {a fortioi in promotional

rnaterial not forming part of the corrtr;rct) to mean, is inadmissibte. ($ee Van Aar:dt v

-Calvay 2fi12 (2) $A 31? ($CA) 31Ei para g and the authorities collected there.)s
Based on this point alone great portions of the founding papers are inadmissible in
evidence and therefore deserving of being struck out.6 tt deserues to be

Accordirrg to whieh the Applicants (who seek final relief on moiion) can only succeed if the factt stated by
the Reapondent tngether with the admitied facts iin the Applicant$' affidavit$, justify the relief sought - see
Answering Effidavit para 7.
See also Answering affidavit para 49,
See for examples if,e paragraphs in the Founding affidsvit mentioned in the heading io paragraph 70 of

7.

Page 3 of 10
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emphasi$ed that the court in Van Aardt re-affirmed that proceedings should not be

conducted on the basis of letting in inadrnissible material tendered by the parties,
leaving the proces* of sorling af the wheat from the chaff for firgument, judgment or"
a csurt of appeat.

Certain other offending passages in the founding paperst **y or may not come
under the point described in Van Aardt, but even if they do not they are at any rate
irrelevant to the resolution of the dispute between the parties on general principles

and, again, liable to be etruck out for that reason. lt is trite that Rule 6(15) does not
envisage a nainerus clausus of grorrrrds for the striking out of objectionable rnatter
and that, along with inadmissible evirCenee, inelevanee, regardles$ of the underfing
reason, is such a ground. {$ee Cilli+i's, Nel & Loots Herbstein & Van Wineerr The

L Moreover, apart from the fact that dir,ect evidencii'of the parties' intentions (including
:actual negotiations and sirniler statements) is inadmissible, and cannot coverily be
admitted under the eloak of supposerdly being pari of the 'context", it is at any rate
trite that even evidence leci with the purFose of generally contextualising a
document, sr in order to establish the factual matrix within which it carne into
existence, mu$t be used "as conseruatively as pos$/bJe" {Xp$E_Cnartered
Acqounianis {$A) v $ecurefln Ltd jrntj another 2009 {4} SA 399 ($CA) 409 para 39.}
l{ere, having i'egarri io the evidence of this nature proferred by Applicanis, any
exerciee irrvolving recourse to "context" could never be performed conseruatively,
3$ ii nrugt, since Applieants' elaims in eonncc'rion wlth prior reBresentations
alleg+dly made to them in reiation to the tencing of the Esiate go absoluteiy io the

root sf their claims. There is therefore no s6ope at allfor allowing such evidence,

10. At any rate, Applicant's case is on l.he facts not supported by the gerreral factual

matrix surrounding the conclusion ol'the deeds of sale (see for example Mkhize_v

_ 2010 (4) SA 509 (KZP) 517 para 17) or the principle

that an agreement must as far as possible be interpr*ted in such a way that it will

the Answering affidavit.
7 As set out in the notice of application to strike out.

ih.

Sth ed Juta ?009, vol l, page 446 and 44Tj.
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have business efficacy and yieldl a commercially sensihle meaning. ($ee

Ekurhuleni Metropoliian Municipalitv v Germistan Municinal Retirement Fund 2010
(2) SA4gg {$SA) 501 para 1s.)

The aforegoing outcome, being the resutt of the application of general principles, is
confirmed by the express provisions of the relevant deeds of sale, which explicitfy
contrsctually preclude8 Applicants fnom relying on any extraneous representation

allegedly made to them - whether in connection with the fencing of the Estate or
othewise.e Applicants simply cannot escape the consequences of the'followirrg
clauses in the standard conditions of sale comprised in the $ales of propertie$ to
Applicants (emphasis supplied):

"19.1 l\ro a/ferafrbn, cancellation, v'ariation af, ar ad1ition hereta shalt be af any
force or effect unless reduced h wrtting and signed by altparfies fo fhis agreement
or their duly authorised repre.seniafrye$.

T9.3 ffo indulgence, Ieniency or exifension af time whictt any party may grant or
show ta any other party shall in any way prejudice or preclude the party granting or
showing such indulgence, leniency or exfenslon of time from exercrsing any of its
rights in the futut&."

1?* Significantly, even on the high-waterr mark of Applicants' ca$e in this respect -

namely their reliance of the (drafi) "Fsfafe Rules" annexed to the relevant sale

agreements - fhey are not entitled to the relief sought since the relevant "Rulesn

clearly could not have been and were not intended to impose any contractual

obligation on the Respondent.lo

I Answering affidavit para 31.
I Answering affidavit para 70,
10 Answering affidavit para 45.

l . t
I  t .

1g'2 l"his document contains fhe r=n{lle_gg.ree,nqnl between the parties and nc

the like nat rewrdei,! in the aarearnerf.
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13. In ABSA Eatk Limite4 v.Fwanepoql 2004 {S) $A 17S (SCA) 181 the court said the
fallowing in this connection: "[6] Af rfs srmplesf, a contract is an enforceable
pr*mise fo do ar not do somefhlng. But when parfies record an agraemenf ffi
wriiing, they ofien adci pr*visrons frhaf rio not emhady suth pramlses. A contraci
may have a preamble. It may cantain ?ecordals' and'recitals'. lt may dacument priar

events, or record the parties' future intentians. lt may contaln clarificatary or
explanatary sfafemenfs. The parb'es may place on record maffers that bear on the
interpretation of what they have un'deftaken. lt is therefore wrong ta approach a
written eontract as though every provision is intended to creafe contnctua!
obirgafions. ffl ft may be difficult to determine whether a written provisiort is
intended ta emhody a pramise fs o'CI sr nof do someffiing, or whethe4 without itsetf
constituting an undeftahing, it merely bears upon what fhe parties haye
undertaken.... But flie quesfion whether a cantractual provrsion fias operational
corrfenf is fundamental to the ambit sf the obligafions the parties undertake, anci it
precedes the application of rules desrgned to esfablish the proper interpretation af
their undertakings. only onc6 it is determined that a pmvision was intendad to have
contractua/ effecf will the Qourt try to int*ryref if so as fo give if busrness effrcacy. lf
rT r+'es nof sc intertded, fficse rufe:r af interpretatian do nat f,oiiie int* play. I'Jir-
'busrness meaning' Qai] be conjured aut of a c/ause fjiaf r,rras not intended fo traye
contractual effesf at all."

F.IOH-JSIH*ER

"?-\
Reference has already made been rnade to Appticants' failure ta effect the joinder

es pa$ies of a large nurnber of person*. $uch joinder wss necessary in the
eireumstanecs. ii is submiited ihat on ihis basis aione the appiication oughi io be

dismissed. Applicanis at all times were ar must have been aware of the reievant

facts and iheir informed decision not to join those persons as parties therefor"e

nmounted to a waiver. (See Mpupa v MEC, Department of Social Development.

Eastern Cape ?008 (1) SA 287 (CkH) 292 para 16.2.)

At any rate, even assurning that a curially-otrerseen joinder of some sort (as is

apparently envisaged by Applicanl,s) could validly be effected (whieh is not

4 n

, t 6
I  ! r .
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conceded to be the case), the instigation of such a procedure would not be
appropriate unless this Hsnourable Court first pronounceg on Respondentg' motion
to strike out (unle*s of course it dismiisses Applicants' application outright).

The founding papers as they stand contain a great deal of irrelevant, inadnrissible
and argumentative material. Unless the offending passages are struck out, any
further respondents who may eventually join in the proceedings:

1S.1. Will have to deal with and resrpond to those allegations, potentially also (like
the present Respondent) by way of an application tq strike out.

16.?. \lt/il[, apart from the objectlonable neture of the contents of the founding
papers, at any rate have to deal with a much greater volume of papers than
is necessary or appropriate.

The joining-in of further parties {particularly the multitude of parties here envisioned)
will resuli in litigation, arrd associated paperwork, of mammoth proportions. Giverr
this premise, and bearing in mind that each additional Responderrt would be entitled
in its answering papei-s to respond to #ls whoie of Appiicants allegaiions, it is eleariy
in the public interest and in llne with the dictates of comnron $ense that the papers
first be shorn of irrelevani and objentionable material (by granting Resporrdenfs
rnotion to strike out), so that the volume of the founding papers can be reduced as
far as possible before a veritable sea of respondents is invited to corrsider and
respond to the allegati*ns iherein.

l'his is sc especially because ffiany crf the allegatlons in ths founding papers are (to
put it euplrernistically) likely to aggravate and provoke and, conseguently, evoke
extremely detailed answers by way of contradiction from a variety (possibty tens) of
additional Respondents. $uch answers are further likely to incorporate voluminous
arrd emotive re$ponseE to already irrelevant material. This will add geonretrically to

the logistical and time preseures involved ad well as expense and inconvenience

already inherent in such a procedure as epplied to a case such as the present, lt is

also lileely to result in a piecemeal adjudication of the matter, which would be

1 - f
t , ,

1 8 .
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24.

undesirable on general princlples and would otfend against the uf srT finr's litium
principle.

ig' it is submitieci ihai in ihe circumsianr;es it would be arr iresponsible exercise of ihis
Honourable Court's discretion if the founding papers as they stand were t0 be rnade
the basis of an invitation to the interelsted parties to join in the proceedings. $uch a
procedure should only be embarkect upon, if at all, once the oftending allegations
have been struck out.

THE MERITS GENERALLY

Respondent's attitude is therefore tfrat the application {a} sholrld be dismlssed on
the papers as they stand because nc) case for the relief sought has been made out,
aliernativF!]{ (b) at any rate cannot othenvise be detenrrirred on the rnerits before
the curial joinder procedure expected to be requested by Appficants (on the
assumption that they actually bring such an application and that this Honourable
clecides to grant it) has been implemr,=nted - which in turn ought not to sccur before
the oftbnding passages in the founding affidavits have been struck out. As an
alternative to (a), this Honourable CEruri is therefore r+quested to arder the striking
out of those pa$sages.

Assuming, however, that the matter luere ripe for decision on the meriis (othennrise
than in the form of an outright dismis;sal based on the grounds set put earlier), the
applicatiott at any rate ought to fail qn the merits for the reesons that follcw.

21.1. Applicants have simply not pi"oved the sxistence of an executory contractua!
term which subjects Respondent to an obligation to erect a fence of any kind
around any part or anyruhere on the Estate.l1

21.2. Morecver, the Applicants' clairns have prescribedlz since by 22 November

2005, more than three years before the issuing sf the application (on 27 June

i i Answering affidavit para 19 also para$ 44, 45 end 55 (the latter dealing with the nature of the " Eslefe
t(urds'.

12 See generally answering affidavit paras 7 to 1 8,

21.

Page $ of l0



dg0

2011),13 the entire set of facts which Applicants as claimants mugt prove in
orderto succeed had already been in place.la

A bE V LA GRAHGE SC

C R CILLIERS

Respondent's Counsel
Chamhers

Cape Town

?4 May 2012

*?-\

13 An$wering aftidevit para 10.
14 Answering afiidavit para 16,
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IN THE HIGH COURT OF SOUTH AFRICA
{WESTERN CAPE HtcH couRT, cApE TOWN)

ln the matter between:

MARIUS JAKOBUS KLEYNHANS
in his capacity as Trustee for the
time being of the Kleynhans Famiiy Trust

and

HEATHER KLEYNHANS
in her capacity as Trustee for the
time being of the Kleynhans Family Trust

CoRNERCADE (PrY'i LTD

SI.IIRLEY MI LLICEhIT KOSTER

TIELMAN NIEUWOUDT AGENBAG

"AND

OVERSTRAND MU N ICIPALITY

rt. f .-.

r ' '  t z t'  4 r t . t

CASE NUMBER: 12T55,12011

FIRST APPL!{}ANT

SECOND APPLIC/\NT

THIRD APPLI$ANT

FOURT|'I APPLICANT

FIFTI-I APPLICANT

RESPONT}ENT

F!!-ING SHEET

TAKE NOTICE that First Applicant herewith fiies First Appiicant's Repiying Affidavii

-z-\

DATED at HERMANTUS on this 25th day of ft[Ay Zg1Z.

GE & ASSOCIATES
PER:

a

M
Applicants

HE NUS

34 Bree Street
CAPE TOWN
Ref: L Malherbe

THE REGISTRAR
HIGH COURT
CAPE TOWN

AND:
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AND To: ct{tN tNc Sf ^n,S *
Clo Van der Spuy Cape Town -^, ?o 

t '

Attomeys for Respondent 4. zz .?
(Ref.PCNeethlinglarlC{lto}ZS O" , _tb2
4h floor, 

v 
.. Of 

--

14 Long Street, v

CAPE TOWN
Tel: 41913622
Fax 418t1329
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IN THE HIGH GOURT OF SOUTH AFRICA

iwi"sieiN cAPE HIGH couRT, cAPE TowN)

CA$E NO:1275512011

ln the matter between:

MARIUS J,AKOBUS KLEYNHANS FIRST APPLIGANT

in his caPacitY as Trustee for the

tinne being of The Kleynhans Family Trust

and

HEATHER. KLEYNHANS

in her caPacltY as Trustee for the

time being of the Kleynhans Family Trust SECOND APPLICANT

CoRNERCADE (PTY) LTD

SHIRLEY MILLICENT KOSTER

r r  r r ^ h  l  h F r l  l A  I  l , l " r
I HIKU }\TTLII.,,+II I

FOURTT{ APPLIGA}'IT

TIELMAI.I NIEUWOUDT AGENBACi FIFT}I APPLiCAhiT

ANn

OVER,STRAND MUNICIPALITY RESPOND_ENT

REPLYING AFFIDAVIT

t ,ufr
trr"
f
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l, the undersigned,

[M,AR!US JAKOBUS KLEYNHAN$

do hereby make oath and say:

I am a Trustee for the time being of the First Applicant together with my wife,

Heather Kleynhans. I am duly authorised to depose to this affidavit on behalf

of the Trust.

The facts disposed to herein are within my own persona! knowledge, unless

the context indicates otherwise, and are, to the best of my knowledge and

belief, true and conect. To the extent that iegal submissions are advanceC,

they are made on the basis of advice received from my legal representatives,

which advice I believe to be true and conect'

l have perused the answering affidavii deposed to by the Respondent and

the confirmatory affidavlts filed in support thereof. I wish to repiy io the

allegations contalned therein as set out herein under.

i endeavour in this replying affidavit to group together the various topics in

the answering affidavit under spercific headings so as to avoid prolixity and

repetition"

To ihe exient'rhat i do not specifically deny any allegatlons !n the answering

papers, which are at variance with the facts deposed to in the founding

papers, I record that the answering papers are denied and I reassert the

correctness of the factual positiorr as contained in the founding papers'
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FIRST PCIINT IN LIMINE - NON JOINDER OF NECESSARY PARTIES

It will be argued at the hearing that the grounds upon which the Respondent
relies for asserting that necessary parties have not been joined is misplaceci.

It will however become evident fronr what is stated in this affidavit that there
are a number of other reasons why it would not be desirable for this
Honourable Court to hear this matller without first affording certain persons
an opportunity to indicate:

7.1 whether or not they consent to be bound by the judgment of the Court; or

7.2 prefer to be joined as parties to this application.

B ln this regard I am advised that this Honourable Court can mero moto set in
motion a procedure whereby suchr parties are afforded an opportunity to
either consent to be bound by the judgment of the court or be ioined as
pariies thereio.

I The Applflcant will request at the hearing that such a procedure be followed in
this matter and that the hearlng on the merits be post-poned pending
finalization of that orocedure

10 | proeeed now to deal with the interests of the rosnon{fiys parties:

11 The owners and occupiers of homes within the different precincts of the
Fernkloof Estate (the Estate) will, I am sure, be appalled by the
Respondent's suggestion that if a fence is to be constructed around the
estate it should be done around erach of the individual precincts and not
around the perimeter of the entire Estate including the golf course land.

rJ
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jZ ln this regard I am sure that they will agree with me that one of the primary

reasons for living in the Estate is to enjoy the benefit that unfenced properties

adjacent to a golf course provide (on the assumption of course that the

promised security is indeed provided)"

13 This does not apply to residents in two of the precincts in the estate that have

already been individually fenced off (the fenced precincts). In the case of the

fenced precincts, it was made very clear from the outset that they would be

fenced off and erven in those precincls were purchaseci on ihai basis.

14 in the circumstances it is imperaiive for the residents in all of the other

pnecincts to be given an opportunity {io beeome parties to these proceedings

should theYwish to do so.

1b This is especially so since it has become clear from the Respondenfs

response to the Applicants' Notlce !n terms of Rule 35(14) ("The Rule 35(14)

response") that all of the resolutions; and approvals for the rezoning of the

iand in quesiion envisaged i,hat the residential precincts wil! form an lntegral

part of a rezoned Golf Course Estate as opposed to them each comprising

separate and distinct estates that are located "at the l'lermanus Golf Course"

as the Respondent is now contending. This applies to

15.1 The Respondents approval of the Development in terms of LUPO on 19

February 2AA2;

15.2 The Record of Decision (the RoD), issued by DEAPD on 11 July 2002;

and

15.3 The subdivision and Re-zoning, issued by DEAPD on 30 september 2003

rfl
f lw '
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16 condition 16'2 of the ROD (which is an integral part of the rezoning) makes it

clear that a"surrounding fence arountl the activitll' is contemplated'

17 paragraph A of the ROD stipulates, "the activity entails the creation of the

Hermanus Gotf Estate on the current Hermanus golf course property and

adiacent ProPerties.. -"

18 Thre Hermanus Golf Estate is then described as comprising various

elements. Included in these are alil of the residential units in all of the

- - , . 1 ^ ^ ^ ^ . 1  ^ . a n i n n f ogtlvlualgttu Pl svll lv|.a.

1g There is no resolution by the Respondent to alter the nature of ihe

development and neither has there been any amendment of the

aforementioned approvals and re-zoning"

20 The attempt in the answering affidavit to distinguish the individual precincts

fnom the Hermanus Golf Estate that was envisaged and approved by the

relevant authorities from the sutset is accordingly disingenuous.

21The same applies to the contention that there is no obligation on the

Respondent to fence the entire activi$ as defined in the RoD.

21.1 ln terms of paragraph 16 of the FIOD, the Respondent and Rabcav were

obliged to compile and to submit an acceptable Master and precinct level

^^^.n{rana! nhaca Fnrrirnnmantal fiIaster Plan /the EMP) befole anV of the
u F r l i !  4 u u l  l € r l  P r  r q e v  L '  3  '  r '  v '  -  ' - - '  '  \ - -

unlts could be occupied dealing, inter alia, with the aforementioned

'surrounding fence araund the actitrity'.

Z1.Z A copy of this EMP dated 29m November 2004 was provided by the

Respondent in the Rule 35(14) Response'

21.3 The issue of fencing is dealt with in a summary.of issues and concerns

which is part of the EMP. Table 10 deals with fencing and confirms that:

I

I

I
t
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"Far security and safety reasons, the entire outer perimeter of the

redeveloped golf course will be fencerl. The actual type of fence/walling to be

used wiii be determined during the detaiied planning sfage."

21.4 lnview of the aforegoing it was clearly a condition of the rezoning that ihe

whole of the activity as defined (ie the entlre Estate including all of the

precincts as well as the golf course land) should be fenced off and not the

precincts individuallY.

22 Alloccupants of land in the re-zoned a-rea are accordingly entitled to insist on

this zoning condition being complied with regardless of whether or not they

have concluded a contract with the Flespondent for the acquisition of land in

the re-zoned area.

23 lnview of the stance taken up by the Respondent in the answering affidavit

all of the occupanis in the precincts accordingly have an interest in this

matter and it is imperative that they be afforded an opportunity, should they

so desire, of participaiing in these proeeedings'

24 | agree that the Herrnanus Gorf crrub (the crub) has a rear and substantial

interest !n ihe outeeme of ihese proceedings'

25 This interest does not arise on the basis contended for by the Respondent

but arises from the following facts:

2S.1 According to the Respondent, tht; plan that formed an integral part of the

sale contained the following legend in relation to the fence in the relevant

area that has not yet been fenced along the northern and southern

boundary (referred to herein as.the unfenced portion'):

I
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,,By mutgal agreement by owners open frontage is first option as long as

integrig of security is rnaintained ta satisfaction of house owners/golf

coursd'

25.2 TheRule 35(14) response makes it alear that to date there is no agreement

between the Club and the property owners adjacent to the unfenced portion

and neither is there any indicaiion that the integrity of security has been

maintained to the satisfaction of the Club'

25.3 In the absence of first option being achievable the club is clearly also

entiiled to inslst on the construction of a fence in front of the properiies in

ques t ion .The in teg r i t , vo fsecu r i t y i s fo robv ious reasonso fex t reme

importance to the members of the club and to everybody else that makes

use of the golf course.

25.4 The Rule 35(14) response coRtalrrs documents emanating fi'om the elub

which revea!that:

25.4.1i1,re club has tried on a nurnber of occasions to reach a satisfactory

agreement with the relevant property owners so as to ensure that the

integrity of security of the golf couirse is maintained to its satisfaction but to

date no such agreement has been reached;

25.4.2the club has not been willing tc take over the Respondent's obligations to

dealwith the issue.

26 on 6 December 2006 the Respondient sold the golf club land to the Club. A

copy of the Deed of sale was provitled in the Rule 35(14) response'

rfi
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2T Clause g.1 of the Deed of Sale provides that sale is subject to the conditions

of the establishment of the township imposed or to be imposed by the local

authority. Clause 1fr.2 sf the agreemen'r places an obliEation cn the Club to

comply with all relevant conditionslrequirernents of:

27.1 the DHADP of 11 JulY 2AA2;

27 "2 the Sub-division and rezonlng lssued by DEADP on 30 September 2003;

anrl

r.i-" o !t-a l1t'. t1trl\tE
zl .J ta lv \J\r\..ri-lvrr

2g ln this manner the Respondeni triied to transfer the obligations that it had in

retation to the development, inclucling providing the sunounding fence

around the ProPertY onto the Club.

2g The Rule 35(14) response makes it clear that after i,he saie was conciuciecl

'rhe Ciub acknov,rledged that it had a coniractuai ciuty "to ereet a fenee alang

the entire tength of its external bordef '

30 lt vrill be argued at the hearing that there is no contractual nexus between the

Applicants and the Glub, which they can enforce in order to compel the Club

to Pefiorm this obligation.

3l This notwithstanding the club rnay have an interest in the outcome of this

matter by virtue of the obligations that it has undertaken to the Respondent in

terms of the Deed of Saie'

r l
I Ne n
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I deny that the owners of properties on these boundaries of the Estate have a

direct and substantial interest in any order that the Court might make, or that

such an order cannot be sustained or carried into effect without prejudicing

them.

33 | am advised that in the absence of a servitude or the acquisition of

prescriptive rights there is nothing that precludes the owner of an adjacent

property from constructing a fencer on his land'

34 This is made clear in Table 1'! of the aforementioned summary of issues and

coneerils'rhat were contalned in the EMP that was submitted in accordance

with condition 16 of the ROD of 11 July 20A2 and in which it is stated that

"vt'ews are not a legal righf -

35 The high water mark of the Respondent's case in this regard is that the

properties in question owere historically not fenced out and at al! relevant

times enjoyed go[f eaurse aece.ss and open frontage onto the golf course

Iand.

36 ! believe that the Respondent has been deliberately vague in using the word

historicatly as it knows that none of the owners in question have enjoyed

open frontage long enough for them to have acquired any kind of prescriptive

right not to be fenced ofi.

ln this regard it is clean from docruments included in the Rule 35(14) response

that the Golf Course was pleviously fenced and that the Club was expressly

given the right to fence off the relevant owners in the lease agreement that

was in existence before the proprerty was sold to the club.

The Rezoning scheme regulations refened to in paragraph 5'14 of the "

answering affidavit also makes !t clear that the properties along the northern

border can be fenced off. This rezoning in any event pre-dates the rezoning

q7
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of the Estate and which relates to an adjoining property that is now subject to

its own zoning conditions.

The statement, with reference to ARK 7, that prior to December 2AA4 it had

already been resolved that the properties known as the Hermanus Heights

and Main Road properties were not going to be fenced off, is simply not true.

In this regard the Rule 35(14) response makes it very clear that there was

never any such decision and/or resolution. I will deal with this issue more

fully below.

!n fact ARK 7 was never given to prospective purchasers anci even if it was

thre legend thereon that refers io threse properties does not bear out that a

decision of the kind contended for was ever taken by the Respondent.

At best the legend provides that non-fencing of the properties in question is a

,first optiarf which obviously falls away when it becomes evident (as it now

has) that'rhe integrity of securlty cannot be maintained to the satisfaction of

house owners in the Estaie and the'Club.

The Respondents papers read with the Rule 35(14) response makes it clear

that this has not been achieved.

The Applicants have also never suggested that the fence should be

constructed on iand that belongs to, these owners. In fact the EMP makes it

clear that boundaryfences are to be set back 1,5 meters from the boundary.

ln the premises the fence must okrviously be set back onto land owned or

controlled by the Respondent or in respect whereof it has an entitlement to

erect a fence.

ln these circumstances I do not agree that the northern and southern

boundary owners have a direct and substantial interest in these proceedings.

J^
40
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48

49

Having said this, I will however have no objection to these property owners

being affonded an opportunity io respond to a notice inviting them to indicate

whether or not ihey wish io be joiired in these proceedings and, if so, to

provide the basis for that entitlement so that the Honourable Court can

exercise its discretion to decide whether or not to join them mero motu as

parties to these Proceedings.

$ECOND POINT IN LIMINE THE APPLICANTS CLAIMS HAVE

PRESCRIBED

ilt will be argued at the hearing that the Respondent, who bears the onus to

prove that the Applicants' claim have prescribed, has misconstrued the test

that must be applied in deciding when prescription commenced to run in

respeci of the debt that is the subject matter of this application.

In this regarci it will be argued at the hearing that the prescription of such a

debt only commences to run after a reasonable time has elapsed from the

ciate uporn which ihe agreement frorn which ii emanates was concluded.

ln the instant case it is common cause thai the relevant Deeds of Sale were

conctuded in November 2005. in itts answering afiidavit the Applicant does

not however adciress the question as io whai is or is noi a reasonable time

for the performance of its obligationr to fence the entire property including that

portion which is the subject matter of this application (the unfenced portion).

In the result it will be argued that the Respondent has not discharged the

onus that it bears to prove that the Applicants' claim for specific performance

have prescribed.

50
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51 | am in any event advised that in dertermining what is a reasonable time for

performance of the debt in question (ie fencing the unfenced portion) alt

relevant factors must be taken into account and in this regard it will be

evident from the Respondent's papers that:

S1.1 an extremely eomplex and time consuming procedure was envisaged in

relation to the fencing of the unfenc'ed portion;

b1.2 fencing of this portion was conditional and had to be preceded by a process

of ccnsultatlon with a large number of property owners located on Lhls

boundary (some of ushom are not permanent residents of Hermanus) and

the exploration of other suitable options to see whether the integri$ of

security could be achieved by othen means;

b1.3 clearly the obligation to fence the urnfenced portion was envisaged only as a

last resort and would only arlse when it becarne evldent that the integrity of

seeurity could not be maintained lly other means to the satisfaction of the

house owners in the Estate anci ihe Ciub;

51.4 areasonabte time would have to elapse in order to see if it was possible to

put measures in place so as to enrsure that the integrity of the security was

not compromised without fencing the unfenced portion of the Estate.

S,t.S li is cornmon cause on the papers that the Respondent was still doing work

on portions of the security fence inr late 2010.

52 During the period November 2009 and September 2010, the Respondent in

fact spenrt R300 00,00 (Three Hundred Thousand Rand) on inter alia 260

meters of palisade fencing on the southern boundary and a further R150

000,00 (Cne Hundred Fifty thousand Rand was earmarked to be spent on

identified problem areas in the fence around the boundary of the Estate. The

Respondent further acknowiedged its responsibiiities as late as September

I A
&



4 _1s

2A1A by spending an amount of approximately R450 000,00 (Four Hundred

Fifty Thousand Rand) to fulfil its oblligations in fencing the perimeter and in

the penormance of its obligation to secure the Estate.

53 In view of the aforegoing, it must be concluded that ihe Respondent

reasonably required until at least Sieptember 2010, in order to perform its

obligations to fence the unfenced portion of the Estate and prescription

cannot have commenced to run befcrre that date.

54 I am in artY event advised that:

b4.1 by continruing to take steps to secure the perimeter of the Estate, including

tryrng to prevail upon others to do so on the basis of an admitied obiigation,

the Respondent has both tacitly and expressly acknowledged that it has a

conkactual duty to perform the obligation which is the subject matter of the

apPlication;

54.2 the i'unning of prescription has accordingly been interrupted; and

b4.B prescription commences to run afresh from September 2010, aiternativeiy

from 19h MaY 2009.

Sb tn the circumstances I deny that the debt, which is the subject matter of this

application, has Prescribed.

b6 ln the atternative and in any event, it is evident from the Respondent's

papers that (notwithstanding the Respondent's contentions to the contrary)

the Applicant is in any event erntitled to claim that there must be a

surrounding fence around the entire Estate in terms of the conditions of

authorization that were imposed when the application to create the Estate

was granted and when the rezoninlJ was approved'

tfi
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ST I am advised that this is a right that can be relied upon and enforced in

perpetuity and until such time as the eonlng conditions are arnended.

RESPONDENT'S OBLIGATION TO FET{CE THE PERIMETER OF THE

ESTATE

58 The Respondent does not deny that it has constructed a fence around almost

the entire estate except fbr the unfenceci poriion'

L - ? r t ! - - - - -  - I  n ^ - l  : -  ^ -  ^ ^ l ^ ^ . , ,!-' bg ln the process it has spent milliorui of Rand in an endeavour no doubt to

provide 1.le occupants of thls upmarket Estate with the secure lifestyte that

theYwere Promised'

60 lt is thus beyond comprehension that the Respondent now contends that it

has no obligaiion to provide a fence tha+. surrounds the Estate.

gi ln ihis regard !t',vi!! be e.yldent from the Rule35 {14} respense, that ane of the

very reasons for creatlng this development as a secure golf estate was to

optimise on the revenue that could ihereby be generated inter alia so as to

channel funds into projects benefitling the historically disadvantaged people

of Hermanus.

62 Surely it is not the Respondent's case thal ii has wasted millions of Rand

construeiing a fence that suri"ounds the bulk of the Esiate without it having

been under any obligation to do so with funds thai it was othenruise obliged to

have used for the benefit of this ner:dy segment of our community

63 lt is also not disputed that the Respondent has kept a substantial sum of

money in readiness so as to fulfil its said obligation. Why it is doing thls if it

has no duty to fence the Estate deties connprehension.

t i t
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64 ln paragraph 46 of the Answering Affidavit the deponent says "the

respondent has already performed vvhatever cantractuat abligations it had in

respecf of providing fencing to the Fe>mklaof Estate".

The Respondent does not however take this Honourable Court into its

confidence and explain from where these contractualobligations arise.

ln the premises its cienial that it has a contractual obligation to provide a

fence +.hat sur.,ounds the Estate is a bare denlal that cannot prevail.

fn paragraph22of the answering aflidavit the deponent contends that neither

the ROD nor the LUPO approvals contain provisions that oblige it to provide

a fence that surrounds the Estate.

This is sirnply not true because, as already mentioned, condition 16.2 of the

ROD makes it very clear that there will be a "surrounding fence around the

activitll and it is to this fence that reference is made in condition 4.8 of the

LUFO approval.

A per,.:sa! of the answering af$davit lndlcates that the Respondent apparently

relies on a declsion taken subsequent to these approvals and in terms

whereof it was .reso/yed to no longer erect a fence around the activity (iethe

Estate) but to specificaily exclude tl're unfenced portion.

In ihis regard the deponent, in parergraph 82 of the ansv'rering affidavit, says

that 'fhe decfsrbn not ta fence out the llermanus Heights end Main Raad

properties had been taken quite some time before the agreemenfs of sale

were signed by or on behalf of the Applicant{ -

Once again the deponent does mot take this Honourable Court into his

confidence and state when, where or by whom this "decistbn'was iaken.

65

66

67

6B

69

70
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72

73

74

The Rule 35(14) response reveals llhat there was in fact never any such

decision taken by the Respondent or by anybody else with the necessary

authority to amend the conditions of approval of the development'

ln the prernises the deponent to the answering affidavit has, it would appear

deliberately, misled this Honourable Court in relation to a crucial aspect of

this case.

The Respondents reliance on ARKT is also misplaced. As will be explained

rnore fully below, it is not true that this is the plan that was included in the

contract documents.

75 T',he statement in paragraph 15 of the Answering Affidavit "that the

Responde nt had no intention of erecting a fence along the boundary of the

go/f course tand atthe time that the erven in the Estate were sold, is startling

in the extreme.

76 if ihis is true, 'rhen ihis intenilon was rncst certainly never rnade clear to

purchasers of ei'ven in the Estate {as is contended in paragraph 15 of the

Answering Affidavit) and, if it had, ;lurchasers, including myself, woulci most

certainly not have purchased eryen in the Estate, at least not at the prices

thatwere Paid for thern.

T7 lf what the deponent now says is true, then it would be fair to conclude that

each and every one of the pu:'chasers was deliberately rnisled by the

F.espondent and/or the Developer as to an incredibly important attribute of

the Estate ai the time of the concluslon of the agreernents pursuant whereto

they acquired erven in the Estate and that they acied to their detrirnent as a

consequence thereof by either purchasing erven in the Estate or by paying

much more for them than they otherwise would have'

l ,r a
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78 The R-espondent's atternpt to distinguish between the Fernkloof Estate and

the golf course land and the suggestion that cumulaiively the precincts do not

comprise the Estate that is referred to in the deed of sale is also contrived in

the extreme.

7g The Rule 35(14) response contains many references that belie this

suggestiotl.

s0 lt now transpires that the contract documents may well have been skilfully

crafted so as to mislead purchasers into believing that they were buying into a

secure golf estate when (if the depornent to the answering affidavit is stating

the facts conecgy) in truth and in fact it was never the Respondents intention

to provide same.

81 | am advised that in construing the terms of the agreernent it is noi the

.... Respondenrts subjective intention that will prevail but rather its intention as

expressed in the contract and in this regard l repeat what is said in the

fcunding atfidavit.

82 lt bears emphasis that the iegend on ARK 7 anci ihe othcr pians do no"t

cnnvev that the Hermanus Heights and Main Street properties are not going
w r i r v t

to be fenced out.

g3 what thev provide for is no more than an option not to cio so "as long as fhe

lniegrify cf security is malntained to safisfaction of ttouse ownerslgolf course'.

84 The Respondent does not say that the house owners as representeci by

either FEMpOA or their respective property associations are saiisfied that the

integrity of security has been mainl,ained to their satisfaction. I have already

dealt with the position of the Club'

t
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gS Glven the number of breaches of security to houses in that area as recorded

in the answering affidavit, I would be most surprised if either the house

owners or the Club were to express tlheir satisfaction with the cunent security

arrangements'

86 The docurnents contained in the Rule 35(14) response in fact reveal that

despite numerous negotiations no agreement has to date been reached

between the relevant parties as to the implementation of satisfactory

measures to ensure that the integrity of security is maintained to the

satisfactlon of house o\t'ners and the golf course'

87 T'he report attached to the foundlng affidavit makes it clear that the lntegrity of

security is not being maintained along the unfenced portion and accordingly it

is ciear that the first option is simplly not achievable and that the unfenceci

portion must now be fenced'

88 t{aving said this I do wish to plar:e on record that in the spirit of good

neighbourliness I personally would have no objection to this Honourable

Court ordering ihat the fence in question should be constructed on the street

side of the properties in question provlded only that the integrity of security is

adequatelY maintained'

Bg As to the nature of the fence along the unfenced portion, I agree that it should

be as unobtrusive as possible just so long as the integrity of security is

properly mainiained. In ihis regard tlhe height and type of fence ihat surrouncis

the rest of the Fstate anci the serurity arrangements at access points is

obviously what everybody has in mind and regards as being satisfactory'

g0 Providecl such security is provided I personally have no preference as to

precisely where the fence it is to be constructed'

I
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SAFETY & SECURITY

The Respondent correctty states that I was an estate agent at ihe tinre of the

sale of the erven and directly involvetl in the marketing thereof as a part of the

sales teana of the Fernkloof Estate. lt is because of this fact that I can state

emphatically that it was part of the marketing plan of the developer to promote

the Estate as a secure residential development on the Hermanus golf course'

The promotional material provided to agents most certainly never disclosed or

suggested that ihe securiiy of ihe deveiopment coiiid be compi'omised by

certain portions of the estate that will have open frontage withoui any fencing.

I can state iruthfully that the allege<l Boundary Key Structure Plan (ARK 7)'

was never disclosed to me before on after the sale of the eruen in the Estate,

whether in ny capacity as selling agent or buyer'

.rhe Hermanus golf course has in the past been fenced. The relief that the

Applicants ask for is nothing new in a historical sense- A letter by the then

president of the Hermanus Golf Clurb dated 14 June 2006 states that the golf

course had previously been fenced off for safety reasons. A copy of aforesaid

letter is attached hereto marked "MJK 1R"

The statements by the Respondenlt in paragraph 36 of its opposing affidavii

are made without any supporting dr:cumentation or proof. The Respondeni in

fact admiis in paragraph 2.14 of the Rule 35 {14} response that there are no

written agreements with northern and southern boundary owners, which

precludes fencing the unfenced portion'

t ,
I \

.\\

$ "
! i



t  n  - i
't "-r -]

g5 I categorically deny that the Hermanus Golf Estate development was never

envisaged as a high security development. I was part of the marketing team

that sold eryen precisely on that basiis and I also bought my property for that

very same reason. The fact that electric fencing has been installed in the

perlmeter fencing already undertakerr by the Respondent is proof of the level

oF security envisaged. I am affected by the lack of security at the northern and

s,outhern boundaries of the Estate and only wish for the Respondent to install

electrical fencing not just at some places on the estate boundaries but around

tlre entire Estate.

I also deny that the security arangements that are in place at the Hermanus

h{eights and Main Road properties are at all satisfactory, ln this regard I refer

to what I have said in the founding affidavit and will if necessary request that

this Honourable Court conduct an inspection in loco so as to resolve this

issue.

Xn the Rule 35(14) response the Respondent provides documents of what ihe

,Club has required to ensure that adequate securiby measures are in piace but

it provides no proof that the owners of the properties in question have agreed

to these measures.

gB The Respondent fails to produce any dccumentation or confirmation of any

agreement or arangement that a r;ecurity system has been put in place at

each adjacent residence on the Estate's boundary, which secures the gclf

course, and therefoi"e all the resldents, from outside access. lt is because of

this lack of security arrangemenis that fencing of the unfenced portion has

becorne the only remaining option.

gg public access gates and historic artefacts have no bearing on the security

issues at hanci. Clearly these are aii supposed to be locked and pet$

omissions in this regard are irrelevtint to this case'

97
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100i deny ihe staterrrenis in paragrapli 66 and 67 regardlng my position on t-he

compromised security situation at the Estate in relation to the referred

website.

10x I have no knowledge of and I do not have an internet website at www'

fernkloofproperties.com and definitely do not advertise the Estate on that

rvehsite,

PLA}.IS PROVIDED TO PURCHASERS

102The plans that were provided tor purchasers of erven in the Estate were

threefold:

1t\2 1 The first plan was, as referred to in paragraph 48 of my founding affidavit,
I  V E .  |  .  r . Y  . r r  Y r  r "

part of the bundle of documenis given at registratioR as a buyer' This plan

is described in the legend/key as'Landscape Elements" and indlcates the

various precincts with a solid line indicating a solid perimeter around the

boundary of the Estate. other than for this solid boundary line no other

boundary detail is legible from tlhe legendlkey, which cannot be read'

x02.2 The oniy pian attached to the sale documentation !s A-nnexure A io the

Standard Conditions of Sale and atiached as Annexure "C' io the

Applicants founding affidavit. Annexure "A' describes it as a.Plan of Land

cornprising Fernkloof Esate Developmenf . This plan is dated 23

september 2004 and indicates the boundaries of the development with a

broken line. The legend/key thereto does not indicate any fencing detail and

merely descrlbes it as "Estate 1Boundary". The sale documentation does not

t \
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indicate or state anyltrhere that ar,ny portion of the perimeter of the Estate

will not be fenced.

102.3 The Respondent provided the third pian to all purchasers of erven in the

Estate after signing the legal documentation. Each btryer received a

compact disk, which contained various folders named applications, legal pdf

documents, site plan and arch guidelines. The folder named site plan and

arch guidelines contained an introductory page with contact details' a site

de..relopment plan with enlargerc plans for each precinct showing the

^*^^i€* ann^,i and aft archltectura! deslgn guideline" A espy of the aforesaid
Speul l lu t t l  vr t l

development plan and detailed plans for precincts 1 & 2 are attached heneto

marked respectively'MJK 2R', 'MJK 3ff and "MJK 4K'

103The'Development plan", being annexure "MJK 4R', shows a clear and solid

border around the estate with ihe various precincts indicated thereon' The

legend/key to this plan !s aiso illegiible and nowhere is it indicated that certain

portions will have open frontage on the golf course' The enlarged plans of the

precincts also do not indicaie anything oiher than a soiid line, which I

accepted to be the perimeter fenoe. Annexures "MJK 3ff clearly borders the

northern boundary of the Estate and the boundary is clearly indicated with a

so| idl ineasis'MJK4Fl ' ' ,beingprecinct2wereI l ive.

CON D U C]' FT OT AI.JTI+OR|S E D BY FEES PON D E i'iT'S COU N CE L

104The Respondent alleges !n Paragraph 5.1 of the answering affidavit that after

the approval, the development was rebranded from 'Hermanus Golf Estate"

to ,,Fernkloof Estate" implying that this somehow altered the nature of the

develoPment.

,b
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10S In paragraph 2.3 of the Rule 34t14i response it is however made cleai" that

such rebranding was never approved by a resolution of the Respondent. lt will

be argued at the hearing that the nature of the development could not be

altered without the necessary authorization including a council resolution to

that effect.

i06The alleged agreement concludedl between the Respondent and property

ovuners, ihai is referred to !n paragraph 36 and 15 of the oppcsing affidavlt, in

terms of wiiich "fhe exrsfrng property owners that previously enioyed open

frontage onta the golf course land should be accommodated and that no

fence would be erected on the boundary between their prapetties and the galf

course land...'is also not supported by any resolution of the Respondent's

council.

107 The same applies to the decision tlhat is refened to in paragraph 82.

10t)ln paragraph 2.18 of the Rule 35(14) response, the Respondent confirms that

there is no resolution adopted by the Respondent confirming that i.he

Respondent is satisfied with the srecurity of the Hermanus Heights and Main

Road properties as alleged in paragraph 84 sf the opposing affidavit-

BOUNDARY KEY STRUCTURES PLAi.I

109The Boundary Structures Key Plarr (ARK 7) appears to be at the heart of the

Respondent's opposition to this ap,plication. I dispute its validity and relevance

to this application.
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110The Respondent's allegation that l\RK7 was accepted by the Respondent

durlng or about August 2004 and approved for building purposes on 7 March

2006, is denied.

111 fn this regard the Respondent confirms, in Paragraph 2.14 of the R'ule 35

(14) response, that there is in fact no Council resolutions approving ARK 7-

112 lt is thus clear that the Council of thr: Respondent has at no stage considered'

debated or decided on the acceptability of ARK 7 and has never approved of

its use as a plan of the development"

113The Respondent also does not say that ARK 7 was ever discussed or

deliberated with the Club or that it ever agreed to it'

114All of the correspondence emanating from the Club provided in the Rule

3S{14) response confirms that the entire Estate will be fenced in if acceptable

securig arrangements cannoi be achieved for the unfenced poriion and

confirms that the negotiations to find an alternative solution are done !n a

spirit of good neighbourliness and do not emanate from any entitlement on

the part of adjoining owners not to be fenced off.

11bThe Fennkloof Estate Masters Property Owners Association (FEMPOA)'

representing the property owners in the estate, did not exist at the time that

ARK ? was allegedly agreed anei approved. The Respondent also does not

say that ARK 7 vsas subsequenti;y agreed to 'oy FEMPOA or by any of the

other precinct property owner associations'

116The Respondent's allegation that ARK 7 was workshopped with the Heritage

Committee is inconclusive. The minutes of the Heritage committee dated 23

February 2006 and 30 March 2006, referred to in Paragraph 2'11 of the Rule

35 (14) tresponse, does not refer anyruhere to ARK 7, but only to plans for the

positioning of gatehouses and gralisade fencing for Fairways avenue and

{ i
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Precincts B & 9. The Respondent accordingly provides no proof that the

Heritage Committee approved or accepted ARK 7'

117 [ As rnentloned ARK 7 was never disclosed to me as agent prior to the sale of

erven or in my capacity as purchaser when I signed the sale documentation'

118 Based on what the deponent says in his affidavit as to the Respondent's

intention at the time of the sate it may well be that ARK 7 was deliberately

'.,;+!-h+!rl and nnf r'liec-!nscr'! to notentia! buvers Lrv the Respondent and/or the
wl t i  l l  i t t lu  611 l \ ,1  I  t v l  v revrvsvv  - '  -  -  r  - -  -

DeveioPer.

OUTSTAhIDIN G D OCU NilE NTS

119On 17 April 2012the Respondent filed a response to !!1e Applicants Notice in

terms of Rule 35(14).

1204 perusa! of the Rule 35(14) response reveals that there are a number of

additional documents that are relevant in this matter and that the Applicants

have not Yet had sight of.

='\ 12i These finclucie the following:

1Z1.1The Draft Scoping Report, ihe lnitial Assessmeni and as we!! as th-o

Aoptieation for Rezoning and silbdivision of ',he Estate;

121.2 All minutes of the meetings o1'the planning committee and the community

committee referred to in the Development Facilitation Agreernent;

X21.3The applications for removerl of restrictions, including the supporting

documents;

121.4 The advertisements pertaining to the aforementioned application/s;
E
E
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121.5 The objections that were received, especially those in relation to the

fencing off of the Estate and including ihe objections that are referred to in

the ROD of 11t' July 2A02. under the heading .KEY FACTORS

AFFHCTING THE DECISION";

i21.6 The Final ScoPing RePort;

121.7 All draft and final Development Plans, including:

121.Bthe Development Plan that was approved by the Respondent and that

became the development'blue print' ;

121.9 The Devetopment Plan that !s referred to in paragraph 3 of the letter from

DEADP to the Respondent ciated 19 October 2001;

e1.1A The Development plan that v/as approved and that is referred to in the

minute of the meeting of 19 f:ebruary 2AO2;

121.1i The Deveiopment Plan referred to in the R,OD of i'ih juiy 2002 uneier 
fiI

,rhe headlng .KEY FACTCRSi AFFECTII.\JG TFIE DEelSioN";

n21.12 The proposed Development Plan referred to in paragraph 4'1 and the

Development Plan referred to in panagraph 4"2thereof as Annexure B to

the letter dated 30 September 2003 from the DEADP to the Respondent

but was not lncluded;

i21.13 The Genera! Lay'out Plan r.hat is A.nnexure 1D to the EMP of 29

November 2004 (although the EMP with altr of its other annexures was

\ r
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t\
il
t



e l _ r u

provided in the Rule 35(14) response was provided this plan was

omitted.)

121.14 The Appeais that are referred to in the letter dated 14m October 2003

from the DEADP to the Respondent dated 14h October 2003 as well as

all documents Pertaining thereto;

121.15 The Environmental Audit Report as is referred to in Condition 17 of the

Annexure marked 'ARK10" and the environmental audits of the wetlands

as is provided for in Condiiion 4.14 of the Annexure marked 'ARK11" -

This report is essential to confirm inter alia adherence to condition 16.2

of Record of Decision, marked "ARK10"

121.16 All minutes of all meetings at which the fencing of the Estate as'well as

access to the golf course was workshopped either by the Respondent or

the Rabcav internaily or with tlnird parties'

121.17 The Council resolution of the Respondent on the detailed investigation

regarding access to the golf cnurse and its findings, as is provided for in

Condition 4.7.5 of 16" ftpnerxure marked .ARK11' and referred to in

paragraph 22 of the opposing affidavit. (The Respondent in its Reply in

terrns of Rule 34(14), paragraph 2.10 refers to co'uncil resolutions and

conespondence prior to the approva! granted by the Department of

Ernvironmental and cuttural Affairs and sport for ihe creaiion of the

Hermanus Golf Estate, date'd 11 July 2A02' The Respondent does not

provide the record of this detailed investigation obligated by the

DePartment.)

121.18 The council resolution regarding tfie establishment of the Trust fund and
n 

the annual percentage payment as is provided for in Condiiion 4'13 of

the Annexure marked .ARK11" and as is referred to in paragraph 22 of

5q9
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the opposing affidavit is alss not provided.( The Respondent in its Reply

intermsofRu|e}4t14),paragraph2' l0referstocgunci|resolut ionsand

conespondence prior to the approval granted by the Department of

Environmenial and Cultural Frffairs and Sport for the creation of the

Herrnanus Golf Estate, dated 11 July 2002. The Respondent does not

provide proof of the establishrment of the Trust fund or its reports as

required bY the DePartment')

$byzr",tg The council resolutlon where it was resolved that "the existing property
/ 

owners that previously enjoyed open frontage onto the golf course

land... should be accommodated and that no fence would be erected on

theboundarybetweentheirpnopert iesandthego|fcourse|and..."asis

refeffed to in 
ryg*4 

g and 15 of the opposing affidavit' (The

Respondent in its Reply in terms of Rule 34(14), paragraph 2'10 refers'

to counci! resolutions and correspondence prior to the ROD' No council

resolution is provided confirming the aforesaid statements on behalf of

the Respondent noi' the all+ged approved annext'cre'ARK7", whlch iS

dated August 20a4, more thran two years after the approval by the

DePartment.)

e:-: 121.20 The cOuncil resoiuiion where the decision has been taken "not to fence

aut the F{ermanus fi"iSi-t* and Main Road properties", as is refened to

in paragraph 82 of the oppasiry affidaviu.. iThe Respondent in its Reply

in terms of Rule e+?alpragraph 2.10 refers to eouncil resolutions and

correspondence prior to thre approva! granted by the Department of

Environmental and cultural Affairs and sport for the creation of the

Hermanus Golf Estate, dated 11 July 20A2. No corjncil resolution or any

supporting documentation is provided confirming the aforesaid statement

behalf of the Respondent. The Resporident merely states that the

decision had been taken quite some time before the agreements of sale

were signed by or on behalf of the Applicants')
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121.21 The grinutes of the meetings where the Hermanus Heritage Committee

approved the "Boundary Stn-rctures Key Plan" marked as annexure
'ARK7" and as is referred to in paragraph 37 of the opposing affidavit is

also not provided. (The Respondent in its Reply in ternns of Rule 34(14),

paragraph 2.11 refers to minutes, which does not resolve for the

approval of the alleged plan "ARK7" and this alleged plan is nowhere

mentioned. The minutes record that: . Mr Clint Evans, for Fernkloof

Estate, presented the reasons for this decision. Preclncts I & t have

been sold out to purchasers for the security pronnlsed.")

121.22 Examples of the alleged annexure'ARK 7" that were allegedly used in

the marketing material used to promote and sell eruen in Fernkloof

Estate. (The Respondent in its Reply in terms of Rule 34(14)' paragraph

2.1'l rnerely states that the plan marked "ARK 7" was framed and has

since been destroyed. The Respondent has not provided any of the

marketing materialto which reference is made in the answering atficiavii'

1,21.Zg The Respondent has not prorrided any doeunrentation to substantiate iis

averments in fglrylgg.2 
,9f ihe Opposing affieiavit. {The Rule 34t14}'

resnonse in parigraph 2.15 is evasive and counters that no specific
.  vv rv .  r  - '  - v '  - ' r  -

document is referred to. The Respondent was required to produce the

document, which confirms the alleged security arrangements in place at

the Hermanus Heights and Main Road properties. No documentation is

supplied where these owners were allegedly informed of the alleged

security arrangements, what security measures .are expected of them

and the consequences of not adhering thereto. The lack of such

t
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documentation casts doubt as to the truthfulness of the allegations by

the Respondent.i

121.24 The Respondent does not provide any documentation to substantiate its

averments in p."ttg*pffif the Opposing affidavit. (The Rule 34(14)'

response in paragraph 2.16 is again evasive and alleges that no specific

document is refened to. The Respondent was required to produce

documentation of all alleged sracurity assessments and related reports to

ensure that the Hermanus Height and Main Road properties ensure an

adequate banier against entry. No documentation is supplied to confirm

that these properties were assessed for its security risks, whether

owners were advised of pos;sible security breaches or any remedial

security measures suggesterc to owners to be taken to ensure the

alleged "adequate barrier agaiinst entq/. The lack of any documentation

in this regard casts doubt as to the truthfulness of the allegations by the

ResPondeni.i

121.25 The Respondent does not provide any documentation to substantiate

its averments in p"ttgtqPl 84 of ihe opposing affidavii ihai ihe

l-lermanus Golf Club was iatisired with the improvements of individual

homeowners of thelr properriles. The Respondent in the Rule 34(14)

response, paragranh 2.16, refers to rninutes of a nneeting, which

addressed a proposal for the resldents of the northern boundary to

"buy in" to the Frenkloof Estate, and is not related to the docurnent

required. The Respondent does not provide any correspondence or

minutes where the Hermanrus Golf Club confirms its satisfaction with

the security arrangements of any adjacent property owner. The lack of

any documentation in this regard is proof that the Resiiondent andlor

its agents acted on their orrvn accord and that the Hermanus Golf Club

did not approve the allegecl security arrangements'

3p 
?,
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121.26 The Respondent does not provide any minutes of the alleged meetings

Rabcav held with representatiives of the Hermanus Heights and Main

Road property owners, as is referred to in paragraph 84 of the

opposing affidavit. (The Respondent in the Rule 34(14) response,

naraoraoh 2.17 csnfirms that to its knowledge no official minutes were
} , g . u v . - r

kepi of the meetings concerned. The documentatisn that it has

nrnvided makes no reference at ali to Rabav.)
H l  

v  v  r v v v

121.27 lt appears as if the Respondent has servitudes and or that there are

areas that do not betong to the golf course abutting the unfenced

portions and upon which a fence could be constructed. Documents

relatlng to these areas are a-!so requined inciuding al! documents

authorising the closure of thetse areas. (ln this regard it appears as if

the Respondent has grossly exaggeraied the position by stating 'that

there are 58 private properties bordering the unfenced portion when in

truth and in fact there are onl'y 23 such properties')

* 122Until snch time as the Applicants have been provided with the

aioremeniioned doeuments they are simply not in a position to deal more

fultywittr ttre allegaiions that are eontalned in the answering affidavits'

121ln the result an application will be made when this matter is heard calling

upon the Respondent to discover the above documents and to make them

available for inspection by the Appllicants and their legal representatives.
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124The Applicants' right to amplify their reply is accordingly reserved until after

the documents in question have been provided and any other interested

parties have responded to the appiication-

DATED AT HERMANUS ON THIS 7 TH DAY OF MAY 2012

I\4ARUIS JAKOBUS KLEYNHANS

I hereby certify that on the 7 th day of MAY 2012 at HERMANUS

and in my presence at the Deponent declared that he knows and understands

ihe contents of this Affidavit, has no ohjection to taking the rnd fhaf ha

conslders the oath as binding on his conscience.

IONER OF OATHS

FulE l'{ames:

Rank:

Numbrer:

}G$ATlu$ $TFYN, VASi r,$O*R$mffi
COiI.MiSSI*,N.ER OF C.ATS$
P RAcTL.q ${g_A,Ir*q$ry_Rs#iF
1S1 \^JARRINGTON, FJ.P,C[
HA,RSOUR ROAD
HTR$AANU$

\ r i
\\

t
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frl JK.- J"L
ffieffiffiffiffiffis ffimH€ ffiEwfu

P & ffisx :313, fuTaEn Road, Hernranus 72SS
Tel: (S2S) 3t?195415 -.Fro $hop: (02S) 3122271*

Fax: {028} 3'122333 - E-Mait: manager@hsc'co'za
Website: httP$ftry-hss.cqzq

Reference: Letter from President to NBR

14 June 2006

DearHoneowner A}INEXI'RE "B''

Many years ago the Gotf Club was obliged bocause of vandalisrr, tesqpass and unauthgrised use of

the cowse as well as coocems of rnernbers fbr their safety, to fence of tft* course fiom the 18e

;;; th" wost and rrortn * far as the 12th green. This move effectively securedthe courso from

ledesftiarr trasc from the Village to Herrrantts ileiglxs'

As time went by dweliings were erected or our perimeter and in some instmces permission was

,ougbt and gi-ve to o*n"tithut,'lrovided they denied accass-througfu their propetty to the course",

td;#". 
"f 

rfre fence oo *rt hontage rouid bu removed. In atl instances the Club reserved their

iighis.

These desisions are docmented i? miorfres of Ctub Committee meetings and were all in reference

to Cp"*i"r along the 156 aad 16e fairways. No other dispenmtions are documented-

sincethe aceeptance of the }&o"u aad &e s,slspslse.ment of,$rolk to up'grade and extesd our golf

;ouro, resid;ts on theNortherft bcundary finainly onthecnrrent 6e hole; have seen the proposed"

;t"grrd to, fence in front of their erven ari a threat to tbe vatue and ambiance of theh property.

T'nt; iommiitoe of the Ciub ks sympaey e;ith tbese vi^*r"' s'

Feiakioof Es+*e asd its erves were marketed as a secure and galed ryc€ss lifestyle consisting of

s*oJpocketr of'land in and aro.randthe cstrse. As such fencing is obtri$tory'

Several neetings have been held by representatives of the Northem and Western homeowners so as

to eustre thek Prceived rigf$

Ar this siage the solirticn is that tbese peopie formthemsel":-*'* a hoesing preclae't subservient to

the Main l{offieow:re; Assoeiatisn aia ttre,rety do away with the necessity of fencing in front o!'
^rheir- pioPerties-

This wo*tr& net enly retain pfoperty values bt* 6!so irc:ease it as we confidently expect our.eoirj

cou$e to rise rapidiy h the 
-*o{iogr, 

anrd with the ptanned botanical plantings and wetlancl

extensions w'ill create a most desirable environment

Ihe G.olfClub f,oels shongly that sueh dir;pensation should eome at a priee andlavq through thrl

O;ilil;-Lo**ie.el"A.utrO an approximate firy" to initiate negotiation procedures

p*"io"a rn n all bouudary resirients agree to beeomo part of the Fernkloof Estate'

4 : { ;

"'7-.

h
president A.G. Runkel - capiain: D.H. Esterhuyse -Vicecaptain: B'H'.Cain -.Treasurer: H'N' Kleinloog

Xf,ff trfi ft is#:*:$fi?X5tr:#*'Hr,ffiltrjv;lrunm;l**:t*"-"1
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Funds raised in this ma$ncr will accrue to the Golf club for exelusivs use in upgnding the

ciounoo* and facilities to a standard in keeping with the perceived siatus of the course- This can

oniy increase the vatue of any Estate properlry'

The Club would be pleased if you could constder this proposai favowably md wtablish a platform ;

forfinalnegotiations. :

Youi:s sincetelY'

AG Runkel
Presitlent

-,2\
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IN THE HIGH COURT OF SOUTH AFRICA
(WESTERN CAPE HtGt-t COURT, GAPE TOWN)

ln the matter between:

MARII.JS JAKOBUS KLEYNHANS
in his capacity as Trustee for the
time being of the Kleynhans Family Trust

and

HEATHER KLEYNHANS
in her capacity as Tnustee for the
time being of the Kleynhans Family Trust

CORNERCADE (PTY) LTD

- -TIRLEY TVIILLICENT KOSTER

TIE LMAN NIEUWOI.JIDT AGE NBAG

AND

OVERSTRAND MUI{ICIPALITY

4 { ,

CASE NUMBER: 1275512',Afi

FIRST APPLICt\NT

SECOND APPLICAI{T

TF{IRD APPLIEANT

FOURTH APPLICANT

FIFTH APPLIGANT

RESPONDI=NT

FILING SHEET

TAKE NOilCE that Appiicants Affidavit re lnteriocutory Applications and Joinder is filed
herewith.

DATED ai lFiERtrJEAi.'fiU$ on this 28th day of flfiAY 20f 2"

M
A for Applicants
HERMANUS
Cio Strauss Daly inc
15' Floor. The tenaces
34 Bree Street
CAPE TOWN
Ref: L ltilalherbe

THE REGISTRAR
HIGH COURT
CAPE TOWN

AND:



AND TO: CHIN INC
12 Hope Street,
HERMANUS
GJo Van der Spuy Cape Town
Attomeys for Respondent
(Ref. P C NeethlinglarlCHl10028
4h floor.
14 Long Street,
CAPE TOWN
Tef : 41913622
Fax:41811329

* - c-dnr
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iff T*ig fit*H **t}*? *r $*$TH &r$sA

{WfiSTER,fil SAFf fltstt SS|RT, eAtrf ?*F,Jt{} CASE tl*r1??$5fl*11 
- 4 S 3

ln ihe naiter bstw**n.

MARIUS JAKASU$ KI-SYT.IHAN$ TIRST APFLIS&HY

in his c*pa*ity ax Trust*e fcr the time b-eing

*f The Kleynhanx F*rnily Trust

and

HFAT*ER XLfrYNIIANS

i* h*r eapa*ity xs Trusi*e far tha time being

*i ths Xl*yxh*** Fanily Yru*t

at t*

c*Rr*cnc*sr {PTY} LTt

and

SHIRLEY MILL}CENT KOSTER

afld

l'$Elil{Al.l }ltFl.i}nJOUST AGENfi;AG

At{s

svEn$TgAt{ D }*u#icrFAlrrY

SECO}{O APPL'CANT

THTRD APPLtCAitiT

FCURTH APPLICA,fiIT

FIFTH APFLI*AT'IT

R.ESPCI{DEl'lT

APPLICAI{TS AFFIDAVIT

EE - t$I?rRt*e$?*ft"f APPLICA?TOf-:$ AltlD JO:I{DER

I

i f r
l,



l, the e.*nd*r*ign*d

tl***lt"l* JAK{3gI",* KLSYNFIAN$

d* n*€by rnsk* #slr' *nd say.

4 i l r $

I am ihe dep*n*rrt t* th* F*unding *nd R*plyii'rg Aflidsviis rn ihis matt*r and I

*r* duly *uthori*ed to **po.se t* this affirjsvit *n b*haff af the Applicants.

Th* facts dispos*d to lr*rein are wjlhin my own perscnal kncwl*dge, uRless the

conlext indicai*s *therv.,iss. and *re. ts lhs b*st *l my knowledg* *nd belief.

true and conecl.

To the *xteni tha{ leg*l **bnrissi*ns er* advanced, they are made *rr th* basis

of advice receivsd ir*m my tegai representatives. v*nich arivice i b*iieve io be

tfiJe *rtd acnert.

PACKGN*U}'9

The ne*d for this affidavit has arisen be*silse of cedain new developments'thai

I nead tc bring t* ihis Honourable Courl's atterrtlon.

l lc nr rrnnqo iq throei,nld'

Flrsily, it is fil*d in suppoii cf twa applicaiions thai th* Applicanis neeC !+

bring at this sl*ge cf tfre praceedings one rf which is for ccndonation and

the other reiating tc iher discsvery of documents;

S*condty, it is fitad in response t* an *pplic*tion that has been brought by

the Respondents to sirike out certain pofiionB nf ihe founuing af$daviis;

a*d

5 I Thirdiy, it deais briefiy wiih the quesiion of ihe jcinder of oiher pariies to

thes* prace*dings.

Each of th*se matt*rs wili bt: dealt urith under separat* h*adings belcw.

-r_ I
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AFFt*!CA?l*f{ F* *. **f{ F*l*A,Tl* hl

I have h*en *dvis*d that the Resp*nd*nt has fil*d H*aris *t Argu*re*l in *r;s

fiiattsr c*llin* L,p*n this Hcn*urabt* C*urt to dismiss th* appli*atisn be*ause

the Applio*rris did nct fil* their Repiying Affidavit lim**usl5'.

I iind th,is *'tost dissonce1t$g sinc* the R**pond*nt as woil as it$ tegal

tepra$sn|*lfues $fs ewars thai the f!fing of tlre Appli*ants' R*plying Afiidavit

w*s d*lih*raiely held back arr the advi*e of Adv*cate Alan Neis*n $C pending

ths outer:m* *i the s*ttlerfisnl negatiatir:ns ta whi*h refer*nc* is rc]*de in the

Fractise Nsie that w*$ liled *f r*cord in lhis matter.

Th*se ne*otiatisn$ comrneilcsd dr.rrlng April2il12 and snly caille lo an end on

24rx May ?s12"

I depo**d to th* Reptying hffidavit as far back as ihe 7'n iday 201?, and * Copy

thsrecf was f*-nished to the Respondent, under;over of corespond*nce fr+m

my atlom*ys conlaining infer a#a settl*ment prop*sals, at 14h'16 sn 7 hlay

?s1?.

Ai th* timc th6 Raspondenls legal rsplesenta{iv*s we''e advised th*i an

Advocat* Nelson'$ advice the Appiicants' Replying Affidavit rrvould noi be filed

until it became evidenl ihat a settleme*i cculd not be reached in this m*11*r.

Advacale ltelson *xpressed the vi*w that it would be counter-productive to a

seti{ement were the Appiicanis io file the Replying Affidavii due regerC being

had ta ihe seriaus allegatiorns thst are m*de in lt.

ln thi regard I refer to the alleg€t!CIns in the Replying ,Affidavit that the

Respondent appeafs lo hiave deliberately misled purchasers of erven in ihe

Fer*kloof Est*te into believing that they wer* pur"chasi*g pl"operiy {at a

premiurn prlce) in a fully fenced and secure gi:lf estate \#h*n i* truth and in fact

it n5rw transpir€s ihet it wa$ nev*r the Rsepcndenf's intenlion lo fuliy secure the'
t  r  -  -  - - 1 i r -  . r ^  l - ^ " . J  ^ ^ + : + t ; s ^  ^ ^ t

Estatg. I  am advtsgd m6t, f  eslaDltsneg, tnls woula cQllsl truts l idus t i l ]Lr lr ]rrv rrsr

only the Applice*t but atsr sll ather pu.cha$ers thnt purnhased erven ln the

Estal* to clain') the darn*ge$ that ?hey have sustained as a cons€quen*e

th*re*f

! , f i '
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li besrs emphaxis th*l Adv*caie Le Sr*rrg* $C was at aillimes msde awar*

*l Adv*c#* N*l*ane *f':rsrn*riti*n*d vie*, aRd the r€assn f*r d*laying lhe filin*

af the Rarfiing Affid*vit arrd he wxs in ffgr6*in**t that it sh**td b* h*]d b*ck

psfidlng til* autc*me of the settlemefit nsgstiations.

ln vi*w *f ihe ab*ve i:t csm*s as a glefft s*rpris* to me i* lesril ihat {hs pCIilll i$

n*w tak*n by the Respond*:ni in i'l*ads *f Argument fited by Advoc*t* ie

Gr*ng* $C, that th* Applicaiicn shouid be Cismissed due lc th€ fact that th*

Appficants' Reptying Affid*vil was not fii*d tim**usiy'

As m*nti*ned. aiihnr"lgh the Ft*plying Afiidavii was *nly formally sefv*d o* 25

May ?012 *n tlr* Re*po*d*nl, ihe R*sp**dent *nd its iegal advis*rs havs been

in possessia* sf it f#r a ctnsi,Jerable peri*d cf lin're ncw and they will have hsd

m*re thsn *nough time ic dealwith it.

It also besrs mentian ihai when ihe Applicants wer* calied up*il to grant the

Respcnd*nis an ind*lgence to file ihsir Answering Aifidavits out oi tin"l* Tha

Applicsnts, an the advice sf Advccale Nelson, had no hesiiation doing sa

nCItwithstar?ding that we &r*. ali *nxious that the securily !ssr'"le s*ould be

resolved as 3s0n as Possible,

ln the premises it is unfortunate thai ihe Respondent is now resorling io

i*chnicaliti*s in order to have ihe Applicatio* dtsmisssd.

The R*piying Affidavit rerises a nurnb*r of vitally imp*rtant ponls

derrcnstralirig, I b*lieve, th*t ihe Resp*ndent has nct b*sn truthfui with ihis

Itonourable Court in a number of important respe*ts' ii also poi*ts to a numb*r

of important docurnents tl'rat the Applicants wish to inspecr beiore fufiher

v*ntilating ths issll€$ in a suprplenrentary Replyirig Affidavlt.

I beheve that the interests ol jusiice dictaie ihai the lata fi{ing sf the Replying

Affidavit should forthese re$sons be condaned and that the Appticants should

be allcwed tc proce*d with the Applicarion nobprithstanding ihat their Repiving

Affrdavit was filed out of iir:* and is curenily stiit incompiete'

I *cc*rdingly ask that the lste filing cf the Replying Affidavii be condcned snd

that tha reli*f prayed for in the draft order annsxed hereio and merkad "A' tue

granl*dr

4 * s
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DtscsYgftY sF *{}cl,'Ft r$T$

It vrili ba argu*d *l tl"r* h*aring lhat tha Answering Affidavil r*ad ',rylth ihe

Resp*nd*rri's Ruls 35 {14} r€spons* raisec rll*r* questicn* than arrswers.

ln the Ansrvnring Affi#*vit th* R*sp*ndent admits th*t it had a ;*ntractual duty

ts f*nc* *{ ,*ast a **n*idarabl* p*s'ti*n of ih* F+*rk}aaf fistaie afid alleg*s lhat

ii has futrly c*mplied with its obligations in that r*gard.

The Respondeni dses not hswever lsk* ihis l'{oncurable C*urt inio its

gs*fiden** **d state fr*m prere ihat cbligation arises.

Tha Respcndent slate$ that at approval siag* the devel*pm*nt was fcf*rr€d tO

as the Hermanus Go# fisfale and thrs rs *bvi*usly th* *ctivity for which

approva| was grani*d by ihe relevant *uthorities.

ln this rcgard the approvnl tfrat was gffinted to d*velop lhe r*gion fARK 1*';

rnakes it ciearthat ih*re will b* "a surrounding ieRce arsvndtiie ecfiviiy' {ie"

ar*und th* s*tir* Flermanr,:s {}*lf Estale}.

Acecrding lo the Resprndent, the dev*lapment was how*ver subs*qu*ntly, ort

some undisciosed date, "rebrande$' as the "rerniloor E$aJe", and at which

stage it apparentiy *o lcnger con':prising a d*v*lopnr*ni sf the whole of ihe

Hermanus Golf Estate, but raiirer rho developmeni of "n,ne Separate and

r?i.sllnct nr:ekeis of land' .... "siiuafed at the l{*rnanu* Golf Ctub".

l* pai*graph 2'1 cf the Answr+ring Affidavit the deponent says that th* Deeds of

Sale, pui-Suan'r whereio land was acquired in the fstate, provide that lhe sales

ale*subiect io aJi exisfing conditi'6ns of fifJe, the canditians Pf apprsva! a*d any

further conditions that ttt* comp*lterlt a*thorities may impase with the appraval

of tfre €abd;vision of the land camprisirlg ttle devei6pn?enf and/or fJ:*

suldivisrbr af tke PraPeft/'.

In ihe Rule 35 {14} Noiic*, ciccuments w€re agesrdingly srughi that w3*id

enable the Applicants lc ascsrLain if ther*'sfer€ any all*rations cr arnendments

to the aforem*niioned appr*val and in terms wher*of the natur* Qf ina

development andJor the conrlitions of lts approvalwere ch&ngsd'

A . / ' t4+ rl -'
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llc suth d*cur.llenls w*re h*wev*r fcrthcorning *nd a numbsr *f irnp*rl*nt

dacilmei'ris raialing to th* appr*val of th* dev*l*pma*l h*v* sttil not bssn

orcvideci

31 lt will al*c b* evi**nt fr*m a re*di*g *f th* Answ*r'ing Affidavii t?:at lhe

Respandent reli*g en a "decisyb*" that uras appcrenily tak*n *ot ta fen** the

u*fe*csd pr::.ti*r:s a*d ts "agfres*:e*fs' inat w*t* app*fentiy *orrclud*d with ihe

own*ts af adjacent properii*s t* thst eff*Ct.

38" Ta d*te the Re*po*dents have however also not prcdu*ed any d*curnents to

st"lbstantiat* that any such decision was iaken by it or that thsre i* *fiy

agreement of the kind relened io.

in view af the above a numbar of dotumsnis have been identified in the

n ^ * l - . ; ^ ^  A s ; i ^ , , . *  + L A +  + ! r ^  A * a i i - a r . i  . a ^ '  ' i r n n  i n  n r d a r  t ^  r 6 n l . /  f r  r l { r r  i n  } h a
f \ H P f y l ! f g  f f " l l l \ l d v l t  t t l d r  l l  , 9  t l P y , l L € l ' l  i q l i e t r e J  r r r  u r u c r  H  l a Y t l

allegaiions iliat na"*e been made ii.- the Ansrverrng Affidavit

.Althcugh th* Applican?s de$psraiely seek an ordar f*r sp*cific perforrnance and

this mosi d*cidedly remains their" firsi opticn, they are cunenily aiso considering

cther opiion$ and dspsnding on what prop*r discovery r*vsals they rnay very

well apply lo inlroduce altsrnate claims based on delib*fet* {i.*. fraudu{enti

misrepresentation.

Ghvi<xi*!r; rhe nrr:ner diselg$ilfe sf all n'aterial dgcuments is imperative in urder
v M i l v v g i t

fcr the Applicants {as wellas any oiher i*ter*sted party} l* be properly advis*d

in ihic ren=rd
v g l 4 i  5 \

ln th* premises this H*nour:lbie Court is reque*ied ts direct th* ResponCeriis

tp make available for inspeciion *nd copying the docum*nls that are contained

in the schedule annexed to the draft order rnarked "4",

Tfi T ..|O!NIh}G SF I};TERE$TES F*,RNES

The Respondent n its Answ$ring ,a"ffi6!s,,ii! rdssd the issue of joinder and I have

respo$ded thereto in l*y Replying Affidavit"

1
I
I

l *

I

4 b S

t+\
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I d*ny that the ,&pplieant* *ughf to hav* for*s*en lhat the partle* i* qu*sticn

ought to hava be** j*in*d wh*n tn* .qppiiceticn wss l*un**ed. ln this reg*rd

the foliowing is relevant.

j8 1 Ths R*sp*ndent' stan*e regarding the feneing-cff ol iridividust precincts

an?y became evi{ieni when lts opposrr:g afficjavii rsss iiied.

18.2 Th* inter*st o{ the l"iermanr,:s Gcll [{ub *nfy beceme evident to the

Applicants whan "ARK 7" lryas filcd and ths Deed of Sal* purcuant

wh*r*tc the Golf CLlb land was sald. was provided in the Rule 35t14i

r*sponse by the Resp*ndent; and

3S.l The Appiicants pre s!i]l at a lsss as to the basis upon which it is all*ged

{hat ihe adjoining property owncrs have a rea} and substa*tial l*gal

interest rn the outco{ne of the proceadings alihough they have no

*bjactrfin t* any of theffi, ihat can deritcnstrat* such an interesl, being

joined as parties in tlese pro***dings.

39 The Applicents appr*ciats that it may be bcth compl*x and costly to devise a

mech*nism lhal sacures ihe joind*r of all intorested padies to these

nrnnoadinnc

r i A r r-! 
\i ,j

40 Th* Applicants *ray ihat these difficuliies wilt

Court from mera mota exercising its discretion

ih*t will **f*guard the int€r€rsts oi ali concern*d.

.qPPilCANSN TO $TRIKH CIUT

not preclude this Honourable

fn m=lro *n nnnrnnriate Ofdgfs '  '  u y P ' v l i '  r u r

7--, 4 l

42

Th*re are gbvious reasons why the Respondeni would pr*f* this cas* to be

dealt with on th* sanitlzed version of the papers that its application to strike-cut

contemplates.

The Appllcants, sn the otherr hand, believe ihat ii is pr*mature to deal with tn'is

application at this siage of the pro*eedlngs, f*r ihe follclxing reasons:

t l

t l

*J ,
I .

Rq.
@



I

.32 I The issues pertaining ts tha ronditions *f appr*val *i th* *ubdivision of

t** tand tn q**stton {es w*ll *5 sny a*s*dm*nis ther*toi h*v* nct yet

b*e* fufly thr*sh*d out in lhe Fapers,

+?.2 Dep*nding up*n whnt th* furih*r docums$ts rev*sl, ths Appli*anlc" a*

well as *ther purchasei"s of *t';cn in the Estate, may very well in these

proceedings be rncludirrg claims fcr relief rn tne fcrm of clain:s for

damages f*r fr*udr.l1*nt. r*isrept*esnta{ion d*p*ndi;"lg upon wi':at ihe

dorum*nts rev*al.

4?.i The *llegati*ns that th* Resp*ndent s**ks ia have slru*& oul sre nst snly

i"eisvant ta pr*v,id* the *.ontextual setting in rvhi*h the sai* agreem6nts

must b* ccnslrued bul til€y are als* mosi cer{ainly rclevant to the issues

cunentiy b*rng considered and ln relaiion io which the papers have not

y*t bse* finaiized;

42.4 Ti'lere is *lso ab*olutely no f*a$sn why int*r*sted part'ies sl";suld nol b€

provided witi'r alt *f ihs relevant facts in srder thai they can pr*perly

ccnsider ihsir p*sitio*s;

12.5 The Respondent's desir:e to have these facts iwhi*h it does not dispute)

ex*is*d fr.*nr th* rscord smacks of a e*ver-up. lt is also canirary to th+

new iherne ol cpenn$ss snd accountabiiity that underscotes tns

cd*stituticn and ail o1' the legisi*tion that governs the condu*t of

adi"ninistrative bodies r;uch as the RespcnCent- ln this regard fuli

argurneRt will be prssanted to the H*nourable Sourt at th* heat'ing oi

this matter.

PO$TPO'IIEMEHT

ln vlew sf the need for further discovery. possible amplilication af the Replying

Affidaviis *nd a*':endmcnts to th* relief ciaimed as well as thc irnpartante of

asording other lnterest*d par!:ies an opportunity to becom* pariies ic th*sa

propBedings (sf*ould ti"rey so wish), ii is unfo$un*tely u*arroidabl* that thjs

rn&il€r must be PnsiP*ne$.

l t  7  i \- t t  u

, ?-\
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44 As menli*nrd in the f**ndlng papsrs I still 1r*vel a greai deal f*r buslness

purp*sas and *n av*:"age dc n*t sp*nd nor* than 1* tc 1,1 *ays * m*nth with

my far*ily i* th* Fernkl*ni fstal*. I *m *xtrsmely *nxicr"ls for the *af*ty *f niy

wifs and r.i'iil<lren sn the pres**tly unsecurad F*rnkls*f f*l*t*, esp**ially wnen

| **] *st ther*.

45 i am sure that the oih*r ,4ppiicants. as w*ii *s many *f the r*eidsnts and

cwners in th* F*rnki*cf [st::te. thai are anxiously aivaiiing the **i*am* of

these proceedings, share my f*elings-

In lh* ra*ult I humbly r*qu*st ihat in pcslponing this matter a mechanisrn be

fcund ts *xp*dite th*se aiready protracted proce*dings ta ths greatesi ***nt

pcssiblc"

e*i$*Lri$ts$

i have been advised that lhis H*ncurable Court ha* e wide discretion in

deciding how besl to ensurer that pefsons ihat have a real and substsntial

interest in these pr*ceedings are joined andlor at the very t*ast that they a.e'

*forded an opportunity to sta{* whether cr not they wisl: ic be join*d as pa*ies.

I have been advised tnat tht: enclosed drafi order an the question of ]oind*r

has, as far a* possible, b*ert irased on pre*eci*nis in $her maiters. i sirass ihai

i t  mqrailr nnaiainc e qr rnnoc'i inn in lhiq recard. v  s  vvvu \ ' v .

I accordirrggy pray that at the hearing of ihis fiaitsr ihis fionsurable C*lirt will

malte an orde;" in accordance v''ii.h the d;"aft that is annexsd hereto and marked

Annex*re 'iAu, otr sr..ch other order as it de*nrs appropriate.

4 " 7 ,
L l c i  i

i J  Z

,+o
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DATED AT 5*r^.{.orn *'** I

MARUIS JAKO$IJ S KLEY$}i.iAN$

t
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and
&"7 ".)

r {  Lt hereby c€rtify tnal on thg 2S th day of MAY ?012 ar ! ".r*l*.f ***l

in my pr*ssnce 61 il'ls iler**ent declared lhat he kncw* and Lsndei'$ta*ds th* f*ni*nts

cf this Aifidavii, has no *bj**ti** to taking the *ath a*d that he * *ath *s

Lri*ding on his eems*isnce

Ur^C t
**{sl$Hssrg[irR *F s

Fu|l Name*:

Rank;

Numtrer:

Stationr

r ,  I  i
i\e-\t'-" fr\L'.n6ic

-

r  I r  ^
\-".r1O J' I

ff

N - 1 t  C r
\ J :  r ?  I
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J $ MAY rg?g
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Atilllf;X$nf "A"

Iil ?TiH HI€H E*$RT QF $SUT}' AFRICA
{WESTERTI *&Pr Hl$l'l **URT, CAFf TOWI{}

eA$fr &O: 1?7$51201'l

ln tf:e m*lter hetween:

tulAftlU$ JAX*aLJ$ ltlFYl'lltAhl$ FIRS? AFPLICANT

in hi* cap**ity as Tru*t*e for the

tln:* b*ing <lf The Xley*haxs Family Trust

aRd

f{EATHER KLTY$HAIIS

in h*r capacity as Trustea for the

time treing ef th* Hl*ynhans Family Trust $HC*llS APPLICAilT

-d ? -1'

7*t

gsn$ERGA*E {FTY} LT$

st**.t-EY t!*: LLICrXT KOSTaR

TTFLA[A'\' }I'fr *JW*U BT AGE}i *AG

A l . 'R
N I T U

OVFRS:fRAH D r!fi +J f\ilCl PA LITY

T}IIRS APFLIcANT

FOURTII APPLICANT

FiFTH JIPFLICI|TJ?

RE$PSNDEI{T

NF$,FT SF.DE.R

J*::{-*f:t '
1
t
t&,
il



i-icving he*rd th* parti**, tl'r* folhwing w*er is mad*:

C*ldP0?\{{\ljfX0i{

l. Th* Applicante' failur* io iib their *eplying A.ffldavils is hareby cond*ned;

2. Tha Applicants ar* granled leave l* supplement their R*plying Affidavits

h*r'ein within tw*nty-o*e days aft*r ecmplian*e by ihe Respon*ant with

the or*er n:ada by this Co*rt i* tems cf Rule 35{11} and to which

i-e{erence is made in paregraph 3 herecf

DI$g*VERY

3. ln tenns *f Ruie 35iJ1) the Respollder:t is hereby ordered to produce

under oath such dccunrsnts or tape recordings in ils pcwer or ccnlffil

relating ta any natt*r in qr-estioR in ih*se pr*cesding, inclu*ing but not

limited t the dccumenis thai are refei'red tojn Annexure "CO 1. hereto.

P*$TPt)ltglS ElrlT Alf rt JCIl I'IDER

4" The application is postp*ned sine die in crder io alisw ihe appticants to

defionstraie what the stand of the parties refened lo in Annexure -C$?"

hereto is in r*tatio* to these flrcc*edings.

t [ i 4

J-\

9\

t
lj
!

I

"i& J,



5. l* this r*g*rd th* Appli*anfs sh*ll as*s*aln ff*m the vari*us psrtl*s , ii 7 j

r*f*ryed to in ,4nnex*r* "**2" whether lhey are prepared t* ftts \'vith thi$

Sourt, a writi*n c**s**t ts bs bound by this Ccurt's jucigment,

natwith*tandi*g th* {*cl that ihey h*v* not been cited as p*rties.

6. K s*eh ccnsenls to abid* this Court's judgem*nt are noJ fi!*d by 31

O.tober 2*12 ar if ai any time pricr tt'lsreto ih* Applicanis' att*mey

intirn€tes in writing to the Regislrar af this e *r"r* that such conss*ts cann*t

b* rhtained, this Couri will give such directions as tc the course the

J : - * - . . , i ! t , L - *  L * , , ^  r ^  r a l - ^

Fltu(,geun 195 wll l t l  lur I r ldvg tu tctf\E.

AFFLISATIOFI TS $TR'KE SUT

?. Ths Respnndent's appliceti*n to sirike oul is deferred far lat*r

deten'ninatian whpn ih* merits of the Applicatian are heard.

c$sT$

s. Co*is are reserved fpr iater determination.

%

BY ORDER

DATI:

-*Qat''***., t
[l
l ,



tht Tl{f; HtGFt ##L}aT *r ss*T!{ AFff*&
{WCSTHRI.i *i3rPE Hl*l"l *SiiRn C*,Fe T*Wttl}

in the tfiEtt€r bet'",e**n:

MA'TIUS JA!(#*U$ KLSYU H&I{S
in hi* c*pacity a$ Tr$st€e f*r th*
tim* b*ing *f tll* Xleynhans Farnily Tre*t

and

$€ATHfi R XI.#YFiI-IA,$I$
in her cap*city as Trustee for the
tim* bei*g *f ttr* Kl*ynh**s Far*ily Trust

- 4 -
t i , ; {

CASE I${.iMBS*: 1??5513$11 
-r t {}

FIR$T&PTL}*A?'IT

SECOND APPLICANT

coral{E*c*$* tFTYl L?D THIR.S ApPLmAr{T

stiRLrY ffitli-lsfir'iT i{$$TEft. FsuRTl{ APpl-lc*,|*T

Aliil

CI\ig RSTR&i{ T} A8 U Ni*I FALITY fiE$FCNIE'-IT

ANt'tfXt.tRE *SS {'

Jhe doeum*nts t* be discavered Bs per Clause 3 of the Dr*ft Ord*r are ds follows

1. The docum€':ts listed and ideniifi*d in paragraphs 121,1 io 121.27 of Respond*ntg

R*plying Affrdavii. daied 7 May 2012.

BY *RD€R:

DATE:

I
t
I

Nl ,
U

--trq*T>



tH ?$* r-{3#FJ **{JAT 0F $*UTN-i AFR**A
{W*$TERr\, *Apn $$$"i ***"JRT, *APr TSWS}

CASF ii]UK*ER: t37$5i30t1

ln ihe r:':attee" b*l-*egn;

II4AR!U$ J$.K&SU $ KLEYFJI{Aru$
i* hix capa*ity s* Trustee f*r the
ti*r* b*ing $f th* Kl*y*ha*s Farnily Trust

arifi

HFATH€R KLEYNHAf{S
in her eapa*ft31 a* Trust*e fpr the
ti*e being of the i{iey*h*ns Farnily Tn:st

FIRSTAPPLI*AITT

tec0hlD &PpLlcAf'lY

*sRt*€RcAnr {pTYi LTD Tl*lRa ApFl-lGAllY

SIIIXLf;Y fu?ILL|CFNT KO$TER F*UR?H APPLICAf{T

:i Tnel*l*il NTEUW*UDTAGSNSAG FIFTH *pPLtCAl'tT

AHE

fivgasrRANs il{usllctp*,Llw RE$F*NDS|{?

ANNEXUR€ *Eg 2'O

€^

The:partias *$ are int*ndcd; per Clai.rsa 4 of the Sraft Order afe as follor'vs:

1. THE HERMAT{US SOLF CLIJE; ANd

2. Tl-iE 0] etERS and/or RrSISENTS rf the individual erven in the Femklssl Estate; and

3. THf PRSFERTY O1&4{rRS as are referr*d to in Par&graph 5.10 cf Respondents

Ansr+ering Affidavi| as p*r ihs Schedul* th*reto, mark*d "ARK 5".

$Y SRSER:

DATE:

-  3 - * t
.  J i  :  l-f t J

I
tl
t1
T T

ftr "v
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ffi,IN  THE HIGH COURT OF SOUTH AFR: ICA
(WESTERN CAPE HIGH COURT, CAPE 

-rOWN)

In the matter between:

MARiUS KLEYHANS

in his capaci ty as Trustee for ihe t ime
being of  The Kleynhans Family Trust

HEATHER KLEYI{HANS
i n  h a r  r - a n r n i f r r  r c  T r r  r c f o o  f n r  i h o  f  i r n o

being of  The Kleynhans Famil l r  Trust

CORNERCADE (PTY) LTD

SHIRLEY MILLICENT KOSTER

TIELMAN NIEUWOUDT AGENtsAG

N  N I N

OVERSTRAND MUNICIPALITY

Case no: i2755/11

F i rs t  App l ican t

Second App i ican t

Th i rd  App l ican t

Fourth Appl icant

Fi f th Appl icant

Respondent

NOTICE OF APPLICATION
(MOTiOP.i TCI STRIKE OUT}

BE PLEASED TO TAKE NOTICE that Respondent intends at  the hear ing of  th is matter to

apply to th is Honourable Court  for  the str ik ing out of  the port ions of  the reply ing af f idavi t  of

MARIUS JAKOBUS KLEYNHANS, dated 7 May 2012 to which reference is made below,

on the grounds that such porlions of the affidavit are i i 'relevani to the resolution of the

* ^ + + ^ .  ^ ^ . J  , . , h ^ " ^r rd r r y r  d r ru ,  vv r r c rc  opp l i cab le ,  a l so  on  the  fu r the r  g rounds  spec i f i ed  be low :

1. Paragraph 6 (on the grounds that i t  is not only bad in law but is inconsistent with

the paragraphs fol lowing upon i t ,  in parl icular with the conclusions stated in

paragraph 14 and 23,  as wel l  as 31)



479

2. Paragraph 11 ( irrelevance)

3.  Paragraph 12 ( i r re ievance)

4. Paragraph 15 ( inappropr iate and prejudic ia l iy  vague and unspeci f ic  references to

Respondent 's "Rule 35(14)" response; departure f rom case made out in founding

papers)

5.  Paragraphs 16 to 23 (departure f rom case made out in founding papers)

6.  Paragraph 25 (Given the concession stated in paragr iaph 24, the precise manner

in which the interest  of  the l - lermanus Golf  Club to be jo ined in the proceedings,

arose, is clearly irrelevant)

7. Paragraph 25.2, 25.3, 25.4.1 and 25.4.2 (general irrelevance, as well as

inannrnnr iate and prejudic ia l ly  vague and unspeci f ic  references to Respondent 's" ' - r t r '

" Rule 35(1 4)" response)

8.  Paragraph 26, 27 ans 28 (general  i r re levance as wel l  as depar lure f rom case

made out in founding papers)

9.  Paragraph 29 (general  i r re ievance, as wel l  as inappropr iate and pr ie judic ia l ly  vague
* , - - . ,  

and gncncni f in  rofarannpe fo Resnonclenf 'g  "RUle 35(1 4)"  feSpOnSe)

10. Paragraph 30 (gener:al  i r - r -e levance)

11. Paragraphs 33, 34,35 and 36 ( i r re levance -  precise nature and scope of  part icular

subjective rights which the parlies in question may or nnay not have is not relevant

to the issue whether they are ent i t led to insist  on being jo ined in the proceedings)

12. Paragraph 37 ( i r re levance, as wel l  as inappropr iate and prejudic ia l ly  vague and

unspeci f ic  reference to Respondent 's "Rt l le 35(14)" response)

13.  Paragraph 3B ( i r re levance)



14. Paragraph 39 ( the second sentence thereof)  ( inappropr iate and Or. , rO" 'S 

O O

vague and unspeci f ic  reference io Respondent 's "Ruie : j5(14)"  response)

15.  Paragraph 41  ( i r re levance as  we l l  as  depar tu re  f rom case made out  in  found ing

papers)

16. Paragraph 42 (vagueness of  reference)

17.  Paragraph 51 .2  and 51 .3  ( i r re levance,  depar tu re  f rom case made out  in  found ing

papers)

18. Paragraph 52 ( i r re levance)

19. Paragraph 56 (depafture f rom case nrade out in founding papers)

20. Paragraph 58, 59 and 60 ( i r re levance)

21. Paragraph 61 ( i r re levance, as wel l  as inappropr iate and prejudic ia l ly  vague and

unspeci f ic  reference io Respondent 's "Rr. tb 35(14)" response)

22. Paragraph 62 (speculat ion and i r re levance)

/-" 23. Paragraph 63 (irrelevance)

24. Paragraphs 64, 65 and 66 (misconsiruing of  onus of  proof and accorci ingiy

irrelevant)

25. Paragraph 72 (prejudicialiy vague and unspecific reference to Respondent's "Ru1e

35(14)" response)

26. Paragraph 75 ( i r re levance)

27. Paragraph 76 ( i r re levance I  inadmissible evidence of  p i?r t ies '  negot iat ions and pre-

contractual state of mind)



4 8 1

ZB. Paragraph 77 ( inadmissible evidence in relat ion to matters excluded by expl i@

contractual  provis ions)

Zg. Paragraph 79 (vague and unspeci f ic  reference to Respondent 's "Rule 35(14) '

response

30. Paragraph 80 ( i r re lerrance and inadmissibi l i ty ;  c lash with exclusionary provis iot-1s

contained in the contracts referered to)

31 .  Paragraph B2 ( i r re levance)

32. Paragraph 84 (irrelevance; rnisconstruing of onus of proof;

33. Paragraph 85 ( i r re levance; speculat ion;  inadmissible hearsay)

34. Paragraph BO (vague and unspeci f ic  reference io Respondent 's "Rule 35(14J"

response)

35. Paragraph 87 ( i r re levance; depar lure f rom case rnade out in founding papers)

36. Faragraph 89 ( i r re levance)

*r-

37. Paragraph 91 ( i r re levance)

38. Paragraph 93 ( i r re levance)

39. Panagraph 94 ( i r re levance)

40. Paragraph 95 ( i r re levance)

41. Paragraph 96 ( i r re ievance)

42. Paragraph 97 ( i r re levance)



4 B:l

42 .

/ i A
a a -

Paragraph 98 (the first sentence thereof) (irrelevance)

ParaEraph 114 (vague and unspeci f ic  reference to Respondent 's

response; depar lure f rom case made out in founding papers)

t r f t

" Rule 35(1 4)"

a J .

Paragraph 98 ( the second sentence thereof)  (departure f rom oase rnade out

{ ^ , , ^ . { i ^ ^  ^ ^ ^ ^ r ^ \
r u u r t \ r i l  t g  P d P E t J /

Paragraph 1A2.2  ( the  las t  sen tence thereo f )  ( i r re levance)

46 Paragraph rc23 and 103 ( i r re levant on Appl icants '  own version -  see the f i r is t

sen tence o f  paragraph 102.3)

47 .

I-*

48. Paragraphs 119 to 124 (cal l  for  general  d iscovery,  in appl icat ion proceedingp,

without properly motivated application; irrelevance to case as made out in foundirlg

papers)

nr r ' la r  c l i ren t ino  q t  rnhTAKE NOTICE FURTHER THAT Respondent nr i l l  pray for  an

Appl icants) as may oppose this appl icat ion to pay the costs thereof.

-r- 
' DATED AT CNt-:T:*u^i THIS 

"&_ DAY OF MAY 2012.

t-LI lhl thl l '
v a  l l t t  t t t v

HERMANUS

clo

/ l  r "  l -  l ^ ^ r
-  I  t u u l

'14 Long Street

CAPE TOWN

Attorneys f

D ^ r  '

Y CAPE TCWN
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TO:

THE REGiSTRAR
Western Cape High Cour t

CAPE TOWN

AND TO:

MICHAEL RANGE & ASSOC

Attorney for Appl ica nts

H ERMAN US

clo

STRAUSS DALY INC

15tn  F loor
Tho Tar ranaq

34 Bree Street

CAPE TOWN

Ref.:  L Malherbe

t-

ii!{:Fll.fit* *#py $"{trffif; {i'

G rq-#o" \

x
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BOX 135

IN THE HIGH COURT OF SOUTH AFRICA

WESTERN CAPE HIGH COURT, CAPE TSWF!

In the apppiication of :

MARIU$ KLEYFIHANS
ln his capacity as Trustee for the time being of
The Kleynhans Family Trust

HEATHER KLEYNHANS
ln her capacig as Trusiee for the time being of
The Kleynhans Family Trust

C0RNERCADE {PTY} LTD

SHIRLEY MILLICENT KOSTER

TIELMAN NIEUWOUDT AGENBAG

and

OVERSTRAND MUNICIPALITY

ON Tl-lE ROLL: 7{6112

CASE NUMBER :12755ftA11

1*I APPLICANT

2 l l o  4pps  l f -AN IT
L  n l  I  L l v n l t  I

3rd APPticAf.tT

+th APPLICANT

sNN APPLIOANT

RESPONDENT

FII.ING NOTICE

nnrrr  l l tEf , lT Ei l  En .svvr . r r r t t - t t  I  FtLrLr  .

AffidavitofARKuchar.

Dated at Gape Town this 4TH day of JUNE ?012

VANDERSPUY
PC Neethling
021 419 362?
paulan@vdslaw.co.za

CHIN INC
12 Hope Sireei
HERT,IiAI.IUS

'* ic etv rn
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@

c/o Van der Cape Town
Attorneys for dent

ar/CHl1/0028)

Cape Town
P O Box 1701
Cape Town
DX ; 53 Cape Town
[el. a19-s622)
(FX:418-1329)

To:

and to:

VANDERSPUY
PC Neethling
021 4153622
paulan@vdslaw.co.za

? l  l F  R F ^ l
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IN THE HIGH COUIRT SF SOUTFI AFRIGA
{WESTERN CAPE HtG[-t couRT, cApE TOWN]

r

ln the matter between:

MARIUS KLEYNHANS

in his capacity as Trustee for the time
being of The Kleynhans Family Trust

HEATHER KLEYNHANS

in her capacity as Trustee fqr the time
being of The Kleynhans Family Trust

CORNERCADE {FTYi LTD

SHIRLEY T'IIILLTCENT KOSTER

T!EIMAN N!EUWOUDT AGENBAG

OVERSTRAND MUNICIPALITY

Case no: 12755/11

First Applicant

Q a a a n r l  A n n f i a a n *
v e - v v r r v  ^ l J l J t a { J c r t r t

Third Applica*t

Fourth Applicant

Fi*h Applicant

Respondent

A  F F I T \  A t  ' I ' F
a F t - ! t  I t r v t  I

l, the undersigned,

ALFRED RIAAN KUCHAR

do hereby make oath and say that:

1. I am an adult mate and Senior Manager: Town Planning and Property
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Administration, Overstrand Municipality.
affidavit delivered in this matter.

I am also the deponent to the answering

The facts sei out herein are true and correct and, save where the contrary is
indicated - in which event I verily believe such contents to be true and oorrect - are
within my personal knowledge.

where I make legal assertions I do so on the basls of advice received from
Respondent's lega! representatives and in the betief that such advice is csrrect,

The purpose +f this affidavlt is to answer the aiiegaiions contained in the further
affidavit filed by Applicants cn 28 May 2012, which accompanies what is efieciively
a substantive application (for postponement) on their part. Applicants har;e in such
affidavit also incorporated by reference certain parts of their own replylng affidavit,
deposed to on 7 May 2012 and fited belatedly on 25 May 2012. To the extent
possible, given the time constralnts involved, I shall deal herein also on a
provisional basis with such parts of the replying affidavit.

Respondent will, howevel subsequenily aiso appry, at the apprapriate juncture, and
once the case Respondent has to meet has been properly delineated in the papers,
to file a further {fourth} set of affidavits in response to Applicants' replying affidavit.

Notice has already been given to Ap,plicants of Respondent's intent to apply at the
hearing foi'the striking oui of a host of passages ecntaine+ i+ the fcui..:cling papei-s,
mainly on the basis that they are inadmissible in evidence or otherwise ir-relevasrt to
the resoltrtion of the matter. A similar application has followed in respect of
cffenCing pa$sages in ihe replying affidavit. Some of the aspects covered in the
present affidavit may fall away in part (but not entirely) depending on which of the
offending pas$ages this Honourable Court may eventually strike out. They are
nevertheless dealt with herein out of an abundance of caution.

o .

7. I wish to re-iterate that First Applicant's replying affidavit was filed belatedly (on

25 May 2012]l, which prejudiced Respondent in the conduct of this rnatter and

k*
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amongst other things meant that Respondent was compelled to file heads of
-'gument 

{on 24 May 2012} without the benefit of replying papers. I shalt deal with'i-his 
more fully below, in discussing the additional affidavit subsequenly filed by

A n ^ l i a a ^ i ^nH}/i lucu tl i ' .

I am advised that based on this (coupled with Applicants'failure to date to file heads
of argument, eiiher in the main application or in respect of Respondent,s impending
application for striking-out alluded to above), Applicants' application may be
dismissed outright, or struck from the roll, and this Honourable Court will be
requested at the hearing to make such an order.

Where I fail to respond to any pa$ieutar aliegations in A.pplicants'further affidavit {or
their replying affidavit), such allegations are nonetheless generally denied to the
extent that they clash with what I said in the answering affidavit or with the contents

of the present affidavit generally. I therefore do not deal in full or at all .- to mention

but two examples - with the non-joinder aspect or the prescription issue.

9.

ALLEGATIONS OF FRAUD OR DECEIT CIN THE PART OF RESPONDENT

10. I shall deal later on a paragraph-by-paragraph basis with the fudher affidavit filed by

Applicants on 28 May 2012. However, I wish to point out at the oqtset that, in

paragraph 13 thereof, First Applicant refers back to what he said in Applicants'

replying affidavit where he made allegations to the effect that Respondent

deliberately misled Appiicants, as well ac prospective puiohasers of erven in the

Estaie generally, ln connec'rion with what ihey would be buying into. (Similar

allegations of fraud are repeated in for example paragraphs 19 and 34 of the

affidavit under reply.)

11. tn this regard I refer the Honourable Court generally to paragraphs l40, 75 to77

(wherein the replying affidavit alleges that "each and every one of the purchasers"

was "delrberately misled'by the Respondent (and/or the Developer) in relation to an

"incredibly important attribute of the Fsfafa"), 80, 92 (where First App{icant aiieges

outright that .ARK 7" was never disclosed io him, whether in his capaoity as selling

+r
ffiffi
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agent or buyer), 117 and 118 (where FirstApplicant falsely alleges that'rARK Z,,was
"-teliberately withherd and not dlsc/osed to potential buyers,'.

In the affidavit uncier reply, rnoreover, he goes further than merely repeating the
frankly mendacious allegations in question, by emptoying the straight-forwardly
defamatory lerm"fraud'. Respondent must be given a chance to clear its name. As
I shall show below, it is Applicants who are trying to suppress the truth and mislead
the Court.

This is so particularly in the context of the joinder procedure envisaged by
Applicants, assuming that this Honourable eourt sh,ould deciCe to al!c!.., it, wouid
obviously be facilitated by not only the striking out of the relevant passages in the

Applicants' papers but also by the setting straight of the record as far as the
credibility of Applicants' and Respondent's respective versions regardi6g what was
and was not disclosed to potential buyers of properties in the Fernklsof Estate is
concerned. lt stands to reason that it would not be in the interests of the parties,

this Honourable Court or the administration of justice generally if baseless

accusations of dishonest (fraudulent) conduct levelled at a public body like

Respondent vsere allowed to be dlssemlnated, unanswered, among a large body af

persons, each of which (assuming they are to be joined) might have the procedural

righi to deal with such allegatiorns in detail. I wish to make [t clear that

Responcient's view is noi that such a joinder procedure ought to be followed. it is

that Applicants' application is fatally flawed because of the non-joindar and should

be dismissed.

The allegations in paragraph 13 of the affidavit under reply are denied. In particular

the allegation that Respondent perpetrated a fraud (or anything remotely

approaching it) on anyone is utterly rejected.

THE FROCESS IN TERMS OF WHICH THE ERVEN WERE SOLD

In order to set the scene for the application referred to, it is necessary to say

something more aboui ihe process in terms of which eruen in the Estate were sold. 
' '

1 3 .

14.

i 5 .
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To the extent that the factual aspects of the process and ihe venue in question as
described below are not within rny own personar knowredge, they have been
i6iianty related to me by a number of persons, including Mr corin Green, and r
aceordlngly believe them to be true. I arn infcrmed that Mr Green, who was
intimately involved with the process, will in due course depose to a confirmator!,
affidavit in this regard.

In the brief description that follows, reference will be made to a video recording of
the process. Should it be required, arrangements will be made for the video
material to be made available for viewing by this Honourable Court. The main
importance of this material is that it demonstrates objeetively that Fir"st A.pplicant is
simply not telling the truth where he alleges that Respondent (or the de,.reloper who
acted on its behalf) deliberately wlthheld or failed to disclose the iniformation in
quesiion io Applicanis or to other potential buyers of eruen in the Estate,

Registration (which was mandatory for participation in the rest of the sale process)
took place over a period of two days. The culmination of the process fuvas a lottery
iype draw (one for golf club members and one for the rest of the pubtic) over a
further hruo day period, in terms of which around ,324 extrernelyr *=n.r purchasers

were drawn from the prospective purchasers who registered (approximately 1,500
in number). The sale of municipal land is strictly regulated by the Local

Governmeni: fufiunicipai Finance Management Rct {56 of 2CI03i anci because the

traditionai tencier process was not feasible under tl-re circumstances, this process

was devised as an aprropr-iate alternative solution. There v;as much excitement all

round, with the sentimenis attendiint upon a buyers' market prevailing, and the
process became a sociai event. A host of esiate agents (inciucjing First and Second

Applicant), which were rewarded to the tune of R250,000 per agency for their

efforts, were present to guide aspiring buyers through the process and to explain

the details to them,

Aspiring buyers whose names were diawn, were allowed to select a stand {erf} on a

first drawn, first served basis. Each particular selection was identified by means of

a coloured pin placed on the relevant demarcated erf on ihe scale fnodel of ihe

1 7 .

1 8 .
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Estate, which was housed in what could be called the "selectien area" of the venue
ic huge marquee tent). A plot selected in this way effectively constituted a first
b'pportunity for the relevant buyer to purchase that plot, subject to compliance with
the rest of the process, which, inter aiia, entaiieci compietion and signature of the
relevant sale agreement, immediate payment ol a 2}o/a deposit on the purchase
price, and approval of the transfer by the Respondent's council.

19' Apart from the aforementioned scale modet, the selection area also featured a
variety of plans, photographic location displays, architectural guidelines and other
information material placed in prominent positions along the screens set up in close
proxinnity around the scale rnodel to form the selcetion area. prominent among
these, and conspicuously situated either side of a very large aerial irnage of the
development and surounding areas, were large blown-up and clearly visible
versions of:

19.1. A framed version of the "Boundary Sfrucfures Key Plan" (65cmH x g0cmW -

framed), attached as annexure 'ARK 7" to my answering affidavit and
discussed at length in that affidavit {see for example paragraphs 15 and 30).

ln the interests of complete accurac!, ! should meke !t cleaf that 'ARK Z" is a

non-replica copy of the framed version of the plan as it was displayed on the

screen (the "wall" of the selection area) which differs slightly fronir the framed

displayeci version. The ciiffierences are insignif-icant, very minor and

compietely irreievant to ihe points in issue in the present case. ln what

follows I shall simply refer to "versions" of "ARK 7" without repeating the

distinction which I have iust mentianed.

19.2. The main significance of .ARK 7" is two-fold:

19.2.1. Firstly, the relevant wording {"By mutual agreement by pwners open

frantage is firsf option as /ong as integrity of security is maintained

fo safisfaction of house owners / golf courso owners'), is destructive

of Applicants case, in that it confirms that in principle and in terms of

the deeds of sale there would not be fencing of the kind and in the

^-
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places now dernanded by Applicants.

19.2.2. secondly, as will be explained below, the framed version of ARK Z
was not only prominenfly displayed and available to be consulted by
all persons who entered the selection area during the entire
duration of the process (which rnust include all or virtually all of
those who registered), but the video material proves that both First
and second Applicant were regurarry in close proximity to ARK z {as
well as the framed version of ARK 12 referred to below), and could
nOt. gsneCial lv in vi,ew nf Firei Annlinanf 'c r{onlarar{ in*oroct in rtro'  -  r -  -  - . - - - - t  - -  v v  t t  t t g t  9 9 t  l t  I  t t  t g

cont  l r i i u  acnon{c  nF tha  aa{a{n  t -^ . , ^  a - : l - -J  . ^  : !  TL  -  i -vvvur  r r t  ee iJvv ts  v i  r r  i s  s - t ' l c tLc i r  I  l€ lVV ld l lUQ t l l  $SE l t ,  i  t lg l l

protestations to the contrary are clearly false. More importantly, anci
irrefutably, the fact that ARK z was so prominentry disptayed
completely destroys Applicants' mendacious contentions tc the
effect that it was deliberately withheld fiom prospective purchasers.

19.3. The second document displ{ayed in the selection ai'ea, near ihe framed
version of ARK 7 and to the riEht of a viewer facing the screen against which
; l  . . , ^ ^  l : ^ - l ^ . . ^ l  I - ^ - - - J  - - - - - : - - ^  - t  a  ^ r ,  i ^r f .  wcrs ursiJtayeu, was a rrar i leu vetston oT Af(f \  t1,  l t lcmn x 1/ucmvv -

framed) to which reference is also made in the answering papers (see for
example paragraph 22.4, where it is made clear that ARK 12 also did not
provide for the fencing now in issue). This plan bore the sarfie legend as

ARK 7, quoted above, and was a larger version of a plan (annexed as
Annexure B to Appiicants' founding affldavit) included in the information pack

given to participants upon registration.

ln order to place the true facts vividly before this Honourable Couri I atiach as
"RK1.1" to "RK1.9" a number of print-outs of still images from the vldeo material
already mentioned. lf they are collectively considered a clear image is gained of the

lay-out of the selection area, of how prominently the framed versions of "ARK 7"

and 'ARK 12" were displayed, and how close these plans were to the table housing

the scale model visited by every purchaser, and accessible to all registered

potential purchasers for the entire duration of the process, The images prove that

A  a ' )-t ,t L-

w
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a l )  .

k*



4 Y  5

€

;:

First Applicant's claim that "ARK 7" was detiberately withhetd from or not disclosed

.- potential purchasers is a lie.

2A'1. RKf i shows the selection ai'ea, with the scale modei of the development in
the foreground and the framed versions of "ARK 7" and ,.ARK 12,'appearing
in the background.

24.2' RK1.2 again shows the layout of the selection area, with the framed version
of "ARK 7" in the background.

20.3. RKt.s provides a eiose-up view oi the frameci version of "ARK 7", as
displayed in the selection area, giving a cleai inrpression of its size and its
general conspieuousness.

20".:.. RKf .a{a} and {b} - these smalier images show additional views indicating
how the framed version of "ARK 7" was displayed in the selection area and
useC for informatien and discussion purposes.

20.5. RK{.s shows the framed version of "ARK 12" as it was displayed in the

selection area. On ihe exireme right of the irnage, at the edge of vision, the

frcnt pad of the .face of a person can be seen. The oerson is clearlv looking

at "ARK 12'.

2C.6, RK1.6 shows an alternative view of the framed version *f "ARK 12". Again

there ai"€ persons in close proximity io the plan.

2A.7. RK{.7 shows First Applicant (on the right), in the company of a person who is

presurnably a client, in the selection area.

20.8. RK1.8 shows iamongst other things) First Applicant {on the far left, in the

background) and Second Applicant in the foreground {on the right), with the

framed version of "ARK 7" al'so in the background.

k*
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20'g' RK1.g shows a prospective purchaser in the selection area. He is holding
and looking at a copy sf the plan included in the information pack provided to
prospective purchasers (a copy of which was aftached as Annexure B to the
fnr  rnr{ i^^ +f f i^ l^ . , i r \r vu r  r v I  t v  c I l t  t L ! c r v t I r .

I should add that the original framed versions of ,,ARK 7,, and "ARK 12,, - that is, the
versions displayed in the selection area, were removed from the venue when the
marquee tent was dismantled after the draw, to the on-site sales ofjice of pam
Golding Properties and prominently displayed there during the development period
until Tracy Quincy Properties became the accredited sales agent for the Master
Property Owners Association of Fenrkloof Estate. The originals were then entrusted
to this agency and are stilE in existence and on display on its current premises next
to the Hermanus Golf Club. Copies of photos reflecting this, taken on 31 May 2012
and close-ups taken on 2 June za1z, are attached as "RKz, (as displayed on
current premises), 'RK3" (framed version of ARKT), "RK3(a)" (close-up of open
frontage as per legend) and "RK3{b}" {close-up of legend} and 'RKd.1" (framed

version of ARK12) .RK4.2' (right half of ARK12 bearing information and legend)
"RK4'?(a) to (ii' ielose-up sections of information anci legend from top to bottom).

These ghoios show the placement of the plans, the relative size thereof as well as

the clear legibility of ihe legend in issue.

DEPARTURE FRonifi GASE 
-FfiADE 

OUT izu FOUNDING PAPERS GENERALLY

In the founding affidavit Applicants seek io make out a case for the relief sought on

the sole basis that the relevant deeds af sale supposediy contain a term obliging

Respondent to erect an electrified fence around the hitherto unfenced portions of

the Estate.

That this is so is clear from the summary of the relief claimed by Applicants

contained in paragraphs 12 to 17 of the founding affidavit. lt is also clear, to

mention but one further example, from paragraph 41 of the founding affidavit.

To the extent that the founding affidavit eieals with other matters, these are not only

a

22.

23.

z+.
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generally speaking irrelevant but pre-suppose the existence of an obligation on the
^art of the Respondent to do what Applicants claim it should do, No other source
Tor the alleged obligation is suggested.

A perusal of the replying afiidavit, on the other hand, shows that Applicants, case
has undergone a virtually complete transformation. (l wish to re-iterate that
Respondent, although it reserves the right to respond properly to the replying
affidavit at a later stage, has been ohliged by Applicants' affidavit of 2g May 2A1Z b
deal, provisionally and as best it can, with the contents of the reptying affidavit.)

ln ihe first place, the re.ferences in the replying afficavii to the undei.l.ying deeds of
sale {on which Applicants exclusively relied in their foundlng papers) are few and far
between. The scattered references to the supposed obtigation on the Respondent

{allegedly arising from the deeds of sale) are few in number and, as regards
content, are not substantive but are indeed speculativer argumentative and
irrelevant to such a degree that ihey are for the most part liable to be struck out.
They show that Applicants are contlnuing to espouse their original cause of action
only half-heartedly, if at all (compare also the dithering apparent from paragraph 34

of the affida*,,it under reply). This is true generally of the portion of the repl.ying

afiidavit commencing at paragraph 58 and running through to (approximately)
paragraph 77. Some examples may'illustrate what I mean:

26J. Paragraph 58, where the irrelevani fact is mentioned that the Respondent
has eonstri:eted a fence around "almost tlze entire esfafe except for the
unfenced potlion"',

24.2. Paragraph 59, where irrelevant references are made to lvhat Respondent

has spent so far;

26.3. Paragraph 61 (references to the benefiting of historically disadvantaged

persons);

26.4. Paragraph 63 (irrelevant references to the amount of money at Respondent's

26,
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disposal).

Secondly, it appears that the contractual basis for Appiicants, ciaims, as originally
advanced, has naw been supersecieci by a reliance on what effectivety amounts to a
statutory or regulatory basis supposedly justifying the relief sought. I am advised
that a departure of this kind is not to be tolerated and that an appticant should be
kept to the issues as pleadecl by hirn - particutarly where, as here, the new grounds
sought to be advanced could, in the absence of amendment, never justify the relief
sought (being efiectively an order of specific performance arising from contracts),

Thirdl.v. there is another theme sought ta be grafted ont+.Applica*ts' case through
the medium of the replying affidavit. Applicants' conientlons in this regard are
based largely on annexure ARK z to the answering papers {the 

,Boundary

Slrucfures Key Plan"), I shall not repeat what I said in connection with this in the
answering affidavit, and above, except to confirm that I stand thereby. Applicants,
however, have homed in on the following wording appearing on ARK Z (as well as
on ARK 12 and on the plan annexed as Annexure B to the founding affidavit - and,
as indicated above, also on the framed vercions of ARKT and ARK12) and are
seeking to eonstruetfrom it an alterna.tive basis forthe relief sought by them.. "By
mutual agreement by owners open frontage ,'s first option as long as integrity of
security is maintained fo safisfactian of house owners / golf caurse owners."

Applicants place reliance on this in for example paragraphs 2s, 41,42,92 to g7 of
the replying affidavit (where the conclusisn is sought to be reached that "fhe

unfenced portion must naru be fenced') and 114. ln conjunction wiih paragraphs in
which the alleged inadequacies of tlre Estate from a security perspective are set out
(see for example paragraphs 96 and 98 of the replying affidavit), Applicants now

appear to contend that the legend appearing on the documents referred to above
justifies the order sought in their notice of motion.

30." This not only constitutes an impermissible departure from its case as originally

pleaded (see above), but it is also internally inconsistent because even if Applicants'

new contentions in this regard were to be taken at face value, this would at best

28.

29.

%
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oblige Respondent to take part in bana fide future negotiations on this scor6 which
"'ould not necessarily have any outcome, much ress a distinct or enforceable
;utcome in favour of Applicants. {l should rnention yet another obstacle to
accepting Applicants' contentions in this regarci at face value, which is that, in the
circurnstances, Respondent could at any rate have no conceivable role to play in
any such negotiations- As made clear by the legend on which Applicants seek to
place reliance, the rnatter would be one purely between the golf course owners and
the home owners' The development period is over and the golf course has been
transferred to the Club.) Put differently, the very contentions thatAppticants seek to
advance here show that Applicants do not have a right that would justity the relief
sought by them but, at the very best for them, an inchoate hope which rnay or may
not eventually transform into a legally enforceable right. The new case effectively
advanced by Applicants is that the cause of action on which they seek to rely is stil!
incomplete.

APPLICANTS' SUPPOSED STATUTORYIQUAST.STATUTORY RIGHT TO THE
ERECTION OF THE FENCE

Based on what I have said in the answering afflda'rit {and'+rhat ] shall say belou;) it
is clear that Applicants' reliance on the above-mentioned documents is misplaced.
Applicants' modus operandi (which also explains their generalised request for
discovery in paragraph i21 of the rcplying afficiavit) is apparently to trawt through
any official documentation containing zoning or environmental approvals and the
like that have the remotest connection with the Estate (or the area in which it is
situated). Their approach then proceeds, without regai"d to the nature or siatus of
the ciocumeni in quesiion, io pounce on any reference it may coniain to a "fence",

and finally to use the latter as the basis for an argument that the docurnent in

question somehow not only obliges Respondent to erect the fencing now demanded

by Applicants but also to make suclr alleged obligation enforceable at the instance
of Applicants.

Neediess to say Respondent rejects the above appraach as well as the

consequences alleged to flow from it. As already mentioned Respondent will, if

?.1
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necessary, deal with the details of Applicants allegations in this regard at a later

jt"g*

THE FURTHER AFF!$AVIT Ft:_En tsy AppLtCAt\tTS

33. I now turn to dearwith the further affidavit fired byAppricants on 28 May 2012.

Ad paragraph 2

34' For reasons set out elsewhere ir-r ihis affieiavit ancj to the exieni necessary | deny
that ihe facis in Appiicants' further affidavit are irue and correct.

Ad paragraphs 4 tc 6

35. The contents are noted.

Appiication for condonation

Ad paragraph 7

-36. The contents are noted.

Ad naragraphs 8, g and 10

it is acknowieelgeci ihai ihe fiiing of rthe repiying affidavii was rieiiberateiy helcj back
pending the outcome of settlement negotiations.

However, the settlement negotiations failed and came to an end when, on 1S May
2812, Respondent's attorney wrote to Applicants' attorney to inform him {a) of the
fact that the settlement offer was not accepted and {b) that the replying affidavit
wouid, in light of the approaching couri date, be awaiied on or before close of
business on Thursday 17 fularch 2012. A copy of the e-mail in question is attached

as "RK5",

5 t .

38.
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I therefore deny that the settlement negotiations came to an end only on 24 May-012, as aileged in paragraph g of Appricants,further affidavit.

i should add that no additional time was needed by Applicants to finatise the
replying affidavit when they were inforned on 15 May 201zthat there would be no
settlement. The reason is that, as acknowledged in paragraph 10 of Applicants,
further affidavit, the document hacl been finalised for some time and there was
accordingry nothing in the way of its being fired immediaterv.

40"

4 1 . The abo're is ccnfirnned by an e_mai! daied ig
Respondent's atiorney (attaeheej as ,,RK6,,) which
explanatory passage (emphasis supplied):

fuiay 20i2 emanaiing from
containeci the following self-

42.

"We confirm that when the extension date of 7 June Z}iz was arranged, it was on
the strength of your advices to witer that you wgyd be ftling the applicants,reptying
affidavit exactly as provided fo us on a withaut prejudice basrs. yau alsa adyrsed
that, sltould fhe respondent decide not ia accept the appticanis, sef#em ent affeq
vou will be filing your replving..papers immediately upon being noilfied thereof.,,

Aoplicants failed to eomply with their earlier undedaking referred to in the
underlined words. Respondent,s legal representatives u.rer.e therefore entifled in
their heads of argument to refer to the fact that the reply was still outstanding -
particularly since this obviously had the potentla! to prejudice Respondent, on
whcse behalf heads of ergument had ia be drawn without the benefii of reptying
papers.

Since Applicants could not have thought that settlement negotiations were still
continuing after 15 May 2012, it is not clear why they delayed the fiting of the
replying affidavit until 25 May 2012, or on what basis they thought the matter woutd
advance in the meantime.

ln this regard it is perhaps necessary to refer to an exchange of letters between the
parties' legal representatives which occurred on 24 May 2A12. Respondents legal

43.

44.

ffiffif;
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representatives first rearnt of the advice of Adv Nerson sc, as mentioned innaragraph I of ihe affidavlt under repry, on sunday 20 May {senior
xespondent) and Monday 21 May 201? {Respondent,s attorney}. The
have the rnatter r"nediated was imnrediaieiy ion 21 rv,iay zOizi rejected
letter, a copy of which is attached as ,oRK?,,.

counsel for

invitation to

by way of a

45. This elicited, on 24 May 2012, a fax fnonn Applicants' attorneys in which the request
that the matter be mediated was repeated. A copy is attached as .,RKg,,. 

The
contents of this fax are self-explanatory. Most importanily, in the present context,
the subject-matter it dealt with was whether or not the matter ought or would be
subjected to mediation' significantly. nothing to the effect that the matter r,^",es eiill
subject tc settlernent negotiatlons was {or eould in the light of uRKs" bei said
therein.

This was confirmed by the reply to the above letter dispatched on the same day by
Respondent's attorney. (A copy is attached as "RKg;'.i This letter is also self-
explanatory. The invitation to have the matter mediated was again declined and it
was poinied out in paragraphs 14 and '!5 thereof that whatApplicants seemed to be
asking for was not medlation, cr a continuation of the (terrninated) setgemeni
negotiations in the strict sense - which if successful would put an end to the
litigation - but negotiations (using the word in the ordinary sense) in conneciion with
matrers which Appiicanis ihemseives stiii regarcieci as open-ended, which did not
form part of the case made out !n their papers, and had not been reduced to a
settlemeni proposal of any kind.

46,

Ati paragraph ti

47. I have already explained that it was made clear toApplicants on 15 May 2012
already that Respondent was not arnenable to settling on the terms proposed and
was awaiting the formally filed version of the replying affidavit by 1T May 2012 -
which was quite reasonablsbecause allthatApplicants'tegal representatives had to
do was perform the mechanical act of filing it.



49.

Ad paragraph'[2

48. Yn*r* allegations are noted, but they takeApplicants,case no further.

I point out that Applicants themselves accept that the replying affidavit contains
serious allegations. As already explained, these allegations are not only serious but
also false.

Ad paragraph'!3

E/1
U U . For ihe i"easons ali-eady given these aiiegations are denicd.

What beggars belief is that First Applicant, far frorn having second thoughts about

the rash and ill-considered accusations he has falsely levelled at Respondent in the

replying affidavit, has seen fit to compound his transgression..by repeating those

allegations in even stronger terrns, this time even using the straight-forwardly

defamatary term "fraud".

Ad paragraph t4

RN
J L . I arn not in a position to ccrnment cn behalf of senior counselfor Respondent and in

the circumstances it is at any rate unnecessary for me to do so except to record that

it is undesirable and unseemly foi' a litigant to attempt to drag in counsel for either

pafty into the evidential aspects af the pi'oceedings.

As I have already explained the agreement referred to was that the repiying affidavit

could be held back only until the termination of the settlement negotiations (which

as I have explained occurred on 15 May 2012), not thereafter.

Ad paragraph 15

5 1 .

53.

54. I note that the deponent claims to have been taken by surprise.



E,q

cb.

57.

58.

:

In the circumstances, hourever, such surprise is either not genuine or (if and to the
-.xtent it is genuine) not excusable.

In particufar it is not cleai' how Applicants expected Respondents to prepare for the
hearing of the matter (and file heads of argument and so forth) without the benefit of
replying papers.

Ad paragraph tG

In the circumstances the inference is irresistible that A.pplicants vrrere abusing the
pfOCgdUfe  inSt iAated  hv  them Tho ehr rco  lc r r  nn*  in  {ha  aa f  / -a^^  i *  : ^^ !^ r ! ^ * \  = r- ' - - - s - - - - -  ,  l r v  u v u u v  r q J  r r v r  r r r  r r r E  ( a l , l  

\ D g s , i l  l l l  l b u l a l u u l l j  u l

providing Respondent with an affidavit on a no-prejudice basis, but in deliber.ately
not filing ii on the pretext that settlement negotiations were still continuing afier 1b
May 2012.

Respondent rnay well have had sufficient time to ponder the conients of the affidavit
informally supplied by Applicants, but this was a meaningless advantage in the
circumstances. There was no guarantee that a replying affidavit would indeed
a t r e n f r r a l l t r  h a  { i l a d  / { a i l i ^ ^ . . . L i ^ L  E r ^ ^ - ^ - - t ^ - r  ^ ^ . . 1 1  ^ r  - ^ .efvrrruqEry ws r]rE\r \rqi l l r lv wi lrL; i l  r \ t 'Jpui lugl i l .  uuutq oI coutse nol rgTgr {o Ine

contents of the affidavit). Nor could there, in the nature of things, have been any
certain$ that the affidavit, even if eventually filed, would correspond precisely with
the version informally supplied.

It will be submiited, on the contrary, that it is Applicants lnstead who have derived a
h a n o { i l  f p * m  + L ^  A - ^ ^ ^ l ' . - ^  + L ^ . .  ^ l ^ ^ + ^ l
lJEt te i l t ,  i l r j l r r  LHE pruut 'uul t t  LI l t ty  du! i lJ teu,

Ad paragraph t7

60. It is not clear why these allegations are relevant at this stage of the proceedings.

At any rate, the deponent has conveniently and significantly failed to bring the

following to the attention of this Honourable Court:

59.

6 1 .



61'1. The answering affidavits were filed only g days out of time {on g December
2011);

81-2' A similar csncession was made by Responcient in favour of Appticants,
approximately at the end of January 2012, in connection with the filing of (as
Respondent expected at the time) their replying affidavit. They, however,
missed the extended deadline granted by Respondent in this connection
without even bothering to ask for a further extension. The next document
filed by them, on 15 March 2012, was a notice purportedly in terms of Rule
35{14) - but in substance a notice in terms of Rule 35(12).

Ad paragraph {8

82. A matter is either capable of being dismissed on the paper$ as they stand, or not.

Describing the point as a technicality takes the matter no further and is a

transparent attempi to divert attention away from the poverty of Applicants'case.

At any rate, asking for an order that the matter be dismissed outright is not the only
- ^ - i - -  r -  F - - - - - - l - - - r l ^  l ^  ^ - - -srflng to r{esponaenrs oow.

63.1. The possibilitv of the outright dismissal was mentioned mainly out of

consideration for Applicants, simply in order to forewarn them that such

disrnissal !s a possibility in the circumstances. (lncidentally, the possibility

arises also on the basis that nc heads of argument have yet been filed on

behalf of Applieants, anci is not eonfineel to their failure io fiie repiying papers
fir*anr relrr
u ,  I  r v v u v r J  t

63.2. Respondent is fully prepared to and will argue the merits of the matter if

necessary, including the aspects relating to non-joinder and prescription,

63.3. There are also the applications for striking but.

63.

r  a \ ' /
} U J



64.

Ad paragraph 19

\-

65.

The allegation that Respondent has "nof been truthfu/'with this Flonourable Court is
rejecied, ior reasons already given.

I take umbrage in particular at the reference that is made here to "a number of
vitally impoftant potnfs", in the unspecified plural, as if Respondent were guilty of a
whole variety of supposed transgressions in this respect, Even on Applicants' own
papers this is not the case.

Ad paragraphs 20 and 2i

The contents are noted.

It is not clear what is meant by the reference to the replying affidavit still being

"incamplete". An affidavit is either before the court or it is not.

I note that Apolicanis' approach seems ts be that they a.re free to add to, amplif,; or

qualify their papers as the case goes on and that Respondent simply has to cope as

best it qan. This is apparent from the fundamental change .,vhich their case has

undergone (see above) and frcm the fact that they clearly {but without justificationi

expected Respondent to respond to an informally provided replying affidavit {vrhich

might never have been filed) as if it had been properly filed all along.

Discovery of ciocuments

69. In order to keep my response to these paragraphs as brief as possible I refer this

Honourable Court to what I have already said in connection with Applicants'

purported reliance, at this stage, on regulatory approvals. The documents sought to

be relied on are either not relevant at all to the dispute between the parties and/or,

to the extent they may in a wide sense be relevant, tend to support Respondent's

case rather than Applicants'.

66.

67 .

68.



70, It is clear that Applicants are effectively asking for an order of general discovery, I
om advised that they would be entitled to this only if exceptional circurnstances
Eere present making such discovery desirable. This is not the case, especially
since the relief sought is for specific performance of agreements that have been
reduced to writing and constitute the sole memorial of the relationship between the
parties.

Applicants have not made out a case in this respect either and are clearly merely on
a so-called fishing expedition in an attempt to create an alternative (and as yet

unpleaded) case out of thin air. I am advised that this constitutes an abuse of the
discovery procedure, which is intended to asslst a party in eonductlng and proving

his case, not to compel his opposing litigant to assist him in rnaking out a case

where he has failed to make out a case even on a provisional basis.

Ad paragraph 22

Fronrr Respondent's application for striking out it is clear that Applicants have

misconstrued the nature of what they call the "Rule 35(14) response". Documents

that hai.'e been disccvered in terms of the applicable r"ule (which is aciuaily Rule

35{12}) are not thereby automatically incorporated into the record. They do not

become evidence unless introduced via an affidavit that refers to the relevant

passages and to which the relevant documents are annexed. This misconception

on the part of Applicants taints every generalised reference they make to

Respondent's "Ru/e 35(14) responss", not least beeause the vagueness of the

references prej uci ices Respondent.

At any rate, !t is not clear:

73.1. what it meant by the suggestions that the'Rule 35{14} response raises more

quesfions ffi an answers";

73.2. how or on what basisAppticants suggest this advances their case; and

7 1 .

7?.

73.



7 5 .

76.

77.

7 8 .

73'3. ultimately, how Respondent is expected to respond to such a meaningless
and inelevant statement.

\*

Ad paragreph 23

74. The allegations herein are noted, They are, however, irrelevant to Applicants, case.

Ad paragraph 24

It is denied that Respondent has not taken this Hcnourable Couri inio iis
eonfidence.

For reasons set out elsewhere in this affidavit, it is clear"that it is Applicants who
have not only not taken the Court into their confidence, but have deliberately misled
the Court - precisely by calling Respondent's honesty into question without any
basis for doing so and in full knowledge of this fact.

The suggestion that Respondent is obliged or expected to explain to the Court the
source of iis obligaiions in this regarci is misconceived,

Applicants appear to regard the present litigation as a game in which each side tries
to score points off the other in any way it can. ln adopting this attitude they appear

to have forgotten or ignored the fact that it is they, as Applicants, who have to prove

the existence of an obligation (an the part of Respondenti which woutd justify the

relief soughi by them. The;r have put up no case in support of the existence of such

an obligation, yet now appear to expect Respondent to prove that no such

obligation exists,

Ad paragraphs 25 to 33

79. lt is difficult to discern the gist of Applicants' allegations in these p"t"gr"fhs, which

at any rate clearly do not advance their case any further.

ffiffi



80' I stand by what I said in this connection in the answering affidavit, except for
repeating that Respondent will, if necessary, file further affidavits in response to the
replying affidavit at a later stage, once it becomes clear what Applicants, case is.

Ad paragraph 34

81. Applicants appear to be unaware of the realities and rigours of ihe litigation which
they have instituted. On the one hand they seek an order of specific performance
(which is the only case they have even attempted to make out on the papers), but
on the other they clearly wish to keep their "opfions" open - insisting moreover on
general discovery {to which they have no autornatic right in rnotion proceedings like
the presenti in crder to give them the potential safety net of a completely different

cause of action, although not identified anci at any rate still inchoate, which has
nothing to do with iheii'case as pleaded.

82. Clearly, Applicants have not done their homework and are now trying to use the
discovery procedure to achieve a purpose for which it was never intended.

83. The flawed nature of Applicants' claims for discovery is shovrn by the very
allegations made elsewhere in their papers, to the effect that Respondent has
misled and defrauded them (and other owners of properties in the Estate).
Applicants have aiready accuseci Responcieni oi frauduient conduct anci in their
minds there could be no conceivable need to examine the question further.

Ad paragraphs 35 and 36

S4. For reasans given above I deny that Applicants have a right to discovery as alleged

by them.



The joining of lnterested parties

FaragiYph 37

B5' I shall not say much about the issue of non-joinder, particularly since Applicants,
further allegations in this regard do not really take the matter further. Respondent
persists in its attitude as set out in the answering affidavit, t repeat that
Respondent's view is that the application ought to be dismissed on the grounds of
non-joinder.

Paragraph 38

86. I repeat that Applicants ought, for the reasons given in the answering affidavit, to
have foreseen that the relevant parties ought to have been joined. I am advised
that this point will be the subject of legal argument at the hearing, if necessary.

86,1. ln connection urith paragraphs 38.'t and 38.2, the question is not when
"Respondenf's sfance regarding the fencing-off of individual precincts"
sub;ectively became apparent io Appiieants, but whether on objective
grounds Applicants ought to have foreseen that the persons in question

might be regarded as having a direct and substantial interest in the subject-
matter or outcome of the litigation.

86.2. lt is noi clear why A.pnlicants are at a loss to understand what has clearly
been siated in ihe answering affidavit. At any rate, i siand by what i said
*hera

Ad paragraphs 39 and 40

87. I submit that the acknowledgement contained in para 38 {which is correct as far as it

goes) that it would be.bofh camplex and costly fo devlse a mechanism that secures

the jainder of all interested parties rn ffiese proceedings" is fatal to Applicants' case.

ffi



88' lt is in the public interest that the baseless accusations of dishonesty that have
been made against Respondent be removed from the papers before those
Hlegations are circulated among a veritable sea of co-respondents. Moreover,
ihere remains the matter of the paragraphs that desenre to be struck out of
Applicants' papers (hence the applicaiions to do so). lt will be argued that it is
precisely because of factors like those mentioned, namely cost and complexig, that
the offending paragraphs should first be struck out before a multitude of further
parties are invited to respond to those allegations. lt is precisely if this is not done
that costs would escalate and the complexity may become impenetrable.

89. At any rate, it is clear from the very prayer in paragraph 40 that Applieants
themselves are not sure hsw to craft the 'appropriate ordef' and uniustifiably wish
to burden this Honourable Couri with dfficulties they - as parties driving the
litigation - ought to have surmourrted themseives.

Application to strike out

Ad paragraph 4t

90. Applicants purport to acknowledge that Respondent has an interest in the striking
out of the offending passages, but then seek to play down the effect thereof by
faiiing io ariicuiate such interest. The resulting implication, namely that Applicant's
interest in this regard is not worthy of recognition, is rejected,

91. At any rate, Respondent will press ahead as far as the striking-out is concerned.

Ad paragraph 42

92. The allegation that it is premature to deal with the striking-out aspect is denied.

Ad paragraph 42.1

s3. ft is not clear why Applicants consider the "issues peftaining to the conditians of the



;

sus-div,'s,'on af the land in quesflon" as relevant. These issues were raised for the
rirst time in the replying affidavit. I have aiready dealt with this point above. They
Ere irrelevani to the case which Applicants sought to make out in the founding
papers.

Ad paragraph 42.2

Again, it is not clear how the "further documenfs" or other documents referred to
could ever be relevant to a striking-out application. lt seems that reference is being
rnade here to further allegations that may be included in the paperc in the future, at
which the application for striking-out is nat and cannct be directed. lt is direeted at
the allegations that have already been incfuded in Applicants, papers.

I note again that there is a reference la"fraudulent ml'sreprese ntation' which can in
the circumstances only be directed at Respondent. As I have said many times
before, Respondent denies any suggestion that it acted fraudulently towards
anyone.

,Ad paragraph 42.3

It is denied that the allegations which are to be struck out on the basis in question
can ever eonstitute admissible evidence. Legal argument will be advanced at the
hearing to the effect that direct evidence of the parties' negotiations and pre-
contraetual siatements generally can never be admitted, not even es part of the so-
called "cantext'- paiticularly in iight of the w.onllng of the deeds of sale regardlng
rep resentations extraneous to those ag reements.

It is not clear what is meant by the "issues cunently being considerecl" and the
supposed unfinalised state of the papers. Applicants must stand or fall by the case
they have made out.

At any rate the allegations which Applicants wish not to have struck out at this stage
(on the grounds that it would be premature to do so) are not relevant to any of the

94.

O E

96.

97 .

98 .

ffi



unspecified future "issues'' either. one gains the impression that Applicants wish to
avoid a situation where the allegations they have already made are dealt w1h on
Their intrinsic merits and their relevance {or otherwise} to the case made out in the
founding papers.

Ad paragraph 42.a

99. I stress that Respondent will press for an outright dismissal of the application based
on non-joinder.

However' should this Honaurable Ccu* i* the altei'native allow soi-rrc form of
joinder, the parties in quesiion ought to be provided with aii relevant facts, but no
more' The very reason why Respondent will apply for the offending paragraphs to
be struck out is that they are irrelevant to the resolution of the dispute between the
parties.

100.

At paragraph 42.5

4 n . l  t  l ^ ^ . .  r L ^ - ^.iu'i, i ceny mese allegations; in particular, I cleny:

101 .1. The generalised statement to the effecl that "fhese iacfs" are not disputed by
Respondent.

1Ai.z.Tirat the applieatian for striking-cut is a"caver-up". f interpose to noie that
ihe only "cover-up" confronting this Hcnourable Court here is Applicanis'
averments in the paragraph under reply, lt is unclear in particular how

Applicants can suggest that the application for striking-out is driven by

ulterior motives. I am advised that our courts have recently again confirmed

that evidence of the parties' negotiations and pre-contractual statements

generally (with which the founding papers are replete) are simply

inadmissible in evidence. There is simply no basis on which Applicants can

expect or demand that allegations of this nature should remain in the papers.



101 '3' The generalised reference to the constitution and tc "all af thelegrslafion fhaf
govems administrafive bodr'es such as fhe Respo nden( is clearly nothing
more than an attempt to create atmosphere. lt is significant that the
deponent does nst refer to any partlcular pi'ovision of the Constitution or the
"Iegisfafion" in question, Again, moreover, Applicants are trying to lntroduce
a new case (such as it is) and departing from the case they attempted but
failed to make out in their founding papers.

Postponement

Ad paragraph 43

102. l have already dealt with the matter of Applicants' claims to discovery,

103. The reference to the "posstb le atmplification of the Repfying Affidavits" indicates that
they are on a so-called fishing expedition.

104' Mere threats to amend such as are contained in the paragraph under reply take the
matter nc further. Their only consequeRees are io prejudice Respondent (who is
compelled to deal with the allegations levelled at it) and to show that Appticants
have gone about the litigation the wrong way.

105. I have already dealt with the matter of joinder. I wish to point out ti:at the comments
made here confirm that Applicants themselves now iealise that joincier ought to
have taken place. This is fatal io their ease.

106. For reasons I have given elsewhere Respondent will persist in claiming that the
application ought to be dismissed outright - and, if not, that the offending passages

in Applicants' papers first be struck out before the issue of joinder can sensibly be
dealt with.

1O7. No basis has been laid for a postponemeni. Applicants have abused the process of

this Honourable Court and a postponement will only compound matters. What



should occur is that Applicants' claims should be dismissed.

'*-.

Ad paragraph 44

108' These allegations are noted. They are irrelevant to the dispute between the parties,

109. First Respondent has again, as in the founding and replying papers, seen fit to
complain of the supposed inadequate security at the Estaie. lt is necessary for me
to refer to what I said in the answering affidavit and explain what occurred in
connection with the website to which I referred there.

11C. ln paragraphs f 00 and 10i of the replying affidavii FirstApplicant disclaims any
knowledge of the website uruiw.fefnkloofproperties.com and claims not to have
advertised the Estate on such website.

111. Except for the irrelevant factor that I inadvertently used the name of an apparengy
non-existent or at any rate inoperative websiie (www.fernkloofp.roperties.comi i
othenffise stand by what ! said in this regarC in the answe*ng affidavit, wherein the
conteni of the relevant website, as ii ihen read, was accurately described. The
correct address of the relevant website had all along been
wwwfernkloofestate,con, and wha-t I said in my answering affidavit related tc the
web address just mentioned. This is proved by a prini-out made at the time, on 12
October 2011, of which a copy is attached as'1RKl0". The prlnt-out also shovus that
this website is the home page of ihe buslness "Fernkfoaf Estate llermanus Prcperty
SaJes C#'.

112. 'Ihe home page of unuw.fernkloofestate.com, currently contains amongst others the
following pa$sage:

"The estate rs sunounded by magnificent mountains and incredible natural scene4f.

Every effort has been made to make ffie Esfafe ecologically fiendly with fynbas
gardens and wetlands offering natural habitat to vaious endangered birds and

ather specr'es. With adequate secuity ensuing privacy and only 5 minufes fram the

/^
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centre af Hermanug Femkloof Fsfafe is fhe ideal place fo rarse a family, go on

]Ttidav 
orspend yaur gotden years in peace and tranquiltw."

113' What is immediately apparent and signtficant is that the wording is largely sirnilar to
the wording that originally appeared on the same site. Equally significant is that
certain changes have, however, been made to the wording (there is, for example,
no longer a reference lo "24 hour" security.) one surrnises that these changes may
have been prompted by what I said in this connection in the answering affidavit.

114. Clicking on the tab labelled "eonfaef L/.d' on wlrr-lr.,.fernkloofestete.ccm causes ,rhe

following to appear:

'Heather Keynhans Celt: +27 t1)g3 Zgs
Posfa/ Address: PA Box gg Hermanus
Fernkloof Fsfafe Hermanus properly Sa/es
20a6/1653672.3.'

2777 Fax: +27 (0)SOS2ge69g

7200 info@femkloofesfafe.com

CC CC rRegrbfrafron number:

115. Copies of print-outs of screen-shots from the website, as alluded to above, are
aitached as "RKiiia!" and -RKii(b1".

116. The "Confacf Us" details are clearly a reference to Second A,pplicant. The close
corporation referred to is one in which First Applicant also holds an interest (as
pointed out in paragraph 28 of my answering affidavit). At any rate, even if the lattei-
is not the case, it is clear that First Applicant is still lnvoived (*r at any rate that
Seeonri Appiieant is invoived) in a website that continues tc make advertising
claims, in relation tc the security posiiion at ihe Estate, which are completely at
odds with the case made out in Appiicants'founding papers, replying papers and

the paragraph under reply,

117 . The irnportant point is that in denying involvement with www.fernkloofprop.prties.com

(which may be true considered in isolationi, Flrst Respondent was clearly not taking

this Honourable Court into its confidence. He was hiding behind my inadvertent

rnisdescription of the website which, in substance, Applicants had all along been

ffiffi +*



involved with .- www.fernkloofestate.com.. I reiterate that the website still, to this
rlay, advertises the Estate as having adequate (albeit not 24 hour) security.

Ad paragraph 45

1  18 .

1  1 9 .

The deponent has no basis for commenting on the puryorted views of
owners/residents in the Estate who are noi parties to the application. His remarks
in this regard are speculative, irrelevant and constitute inadmissible hearsav.

With reference to the attitude of Appticants themselves, it is nst elear what the
deponent is trying to say here. On the one hand he claims that they are anxicusl.y.
awaiting the outcome of the proceedings, but on the other {in paragraph 43, dealt
with above) he requests that the matter be postponed. One unavoidably gains the
impression thatApplicants are unsure of their own case and do not know what thev
want or how to proceed.

:

Ad paragraph 45

a r n

121"

122.

! repeat 
"^;hat 

I have just said. The deponeni claims ihat the maiier ouqhi io be

expedited, but at the same tirne asks for a postponement (see above) and for the

exceptional and time-consuming step of further discovery (see above).

The reference to the need for finding a "mechanism" is instructive" lt is clear that

Applicants have painted themselves into a corner, procedurally and substantivel'y,

and now expect this Honourable Court io adopi the role of deus ex machina anei

extricate Applicants from difficulties of their cwn rnaking.

It is submitted that the most appropriate mechanism for the resolution of the present

dispute - and the most expeditious to boot - is for the application to be dismissed

outrighi.

ffiffiffi



Ad paragraphs 4I to 4g

123. 
'Ytake 

note of these remarks,

124' I repeat what I have already said in connection with the issue of non-joinder.

ALFRED RIAAN KUCHAR

Sworn to and signed in my presence at on this eg day of
JUNE 2A12by the deponent who declai.ed that he:
(a) knows and iinderstands the contenis of this anidavit;
(b) has no objection to the taking of the prescribed oath;

{c) considers the oath io be binding on his conscience;
and uttered the $"crds: "l sv,lear that the co;;fenfs of this declaration are true, so heip me
God."

0 5iuff 20t2 AF.^$."I^^ f,).**;papn'
\Cr*ar"g.te.
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Mariki Chin
Fl l.t F
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From:
Sent:
Tg: \-,
Cc:

6 .  .  L : ^ - 4 "€r.rr{|,uLr

lmpo*ance:

Dear Mr. Range

In view of the court date of ? June 2012, we await filing and service of the
answering affidavit, if any, on or before close of business on Thursday, 17

Mariki Chin Imchin@lawhermanus.co.zal
15 May2012 09:11 pM
'Range Law''attorneys@tawhennanus.co.za', 

?.DV,A DE V LA GRANGE SC,; ,Coenie Groenewald,;Riaan" Kuchar';'dlakey@overstrand. g ov,zai
overstrancj tViunicipaiiiy - Kieynhans et al _ Femkloof Estate

High

we refer to the above and the applicants'settlement offer to the respondent. our instructions are to advise that
the offer is not accepted,

applicants' reply to the respondent,s
March 2012.

Ale 
fisu.. instructed our correspondents to ensure thai the missing ccpy cf the respondends answering atfidavlt in

- 3e court file, is replaced' In this regard, Ms Ansie Rathbone of VanderSpuy will l iase with Lisa of Strauss Daly.

Yours faillrfully,

m*riki chin
clrir'r incorporate*{ / att*rneys anc! co*veyancers
r€$lstratron numbel' : 2006/028966/21
(we have moved offices and were obllged to cancelTelkom riue to unacceptable delays and pcor service. please ncte ouf new details in red.)l2BHopBstreet I p0Box1591 I HEBMANUS I 7200 :
C oBz 854 5906 F 086 759 1400 mchin@lawhermanus.co.aa
dir€ctor : M l c chin g lur uB tLM icontrdct Law, prsllr.\rtv Lav,r, lrdfiinistrativc law arrd Hl€h csurt litigatloni
in associatian with : H P viljo€n sA llB tLD lleiden] itabour Law ancl public LawJ
col-'3ullanl : H Et$()i? gA tlg {properry l}€vrleprn{fit}
ofnc{ $ailagErt : Rdn{l Oavld#$riH C 082 5?0 0326 F 086 759 1401 attornevJ@lewheimanus.Eo.za
C0NFIDENTIALJIY t'loTlcE: This message {including attachments} ls Intended forthe person/entryto whom it is addrpssed and maycanlaln privileged andconfidential information. should the reader hereof not be the intended recipient, ktndly notify us immediately by return +mait and delgte the orlglnalmessaEe,

Please eonsider the eotka?rTent - do yotj rcstty ileed to Nint thit ema!!7
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From:
Sent:
To: \-,
Cc:

$ubje*t:

!t^af]<i Cfin. Imchin@Jawherrnanus.co.za]
18 May 2A12 11:17 AM'Range Law''attorneys@lawhernnanus.co.za'; 'ADVA DE V LA GRANGE $C,l ,Coenie Groenewald,;
!1q"l Kuchar"; 'Ansie Hyrnan'
Friv: oversirand Municip-ality - Kreynhans et a! - Fernkroof Estate

Dear lvlr Range

We note that you have not filed any replying papers as to date,

We confirm that when the extension date of 7 June 2012 was arranged, it was on the strength of your advices to
writer that you would be filing the applicants' reolying affidavit exactly as provided to us on a without prejudice
basis' You also advised that, should the respondent decide not to accept the applicants, settlement o*er, you will
be filing your replying Bape!'s immediately upon being rr.otified ther.eof.

-- we reserve the right to request a further postponement should we not be ready on 7 June 2012 to address anv
/--\ssues flowing from said repiy, whether filed exactly as provided to us Gr othei-wis€.

All our rights rernain reserved.

Yours fuithfully.

mariki chin
chin inc*rparated / attern*ys axd conveyancers
registration number : 2006/028966121
{we have '-ioved offices and were obliged to cancelTelkom due to unacceptabie deiays and poor servlce. piease noie our new de6lls In red,}l2EHopeStreei I  POBcx1591 | HERI\4ANUS | 7200
C 082 8S4 6905 F 085 759 14tXt mchtn@lawhermanus,co,za
.!ir*rfor : id t. C Chln S l{r l_,.9 i.tjvt {C.ntiaci taw proii*riy r-iiw, Adrnhlstraiiv€ inw flnd i-ii8h qoilrt iiiigaiiorri
iRassociaiian':rith: i'i*viijuon BA LtB LLotteiderri ii;rbuurrawandpubiict.rwl
.'.rnl''ullanr : H t Louw 0A Ll.B (Fropcrty Developtnent)
office rnanag:r : tton6l Da*dowif: C 082 570 0326 F 086 759 1401 attotnevs@lawhgrmanps.co.za
coNFIDENTlAurY iiorlcE: Thls inessagc iinciuding eiia.hments) ls lntended for the personTer, iity to whom it is adciressed and may contain prlvileged andmnfidentlal information' should the reader hereof not be the lntended reclplent, kindly notify ui lmmediately by return e-mail and delete the original
' . , = J r e E E .

€{"
f ' ptedse tontldet tfi( eevircsment - do you reulty noed i.o rrdnt ih;s e.nil;l?

)From : Marikl Chin [mailto: mchin@lawhermanus,co.zal
Sen* 15 May 2012 09:iL pM
Tc:'Range Law'
Ce: 'attorneys@lawheimanus.eo.zar; 'ADV A DE V iA GRANGE SC'; 'Coenie Grocnewaici,; 'Riaan Kuehar,;'dlakey@ovemh.a nd,gov.za'
Subjech Overstrand Municipality - Kleynhans et al - Fernkloof Estate
Importance: High

Dear Mr. Range

We refer to the above and the applicants'settlernent offer to the respondent. Our instructions are to advise that
the offer is not accepted.

In view of the court date of 7 June 2012, we await fi l ing and serr,lce of the applicants' reply to the respondent,s
answering affidavit, if any, on or before close of business on Thursday, 17 March 20L2.

We have instructed our correspondents to ensure that the missing copy of the respondent's answering affidavit in
the court file, is replaced, In this regard, Ms Ansle Rathbone of VanderSpuy will .liase with Lisa of S-trauss Daly.

Yours faithful{y,



Mariki Ghln RK P,
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From:
Sent:
To: ,v
GC:

Subiect:

Irnportance:

Follow Up Flag:
Flag Status:

Mariki Chin lmchin@lawherrnanus.co.zal
21 May2012 12:53 pM
'Range Law''ADVA DE V LA GRANG€,SC'; ,ccilliers@yyeb.co.z€,; ,Coenie Groenewatd,;
R3:1-g:,"?pljlldggv.z3';,RiaannucnEr'.ipiurar*Gdtnrin!:'uversrrand municipaiiiy - Kleynhans et ai RE iernkloof EstaiE - MEDIATI0N

High

Follow up
Flagged

Dear Mr Range

we refer to communication between the parties, counsel over the weekend
submit the rnatter for medlatlon.

and advocate Nelsonls invitation to

--After due consideration and discussion with our client, we believe that ihe matter is not suitable fgr mediation andz--'r.herefore decline the invitatlon.

Yaurs faithfully,

rnariki chin
chin incorpor*ted I a{tonreys and conveyancers
reglstrafion numtrer I ?006/S2896612l
(we have rnoved offices and were obliged to cancelTelkom due to"unacceptable delays and poor servlce. please note o'r new details in red.i12BHop€S*eet I PO6ox 1591 I HERMANUS | 7200
C 08t 854 6905 F 085 759 1400 m,chln@lawherrnanus.co.za
director : fr t c chin B l'.r Ll$ LLM icontrcct Law, rropertr r*iw, A0lmirlis(ralive L,\r snd r{igh court riu8ation}
k) assoclation r"rith : H l' Villeetr BA tL$ LLn lLridoni f t.a!:our. Law antl puhlic Law]
coilsull.anl : H f Lnuw flA Ll-B {properly }wEl0l}flel)tl
oi{icemar':ager: Rpn€t s+vtrJowir? C082SI00326 tff86759 l40t gt!SECV:@brCkg!31!E{o,3A
CONFIDENTIAUTY NOTIcE: Thie message {inctuding atrachmenB} 15 Intended fo!. the perion,l"_ntitu. t-c whom it is addressed and mey c+ntain prlr,ileged a*dconfidential information' should the reader hereof not be the intended reclplent, kindly notify us hmediately by return e-rnail and de,lete the orlglna!message.
{*-

Ytt' rtso.serongtd€'rflreefivironrnent. doyguraallynsedtoparhitt'rJe,fio,..rl
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From:
Sent:
To: 'u
Subject:
Attachments;

fax. received@web-corn.co.za
24 May 2012 10:08 AM
m ch in @lawh€rman us.co.za
["*]4ggqqqq Receivedr 02s 31z?sil [O2ssrzZEs4] 02s Bjz2F54Fax0121 1 804.pDF

The message was received from (*infornlation suppiieci oniy ii ii was suppiied by the
remote fax machine)

Fleceived Fax

e-rnail Address

Number of pages

Frorn Fax
Number

Fax R.ernote
l r t. l n 028 31 22554

Fax Status: Any status other than RECEIIVED OK - SUCCESS implies that the
system ran into errors while receiving ihe fax.

Receive
Status SUCCESS

Last Result REEEIVTD OK

tr

Attached please find a fax that was received with ihe following detail:

+:r Fax Number sss75s14iS0
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_lVrrcrramr, RANGffi * Agsocraaru
AIItrOR,NEY$ Ar LAW
trEtSI{-LJRETJTT.$
AMAGQWET}IA

OITS Y&RW ;
OUIT rtFlf l}IR/AM/

nvnRw /
YOUII REE

DATIUMI
DAtrEI ?'{ MAY 2OI2

ME$SRS CHIH INCORPORATED
P.0. EOX 159{
FIERMAN$$
7298

Dear Sirs,

MTCHAEL RAttleE B.Juds. LLB.
In Fgsoslaaie m€{. Bvrgeni & Van Noordvvyk Frokureurs
ln Ls$ociEHon wifi Burgars &Van Noorduyk Aiiomeye

WASLRIIVqIIIO}TAREADEI !.O1
1$1 WA It lE.rltrsloN pr,a giE
HJCI<MANUS, '"}OO

I,CSBIJS 54Ef FOBOE64,8
Irn'f*vewus, ?Q0o

IIIEL: (Og8)BlA-O10O/?
F!A.ESr(0S) Stg . CS*l
S-POSff-leIAU,;
[it-i+g$+gs#ns e!W.,p+.zs

FQR ATT: MARIKI CHIN
FY TELEFff(: 0EG TF9 {400

RE:

VCe'referto the above and to your letler dated 2tst May loi2 in which you agvisedthe writerthat

'After due oonsfderation and dnctJssion with aur aliert, rye 6.plieve iltat the matteris not suitablefor mediaticn and theref+re decline the iilffiiiilJ' (inv empliisisi'--

We have n*w had an opporf*nity to di$cuss your iesFonse with our cllent who has
iust retumeei from abroad and have in"*truciions to r+sp+rrd to irour letter in thefollowing tenns:

i. Advocate NelEorr is of the view that yaur betief that this matter dfs nofsuitable far medlafion' is not only irrconect but ii is, with respect, alsa
inelevant, since the decision as to whether or not to submit ttris m+iteiio
medlation should be a decisitrn that ir laken by yeur client, pfoperly
constftuteci.

2. Advocaie Nelson ha* advlsed our client that this matter is perfecfiy euited for
mediation for a number of reasons, including ihai:

(a) Mediation is wefi suited for the resslution of disBuies of the kihd that.
have arisen between our cllents;
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(b) ln this matter there are strong indications on the papers that there are
neede and concems that are in fuct not only capable, but in &c weil
ruited for resolutlon by rnediatien;

{ci li fgd, the nots.on the drawing whj*h yaur cilent assert$ fonrred part
of the mntraet dscument provides in ierms that "open front"gtf- H;i
option ae forg.as lntegrV af seourfty ls matntainia ro satr'sia ctian of
fi otss aw rt ers/golf cour$€.,,

tdi rhe weighing of opfions and the seeklng satisfaotory soluiiEne that
addrcss the concerns of parties (such ai the integrity of sequrity of
the area where they live) are the very kind of issuei tliat me{iation is
best designed to resolve to the mutuil satisfacfion of ail the p4rties;

(e) To date your cllent has rnade no effort whatsoever to determine
vrrhether or not the Integrig of securlty has or has ndt been
maintained io ihe safisfraciion cf our eiienii anri yei if we unc{ersianc!
-vour letter coneefiy it has declined an opportunity io even,expiore
these lssues bywayof medlaflon.

(fi rhere is a recogriised aatcgory of disputes that are not eapabte of
being resolved by mediation and this rs most certainly noi one of
them.

tg) In its Answering Affidavit your cllent has contended that the6e ere a
large number of people that must be Jolned as partiesl ts the
pnoeeedlngs.

{hi lf ihis matter proceeds to litiga'rion an ihe ba#* pi'oposed by your
client, legal costs will e*calate at an alarming rate.

{i} As a public body yrur client haE a responsibilfry te, at the ys1ry least,
explorg otherways of resolving is$ues between the parties ingtead of
proceeding with what is golng to be ext-remeiy costi'y-iitigation;

our cllents have consiriered thelr own position in the llght of Advocaie
Nelson's advice and have as a result taken the decislon to agree to xofer the
rclaHer ts medietion shouid y*ur elient alee agree th+rcte .

We are accordingly inskucieri io ask -vour clieni to re-csnelder iis ciecision
net ta referthis rnafrer ta a mediatsr so that an atternpt can at least Se made
to ascertain whether or not thls matter can be resolved in that manrfer. lf it
cannot then of course the litigation will proceed as is atways the caBe when
mediations do not succeed in providing a solutlon that ls satifactoyy to the
parties.

Please also be advised that it your client persists in its cunent attitude rrve
have instructions to:

(a) bring this letter to the attention of tha Court that hears thp mattcr
when the issue of costs ie declded;

.1

A
t-

MICHAEL RF'I.IGE BJUdS. LL.F.
ln Assodasla metEurger8 & Van Noordrr4fk Prpkilreurs
In Assodadon ndth Buqe* & Van Hoordvryk Attomeys

,
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L RAbIGE & ASSOCIATES

gd{uce expert evldence to establish that fris dispute was indFed onethat ought to have been referred to nreuiitio;";ithb;irgs of theproceedings;

request the 6Eurt to exereise its diseretion in relation ts eosts dueregSrd being had to yoril *lierrts refusal to agree to the r*t 
"al 

of thismatter to mediatioh gnd in regard whereto-our ctiEnt'wiil'*s*r tn"following otder:

i. - an order that your client pay
the difference betweenlc party ano party Jn,i 

"ttoinlv 
;nfr

client costs; and

ii. lf lt doqs not eugceed - an order that your client pay all of the
eoste thai are inrcuffed ftom the datB of your iiiehts formai
rgjcdion ef the forma! invrtati+n te refer -us ma$er te
mediailon as contained ln this letier, sueh fosts to inolude al!
of ihe oo$t$ incuned by the parties that arE jained in theseproceedings.

we are not awara of the identity of the persort at the Munlcipatity that ts
responsible for havtng instruct+d you to advise us that thls matter sh-ould not
be ref+ned to medlafion and it ld of course not our function to furnish thatperson with legal advice.

Neveriheiess we believe ihat ii may be consiructfve if you were tcrremind
him or her ihat if ihey uepjst in taking uB ̂ rhe affitude evindenced in iouiletter urrder repiy ihey could very well be nerB,onglly Jiable for anv eq#g tiat
aie ',vasted as a r*uli of tF,!s liiiga.rion.

We repeat that this letter is written "on the reeardn and wlll if the need
arises be brought to the courtg attention at the apprcprlate fime.

lf we do not hear from you by the close of busine$s on Friday 26th May
2Q12, we shallaesume that notwithshnding the above your ctient persists in
tte refusal ts eubmit thie maiter tro nrediation. if you need rnore fimg pleaae
let me know.

u00$/0$3

{b}

{c}

7

o

MICHAEL FIAhIGE B.J!de. LLB.
ln Assoslasie met Bur$ers & V6n Nooduryk Prokurouc
In Assodatlonvvlth Buqarr & Van tloordrryk Attomeys tu<*

Yous f

€
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Mariki Chin RK g
From:
$ent:
To: v
Cc;
SubJect:
Attaehmente:

lmportance:

Mariki Chin tmchin@lawhermanus.co.zal
24 May 2012 03:30 PM'Range Law''attorneys@lawherma 

nu s. co.za'
KLEYNFiAN$ - OVER$TRAND re Fernkloof Estate
241 245241 53251 97 1. pdf

High

Attached please find a letter for the attention of Mr. Range.

Yaurs falthfutly

rnariki chin
chin inccrparated / attorrreys and conveyancers
.egistration numher : 2006/028966/ZX
(we have moved offices and were obliged to cancel Telkom due to unacceptable.delays and poor servlce. please note our new details in red.i128 Hope S$eer I p O 8ox 159L l HgRMAtvus I 72oo
C 082 954 5906 F 086 759 140C mchln@lawhqrmanus.co.za

,-\dJt::Il ..-,* 
,:.!n*.. il ltr LIB llM {coiltract La*, Property Latv, Adilinisr{arive Law and HiBh coar! liti8arion)' r associaticn rvtth : i't p viliO$n BA tLB {,lF [LeirJenl ii";rtrour.Law and ptblic Laur]- 

csnsultant ; H Elaulv BA LLB (Froperty Oevulolrment)
offlcemanager; Ron6l Davidovalu c0825700326 F096?s91401 attorneys@lawhermanus.co.zG
coNFIDENTIAiJTY llorice: This message (lncluding attachmentsi is intenceo ror tire peiioryentity to whom it is addressed and may conrain privileged andconfidential infomation' should the reader hereof not be the intended reciipient, kindly notlfu us immediately by return e-mail ard delete the orlginalmes5a8e.
*ryry_

Y? f,iorru aon itler the en,rtt;fiant. - do you rettlly netd to print this e,ntoil?
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VRT fieg. Nc.,zBTW R1U, rur, 4OgOegS661

0"..*"y*,[lli,li]JH,il]HrHff#

24 t4ay ZALZ
It{eesrs lr{iehael Range & Associa,te
By electronic malt: litigailon@rangelaw.co.za

Dear Sirs

ffiJHrr_[h?1Hf;,t3rT1;IJ*"vEFr$rR,qff DFiluNrerpAlrry

we refer to your fax of 24 t'ray 20L2, of which the tenor is that ourclient (Respondent) ought to submit tc meciiailon rn i.espect of theabove rnatter.

'vte repiy as roiiows on behar' of our ctent, whose rlghis remarnreserved, uke your fax, this retter !s n+t r^rrrtten on the usuaf*without prejudlce" basis, and may be made avallable to the courtat the hearing of the rnatter on 7 June Z0lZ.

Nothlng contarned in this retter (or not deart wrth rn this retter)shcufd be ccnstrued as an acceptarice or acimission of any cf thestatemenis or aiiegailons !n your- fax. It rs recsrded thai ihe issuesremaln as per the paPers excirangeei so far beiween ihe parties,
we also record that to date, and rn breach of their undertakrng to
do so, Appllcants have failed to file replylng affldavits.

l ,

.t
{ .

CH'NGEINKORPOREER/INCORPORATED 
REA.NO, 2c)A6/A2A96A,/21

e^oo --^13-B^1o"EflI^^ E- I ssi 
-- 

Httfo-^us 72oaroaz b7oos26 e oae zEgii-oir Jt"Jfilil6t",,Jffiunur,"n.r.

rnas$osrasroner/r,? **o*r*frl{ffit#ffitti tyrtf'tllil f,Jffi*htol#on**llabeurLawandpubrclrw}Kons&utt/Conattanq: qEtouw eA trB lil;;ilrsont$titeilngrpope,ty Det€kpmBntlKailow*sluurder/Ofltcenalitager : Ronatoaifio,,vi;



(

6.

j our response to the detailed eontents of your letter is as follows.
Ad paragraph I

The correctness of Respondent,s view that the rnatter is not suitabiefor mediation is not a question in respeet of which Respondent needdefer, with all due respect, to the vlews of opposing counsel.
The proposi*on that the vrevu of a titigating party on the guestion
whether the mafter in questiorn is surtabre for mediailon is sornehow
not relevant, ls rejected. A party who honesUy holds the vtew thatin a Eiven set of circumstances medratlon !s not viabre (such asRespondent) surery cannst be expected to defer in this regard to
the rnere conirary wishes and clalms of the opposlng parties.

As regards the coi'nments in connection with ciecision-making on
the part of Respondent, !t is not for Appricants or yourserves as
their legal advrsors to second-guess the instructions proceedrrng
from Respondent, At any rate, we deny any suggesflon or
implicaiion ihat our instrucilons are not underlaln by property
authorised decislons on the par-t of Respondent.

Ad paragraph Z

we repeat that our crient does not consider the mafter to be
suiiable for meciiation.

At any rate in pracflcal terms the question rs not whether a matter
is theoretically surtable for nredration but whether the par-tv./ies in
question reg*rd !t !* this light. Lack of cof]senius in this i-egai.d
necessariiy rneans that mediation cannot occur.

There is no legar basis for r:ompelling Resporrdent to submit to
medlatlon. nor is there any legal basis for adverse cos,ts
consequences iwhether as alluded to ln your letter or otherwise)i to
follow upon the mere refusal by a party to submit to mediaUorn -
particularly ivhere, as here, such refusal is reasonabte. RespondBnt
denies that'the agreernents In question entttle Ap,plleants to the
relief sought. short of a rnedlatar niaklng a ilew coniract for the

8 .

9.

{ n

Page 2 of 9
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partes (whrch is surery *0t what Appricants suggest shourdhappen)' there is simply nothing to serve as subJect for thepi'opesed mediaiion.

1?.

Ad paragraph 2{a}

11' The supposed reason ls devoid of contenf and arnounts to begsingthe quesilon.

Ad paragraph Z{b}

The supposed reason !s llkeuiise devord of content and arnollnt$ tobegglng the questlcn.

Where precisely, we might ask rhetorlcally, are the *sfrfng
indicatlons on the papets,'tql which reference is made? {In this
regard we remrnd you that Appricants have not flred reprying papers
and that Respondent's answering papers therefore stand
uncontradicted.)

The reference to "needs and caneerns" is signrficant. This is op*n-
ended langtrage suggestlve sf the nogsn that the Bartles nrust iiilt
negouaie wiih a vrew to {possibry) corning to some or other
affangement. The language used ls destructive of the only cFse
whlch Applicants have attempted to make out 0n the papers fired to
date, nameiy that the hrstorrc agreements of sale entitle AppricaJrts
to the relief sought.

If your clients' vferr is indeetJ that the pariles must still corne to
agfleement an certain issues, Responderrt wlli conslder taking Bari
ln any such negotiatlons. This would, h+wever, lnvolve negotialfon
in the ordlnary sense, not rnediation. The latter concept tmplies
that there is an already existing and welt-defined dlspute between
the parties, whereas the former does not (and, in addlflon, of
course does not requlre the presence of a rnedlator).

Ad paragraph Z(c) and (d)

16. we refer to what we have sald ln connecilon with your paragraph
2(b), which applies here mutails mutandis.

{ a
I J .

t+.

1 C
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17' The phrase quoted {regarding the meaning and rerevance of w}irichno concessions are hereby mauel creates the impressron that ,thesupposed medration wcurd lnvorve resoiution of the questronwhether the tlrne lras not perhaps come to accept that *open
frontage" can no longer be regarcied as a ,.flrsf, or valid ,,optian,,,
based on the supposed continuing security concerns, and that theunstated other option or opflcns impried by the quoted phrase mustnow be exprored further. possibry (but not necessariry) eventuq*y
culminating in some or other agreement of as-yet unspecified
content.

18' This wourd not onry rEave the mafter in the air, and fitted to
negotiation rather than medlation (see above), but would aliso
consHtute a drastic departure frorn the case which Applicants
attempted to make out in their founding affidavits (the onry set of
affidavits they have filed so fari. tf this is rndeed what Appricants
now suggestr they are of course wercorne to withdraw their
aoplicailon rn its cu*ent form (attended by the usuar costs
impiications) and brrng a fresh appilcation in whatever manner arrrd
on whatever basis they may be advised to.

Ad paragraph Z(e)

19' we refer to ',vhat we have saitd In eonnectlon wlth ycu' pe:-agragh
2(c) and (d), which applies here n?ufafib mutandis.

20. Respondent's view is that, as matters stand, and on the papers that
ha'e been fired to date, ii is srmpry not obriged io ',defe rmine
whether ar nat the integrity +f securlty has or has not bean
mainta{ned .,,", This question rs irrerevant to the resorution of thre
application due to be heard on 7 June. Indeed, evldence in
connection therewith would be inadmlssible - which is one of ttfre
reasons for the striking-out application of the proposed bringlng of
which Respondent has recently glven notice.

Page 4 of 9
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,r\d 
paragraph l{f}

2L' we do not wish to be drawn into a debate about the exlstenqe crotherwlse of a category of dlsputes as referred to, namely dlsputesthat are recognrsed as not being capabre of resoru*on by medration.
22" we wish merery to point out that merery not fulrrng inta any guchcategory wourd not necessariry sufifice to make a particurar disputepositivery suitabre for rnedia*on (or, a fortiarf, to make media[ioncompursory). otherwise ail dlsputes wourd either be crearry surtpbreor erearry unsurtabre fcr media*on arrd such matters couid berescrved srmpr.; b'y hevrng mftchanicai regarei ro the contents of thesupposed categories _ which rseuld be quite unreallstic,

Ad paragraph {g}

23. These shtements are noted,

?.4' The very need to joln the persons in questron rs by itserf an
insuperabre obstacre to mediation. Even if Respondent were
ernenabre to hevrng the matter meciiated {whrch is not the ca$e),
medratfon wourd simpiv not be possibie uniess (as rn the ease of the
coud appfication) alr rnterested pariles have been given an
opportunit.y to Joln in the medlation proceedings,

Ad paragraph {h}

25' You are rerninded that your ertents (not Respondent) are in the
positlorr of dominus liirs, The gHgation !s drlven by App[eanrsr R+t
Respondent..

?6' The possrbility that "regar costs wiil escarafe at an ararmrng ratet! if
Applicants persist with the appiication would be due not to any
actlon on the part of Respondent, but due to the necessity of
Joinlng a multitude of parties In the clrcumstances, This state of
affairs may be unfortunate for Appticants but it ls not sornethinq for
whfch Respondent can be blamed.

Psge 5 0f 9



27. The resolu:

;,,?:,:;:[::,,T"":,,-,ill;,:il:T,::,J:::,ffi , j:3#:
or in *r, . ;::-r ",'r''';:: Tfi ,.-Jilr_,;il:il:"*:f *:apprica*on, they rnust accept at the consequences of such a step _incruding the inevitabre apprrcabirity of the raw rn reration to thenecessary joinder of parties.

28' At any rate, lf the rnatter were to be medrated, thrs wourd lead tothe lncurral of additional costs which could be avolded if the matterwere to be iitigated in the ordirrary courts.
Ad paragraph {i}

29. ror reasons described above Respondent denies that it is the paftyresponsfbfe for driving the ritgation forward. As rts very proceduraldesignation suggests, Respondent rs merery defending anaFplication brought by others _ being your clients,
one of the ways in whtch Respondent wfir iry io prevent the furtherescalation oi costs is precisely by asking the ccuft, ai ihe heai-rng efthe apprication cn 7 lune 2072, io ciismlss the apprication ouffigl't(based in part on y'ur clrents, farrure to frfe reprying affrdavrts qsagreed, or to file heads of argunnent as required).
As already Indlcated, Respondent will consider narticlpating i6further negofiations if, as appea!'s from your fax and as describedabove, Appricants have completery cha;.iged thc basis of iherrclefrns. As it is, however, the application brought by n.pplicant$
iemairrs anci wiii be opposed by Respondent.

30"

3 1 .

A-d paragraphs B and 4

32' we repeat what we have arready said about the suitab*ty of thgmatter for medtation (namery, that rt is not suitabre). significantry,
the concrudrng part of your paragraph 3 recognises (correctiy) that
mediation is not a viabre sorution if one of the parties does nog
beileve the matter to be suitabre for mediation and on that basrs
has reasonably dectned to participate in mediaton proceedings,

h
A,p
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33' we have no objection to your bringinq your fax t0 the aftention ofthe court; rndeed, we invlte you to do so. As arready stated, thepresent retter may be rnade avairabre to the court on a srrnirarbasis.

Ad paragraph s(b)

34' Your crients wrfr no doubt act as they are advrsed. we record ourview that there is absorutery no basis in raw for the procedure yousuggest (parfly because evidence of the nature referred to wourd beutterry inadmrssrbre for a nurnber of reasons), and Respondent wirfoppose any atiempt by Apprcants to rmprement such a procedurs.
Ad par.agraph S{c}

35. The statements in this paragraiph are noted.
36. Your suggestion, both in general and in lts particulars, is reJected"
37' Respondent reserves rts rlght to apply, at ihe hearing of the matter,

for a suitabre or-der +s t0 c+sts agalnsi Appiieants {such cosis to
include the costs of two counsel, where employed), bearing In mind
amongst other things:

37.1. s.p+llcants' feirui-e io file nepiying ariidavits or heads of
argumentl

37.2. The lncrusion by Appileants of irreievant and immaterra!
matter in the founding affrdavits, ic such a degi-ee that
Respond*nt was advise<i io bring an appircation for strikrng
out the relevant passages;

37.3. Appricants' groundress yet persistent atternpts to compet
Respondent to submrt to medration (as evidenced by your
very fax under repty), instead of attending instead to tthe
demands of the couft appilcation whrch they thernserves
brought and are perslsilng wlth.

Page 7 ofg h ,^
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38.

Ad paragraph 5

It is indeed not your func{on to provrde our ctient wfth regar advice,
As already expfained, and with respect, it ls also not your funqtionto second-guess our instructions from our client.

Ad paragraph 7

These remarks are noted.

we deny that there is a basls in raw for the threat made, and reqord
that it is our view that it !s your cfients, not curs, that are runnrng
the risk of adverse costs orders.

Ari paragraph g

42. The status of your fax is acknowredged. As arready noted the
present retter wilr or may be deart wrth on the same basis, as rt rs
also "oE the recafd" ̂

4d peragraph I

4+.

we recorc that ift the circumstances sur crient stands bv its
assertion that the matter is not suitabre for medration,

You are reminded that the "mattef to which you refer is the
produet of your ciients' wide-ranging and largely irrelevant founding
papers' as read wlth Respondentns answering papers (tc which no
replles have been fiied)" Even on the assurnpHon thet the matter ls
ln prineiple suitable for medietien (whlch is *cF ccnceded), ihe
offending passaEes in Appiicants' papers wourd, at the very reast,
have to be struck out first before the issues, suitably defined end
abridged, could be laid before a mediator. The lssue of rthe
necessary Joinder of other parti€s (see above) would also first hpve
to be resolved.

39.

40.

4L.

43.
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45' your crients are Invited, in right of their appairent change of taqk asdrscussed Ebove. to wiihdraw their app*ca*on in tts current form"In the absence of such a wrthdrawar (or arnendrnent, assuming thatwere possibfe In the circurnstances - given that affidavits hadarready been fired on beharf of you crient) Respondent remprnscompelled to reslst the application In lts present form.

Yours iaithfuiiy,

CHIN XFTCORFORATED
Fer: pi CtiiFl
mchinio JawhFrmanus.co.aa
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BOX 135

IN THE HIGH COURT CIF SOUTH AFRICA

WESTERN CAPE HIGH COURT. CAPE: TOWN

In the appplication of :

I1IIARIUS KLEYNHANS
In his capacity as Trustee for the time being of
The Kleynhans Family Trust

HEATHER KLEYNHANS
ln her capacity as Trustee for the time being of
The Kleynhans Family Trust

CORNERCADE {PTY} LTD

SHIRLEY MILLICENT KOSTER

TIFLMAN NIEUWOUDT AGENBAG

and

OVERSTRAND MUI{ICIPALITY

ON THE ROLL: 716112

CASE NUMBER : 1?7 551?01 1

1U'APPLICANT

ZNO APPLICANT

3'CI APFLICANT

+tn Rppt-tcRtrtt

sth APPLIcANT

RESPONDENT

FII,ING NOTICE

DAEUMENT FILED :

Confirmatory Affidavit of Roydon Niels lrybus; and

ConfirmatoryAffldavit of Colin Green

Dated at Cape Town ihis Sth day of JIJNIE 2012

VANDERSPUY
PC Neelhling
021 419 3622
paulan@vdslaw,co,za

CHIN tNC
12 Hope Street



HERMANUS

c/o V -der Spuy Cape Town
Respondent

per:

(Ref,
4tn F

ng/MM/arlCH1110028)

14.
Cape
P O
Cape Town
DX : 53 Cape Town
(Tel.419-3622)
iFX: aiE-i329)

t l To:

and to:

VANDERSPUY
PC Noethling
021 419 3622
paulan@vdslaw.co.za

THE REGISTRAR
High Court
CAPE TOWN

MICHAEL RANGE & ASS
Attomey for Applicants
Hermanus
c/o.$trauss Daly lne
15tn Floor
The Terraces
34 Bree Street
CAPE TO\ffN
Ref: L Malherbe
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IN THE HIGH COURT #F SOUTH AFRICA
(WESTERN CAPE H|GH COURT, CAPE TOWN)

In the matter behiveen:

iIIARIUS KLEYNHANS

in his capaci$ as Trustee forthe time
being of The Kleynhans Family Trust

HEATHER KLEYNHANS

in her capaciiy as Trustee for the time
being of The Kleynhans Family Trust

CGRHERCADE {PTYI LTD

SHI RLEY iIIILUCEI'IT KOSTER

T|EIMAT..I HIEUWGUET AGEN BAG

n  h tn

OVERSTRAT{D MUNIGIPALITY

Case no; 12755111

FirsfApplicant

$econr{ Appiicant

Third Applicant

Fourth Applicant

Fifth Applicent

Respondent

CONFIRMATORY AFFIDAVIT

l, the undersigned,

COLIFI SREEN

do hereby make oath and saY that:

1., I arn an adult male businessman and director of Rabie Property Group (Ptyi Ltd, of



5bt

2.

4.

Suite G18, Colosseum, Century Way, Century City, Cape Town.

The fac'ts contained in this afiidavit are true and correct and are within my personal

knowledge.

I have already deposed to an affidavii in this matter and confirm my historic

involvement with the developrnent of the Fernkloof Estate as described therein.

I have read the additional affidavit deposed to in this matter by ALFRED RIAAN

KUSFIAR on 3 June 281?. I confirm the coriec"ness of whai is said in paragraphs

15 ia 2i ihereof. ln partieular i eoniirm ihe eorrectness oi what is seid there in

connection vgith the process in terrns cf which the arven were sold, the description

and lay-out of the sales venue (including the selection area), and the location and

prominence of display of the framed versions of ARK 7 and ARK 12.

COLIN GREEI*I

Sworn to and signed in my presenre * &,pn I't "*', sn tilis (tq day of--t

JUNE 2012by the deponent who declareclthat he:

(a) knows and understands the oontent$ of ihis afiiciavii;

(b) has no objeciion ta ihe iaking of the prescribeci oath;

(ci cansiders the oath to be binding on his conecience;

and uttereci the words: "l swear that the aontents of this declaration arg true, so help me

God,"

COMMISEIONER OF OATHS

KIIII JACQUEUhIE FISTOR
ADMTTTEDATIfORNEY

cotutMtssloNER oF OATHS
SUITEG lETHESOLOSSEUM

CENruRY WAY
OENTURY CIIIY 7.f4S



IN THE I.IIGH COURT OF SOUTI.I AFRICA
iwE$TERFi CApE i-i|icH COURT, sApE TOWN)

CASE NUMBER: 12755111

ln the matter between:

MARIUS KLEYNHANS
In his capacitry as Trustee for the tinne
being of the Kleynhans Family Trust

FIEATHER KLEYHHANS
In her capacity as Trustee for the tflme
being of the Kleynhans FamilyTrust

C0RHERCADE {PTY} LTD

SHIRLEY MILLICENT KOSTER

TIELMAN HIEUWOUDT AGGENE}ACH

and

OVERSTRAND Ibl U H ICIPALITY

FirstApplicant

$eeond Applicant

Third Applicant

Fourth f,pplicant

Fifth Applicant

Responcient

CO N FI RMATCIRY .4F FI DAVIT

[, the undersigned,

ROYDON NIEL$ PYBUS

do hereby make oath and state as foilows:

8fr



1 . I am an adult male businessman sf 88 Fernkloof Drive, HermAnus. t

am also the cunent Club Captain of the Hermanus Golf Club, but

depose to this affidavit in my personal capacity and not on behalf of the

f -h rh

l have already, on g December 2011, deposed to an affidavit in this

matter. ! stand by what ! said therein but v"'ould llke to add ihe fqiiowirrg

with referene€ to the further affidavit thai has been deposed tq in the

meantime {on 3 June 2A12t by Mr Kuchar, which Ihave read.

As explained in paragraph 5.5 of my previous affidavit I pensonally

aftended the sale and purchased one of the properties on qffer, I

confirm that a cop'y of the pllan itseif was on display at the venue where

the sale took place.

in the process of choosing my erf and before signing tlne sale

agreement I, amongst other things, asked the person assisting fne with

2.

!:

?

4.

the signature of tha documents {! am nct eure who this was anymore},

about fu\e security and fencing anangements. Fie directed mS io the

Boundary Structuies Key Plan, prominentiy displayect near ihe moeiei

of the development.

I had a vested interest in a fence not being erected in front of nly home

on the northern boundary. lt was in fact public knowledge that such a

fence would not be erected in front of the affected pfoperties, as

pointed out in my previous affidavit, I went to the plan and sap



6.

was indeed recorded that by mutual agreement open frontage would be

first option. Thereafter I eigned the sale agreernent.

As explained in my previous afiidavit, the fencing issue hecame

acrimonious during or about the course of 2008 and caused a rift

between members ol the Hermanus Golf Olub. Mr. Hannes Kleynhans,

First Apnlicant's father, who was the chairman of the develppmg.l

Commiitee of the lierrnanus Go[f elub at the tirne, was resolutely bent

on having a fence erected in front of the boundary properiiep. The

boundary property owners threatened with litigation (namely that they

would get an injunction if a fbnce were to be erected).

As already alluded to, deqrite settlement negotiations whlch lttvolved

the Respondent, the Hermanus Golf Club, the various property owners

associations, as repre$ented by the Fernkloof Estate Master Property

Owners Association, the Hermanus Heighis property owners and the

Main Road property owners, the issues could not be resolved. During

April 2009, while ihe negotiations were still ongoing, Mr. Hannes

Kleynhans was tragicalty rnurrdered !n his horee.

After his death and the eventual failure of settlernent negotiations,

relative peace and tranquillity was restored at the golf club. I noted

with concern the possibillty of ioinder as raised in the applicants'

papers. t hope that no suc:h ioinder procedure will be embarlted ilPoft,

because I believe that it might jeopardise the friendly atmcsphere

7
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cuffently prevailing in the club. I also strongly disagree with the

allegations to the effect that the Respondent has acted frauduienily.

Circulating the founding papers in their present forrn among owners of

properties in the Estate may cause a great and corflplotely

unneces$ary rift"

5r

r l
$rruotn to and signed in my prssence 

"1 
ff€* * *-'t xf on this

J* *( day of JUNE 2012 by tre deponent who declared thet f'e:

{a) knows and understands the contents of tl'eis affidevit;
{b) has na cbjecfion to the taklng af the Frescribed aaih;
(ci considers the oath to be binding on his eonscience;

and uttered the words: "l swear that the confenfs of ffiis declaration are true,
soieip me God."

Almem J.H, Oosthurzen
B.Com cA(SA)
Commlsstoner of Oaths
9 On College I P. O. Box i 15
Flermanus' 7200

COMMISSIONER OF OATHS



BOX 135 

IN THE HIGH COURT OF SOUTH AFRICA 

WESTERN CAPE HIGH COURT, CAPE TOWN 

In the appplication of: 

MARIUS KLEYNHANS 
In his capacity as Trustee for the time being of 
The Kleynhans Family Trust 

HEATHER KLEYNHANS 
In her capacity as Trustee for the time being of 
The Kleynhans Family Trust 

CORNERCADE(PTY)LTD 

SHIRLEY MILLICENT KOSTER 

. TIELMAN NIEUWOUDT AGENBAG 

and 

OVERSTRAND MUNICIPALITY 

ON THE ROLL: 7/6/12 

CASE NUMBER : 12755/2011 

1st APPLICANT 

2nd APPLICANT 

3rd APPLICANT 

41
h APPLICANT 

5th APPLICANT 

RESPONDENT 

FILING NOTICE 

DOCUMENT FILED : 

Confirmatory Affidavit of Tracy Quincey. 

Dated at Cape Town this 5th day of JUNE 2~12 

VANDERSPUY 
PC Neethling 
021 419 3622 
paulan@vdslaw.co.za 

CHIN INC 
12 Hope Street 
HERMAN US 



To: 

and to: 

VANDERSPUY 
PC Neethling 

THE REGISTRAR 
High Court 
CAPETOWN 

MICHAEL RANGE & ASS 
Attorney for Applicants 
Herman us 
c/o Strauss Daly Inc 
151h Floor 
The Terraces 
34 Bree Street 
CAPETOWN 
Ref: L Malherbe 

021 419 3622 
paulan@vdslaw.co.za 

c/o Van der Spuy Cape Town 
Attorneys for ndent 

per: 

(Ref.P Neethling/MM/ar/CHI1/0028) 
41

h oar 
14 Long Street 
CapeTown 
P 0 Box 1701 
Cape Town 
DX: 53 Cape Town 
(Tel. 419-3622) 
(FX: 418-1329) 
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IN THE HIGH COURT OF SOUTH AFRICA 
(WESTERN CAPE HIGH COURT, CAPE TOWN) 

In the matter between: 

MARIUS KLEYNHANS 

in his capacity as Trustee for the time 
being of The Kleynhans Family Trust 

HEATHER KLEYNHANS 

in her capacity as Trustee for the time 
being of The Kleynhans Family Trust 

CORNERCADE (PTY) LTD 

SHIRLEY MILLICENT KOSTER 

TIELMAN NIEUWOUDT AGENBAG 

AND 

OVERSiA.ANO MUNICIPAUTY 

CONFIRMATORY AFFIDAVIT 

r, the undersigned, 

TRACY QUlNCEY 

do hereby make oath and say that: 

Case no: 12755/11 

First.Applicant 

Second Applicant 

Third Applicant 

Fourth Applicant 

Fifth Applicant 

Raspondent 

1. 1 am an adult female estate agent. owner of the name and style "Quincey 

1 
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Properties" in Hermanus. 

2. The facts set out herein are true and correct and are within my personal knowledge. 

3. I have read the additional affidavit deposed to in this matter by ALFRED RIAAN 

KUCHAR on 3 June 2012. I confirm the correctness of what is said In paragraphs 

15 to 21 thereof. In particular I confirm the correctness of what is said there in 

connection with the process In terms of which the erven were sold, the description 

and lay-out of the sales venue (including the selection area), and the location and 

prominence of display of the framed versions of "ARK 7" and "ARK 12" as 

contemplated in paragraph 19 of the Kuchar affidavit, and attached and 

subsequently dealt with as "RK 3" and "RK 4.1". 

4. In addition, and in order to explain why I am in a position to depose to this affidavit, I 

should make the following clear: 

4.1. I was involved with Pam Golding Properties and was the lead agent for the 

project, both as at the time of the sales and for some time thereafter. 

4.2. I was present at the venue both during the registration period as well as 

during the sales period. In fact I was intimately involved in organising the 

launch as a whole and also frequented the selection room. 

4.3. I can confirm generally that any client or prospective purchaser who had any 

question about whether and how the Fernkloof Estate would be fenced 

would, as a matter of course, typically have been referred and directed (by 

the estate agent to whom such person had addressed his or her questions) 

to "RK3" as displayed in the selection room. 

4.4. As is evident from "RK4.2", "RK4.1" itself - the framed plan that was 

displayed in the selection area - bore the following legend: "For boundary 

structures drawing refer to P P. DWG No 7576 201." The latter is a reference 

to "RK 3", which was on display a few meters away. 

2 



4.5. To my knowledge, the basis on which erven in the Estate were sold (and 

marketed) is and was at all times as described in the Kuchar affidavit. 

4.6. I also confirm that my understanding of the legend on 11RK 3", dealt with at 

length in Kuchar's affidavit, is and was at all material times in line with the 

meaning of such legend as described in such affidavit. 

5. Wrth respect to paragraph 21 of the Kuchar affidavit in particular I confirm the 

correctness of what Is said there. In addition I confirm the following: 

5.1. The reference to Tracy Quincey Properties is to the estate agency, Quincey 

Properties, now managed by my son in Hermanus. 

5.2. I confirm that the original framed versions of "RK 3" and "RK 4.1" hung at the 

above-mentioned premises until early June 2012 when they were removed 

by members of Respondent's legal team for the purposes of being 

photographed. 

5.3. Prior to this, but after the sales draw, these plans were kept in an on-site 

sales office (a container) but were fortunately salvaged when the on-site 

office was destroyed. 

TRACY QUINCEY 

3 



·. 

Sworn to and signed in my presence at ~io·~~ ~·A-f~_ on this ~)_day of 

JUNE 2012 by the deponent who declared that she: 

(a) knows and understands the contents of this affidavit; 

(b) has no objection to the taking of the prescribed oath; 

(c) considers the oath to be binding on her conscience; 

4 
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IN THE HIGH COURT OF SOUTH AFRICA 
(WESTERN CAPE HIGH COURT, CAPE TOWN) 

In the matter between: 

MARIUS JAKOBUS KLEYNHANS 

in his capacity as Trustee for the 

time being of The Kleynhans Family Trust 

and 

HEATHER KLEYNHANS 

in her capacity as Trustee for the 

time being of the Kleynhans Family Trust 

CORNERCADE(PTY)LTD 

SHIRLEY MILLICENT KOSTER 

TIELMAN NIEUWOUDT AGENBAG 

AND 

OVERSTRAND MUNICIPALITY 

CASE NO: 12755/2011 

FIRST APPLICANT 

SECOND APPLICANT 

THIRD APPLICANT 

FOURTH APPLICANT 

FIFTH APPLICANT 

RESPONDENT 

APPLICANTS' HEADS OF ARGUMENT 
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INTRODUCTION 

1. It will be evident from a reading of these heads of argument and those filed 

on behalf of the Respondents that, whilst the parties are ad idem that the 

matter cannot proceed in the absence of certain parties (the interested 

parties), they have very different views as to how this matter should be 

dealt with. 

2. In essence the Applicants, who are dominus litis, seek a postponement of 

the matter so that the issues can be properly ventilated at a hearing that is 

attended by all interested parties, after proper discovery has taken place 

and the papers have been finally settled. 

3. The Respondent on the other hand moves for an order dismissing the 

application at this stage already on what, it is respectfully submitted, are 

somewhat startling grounds. 

4. In the alternative the Respondent, at this stage already, seeks what is 

essentially a gagging order that will result in the matter proceeding without 

all of the material facts being placed before the court that eventually 

decides the matter. 



... 
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Applicants' contentions as to how the matter should proceed 

5. The Applicants ask for an order in terms of Rule 35(11) calling upon the 

Respondent to make discovery under oath of all documents in its power or 

under its control relating to the matters in issue in these proceedings. 

6. The Applicants have indicated that after discovery has been made, they 

intend to supplement their replying affidavits and they will probably also 

amend the relief claimed to also include an alternative claim for damages. 

7. This claim will be couched in the alternative to the Applicants' claim for 

specific performance that the Respondent be ordered to ensure that the 

Fernkloof Estate (the Estate) is fully protected by electrified fencing. 

8. In this regard the Applicants have repeatedly stated that they are intent on 

proceeding with this claim as their preferred option given the importance 

that they place on the safety of their families. 

9. It is clear from a reading of the replying affidavit that the alternative claim 

will be based on a fraudulent misrepresentation and/or a deliberate non-

disclosure by the Respondent and/or its servants or agents that it was 

never the Respondents intention to erect a fence around the Estate. 

570 
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10. That this was the Respondent's true intention only became evident to the 

Applicants when the Respondent's answering affidavits were filed. 

11. The Applicants are understandably loath to formulate this claim until 

proper discovery has been made of all relevant documents and all of the 

salient facts are known to them and to their legal advisors. 

12. As far as the interested parties are concerned, the Applicants contend that 

it would be just and equitable for this Honourable Court to issue what is on 

of the standard type of orders that are made in matters such as this. 

13. In this regard our Courts have frequently in the past exercised an inherent 

jurisdiction to afford third parties, that can demonstrate that they do indeed 

have a direct and substantial interest in proceedings, an opportunity to 

either join as parties to the proceedings or to indicate that they will abide 

the decision of the Court. 

14. Applicants accordingly ask that the matter be postponed sine die so that: 

14.1 discovery as aforesaid can take place; 

14.2 replying affidavits can be supplemented; 

14.3 the relief claimed by them can be amended to include an 

alternate claim for damages; and 
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4. 

14.4 such measures as this Honourable Court deems appropriate, in 

order to safeguard the position of interested parties, can be 

implemented. 

Respondent's contentions as to how the matter should proceed 

15. It appears from the Respondent's Heads of Argument, as well as two 

interlocutory applications that have recently been filed, that the 

Respondent seeks an order at this stage: 

15.1 striking out substantial portions of the Founding and Replying 

Affidavits; 

15.2 opposing the relief proposed by the Applicant's in order to 

safeguard the position of interested parties; 

15.3 asking for an order dismissing the application on the grounds of 

non-joinder; because the Applicants (provisional) relying affidavits 

were filed out of time and on the basis that the claim (as presently 

formulated) has prescribed; and 

580 
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15.4 by necessary implication therefor, also opposing the application for an 

order in terms of Rule 35( 11) and for a postponement of the matter. 

16. It is submitted that it would be a grave miscarriage of justice to grant the 

Respondent the relief that it seeks at this stage of the proceedings and 

that the preferable option would be to deal with the matter on the basis 

proposed by the Applicants. 

17. As for costs it is submitted that the Respondent should pay the costs that 

have been incurred as a consequence of it opposing the relief sought by 

the Applicants as well as the wasted costs that have been incurred in 

dealing with its applications for striking out and dismissal of the 

Application. 

DISCOVERY 

18. It is trite that proper discovery is an essential feature of a litigant's right to 

a fair trial and that the Court can make a discovery order in application 

proceedings 1• 

19. In this regard Rules 35(11 ), read with Rule 35(13), gives this Honourable 

Court the necessary jurisdiction to make the discovery order that the 

1Herbstein and Von Winsen,-The Civil Practice of the Supreme Court of South Africa, Fourth edition, at page 
608 
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Applicants seek at this stage of the proceedings. These rules provide as 

follows: 

Rule 35 ( 11) - "The court may, during the course of any 

proceeding, order the production by any party thereto under 

oath of such documents or tape recordings in his power or 

control relating to any matter in question in such proceeding as 

the court may think meet, and the court may deal with such 

documents or tape recordings, when produced, as it thinks 

meet." 

Rule 35 (13)- "The provisions of this rule relating to discovery 

shall mutatis mutandis apply, in so far as the court may direct, to 

applications." 

20. It will be argued with reference to papers, as well as to the Respondents 

response to a Notice that was issued in terms of Rule 35( 14 ), that there 

are many important documents relating to this matter that have not yet 

been made available to the Applicants2
. 

21. Until these documents have been made available, the Applicants are 

simply not in a position to: 

2 Significantly the "response" was not in the form of a discovery affidavit. 
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21.1 reply fully to the allegations that have been made by the 

Respondent in the answering affidavits; and 

21.2 make informed decisions as to how to proceed further in this 

matter, inter alia, as regards the formulation of the alterna~e relief that 

they are entitled to claim. 

22. The Applicants accordingly ask for as order in terms of Rule 35(11) that 

the Respondent be ordered to produce under oath such documents or 

tape recordings in its power or control and that relates to any matter in 

question in these proceeding, including but not limited to the documents 

that are referred to in Annexure "CO 1" to the draft order that has been 

filed of record. 

POSTPONEMENT AND JOINDER 

23. It is trite that in terms of its inherent jurisdiction, the Court has a discretion 

to mero motu require the joinder of parties in any proceedings that have 

been instituted.3 

3 See SA Steel Equipment Co (Pty) Ltd and Others v Lurelk (Pty) Ltd 1951 (4) SA 167 (T) at 172-3; Toekies 
Butchery (Edms) Bpk en Andere v Stassen 1974 (4) SA 771 (T) at 774; Smith v Conelect 1987 (3) SA 689 (W) 
at 694 
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24.1n HARDING v SASSON AND ANOTHER 1995 (4) SA 499 (C) at 501, 

VAN REENEN AJ (as he then was) held as follows as regard the reason 

for the exercise of this discretion: 

"A Supreme Court will exercise its discretion to order the joinder 

of a party, inter alia, to ensure that all persons interested in the 

subject-matter of the dispute and whose rights may be affected 

by the judgment of the Court are before it to avoid a multiplicity 

of actions and to avoid a waste of costs (see SA Steel 

Equipment Co (Pty) Ltd v Lurelk (Pty) Ltd (supra at 172H-

173A))" 

25. The following extract from the judgement of FAGAN AJA in 

AMALGAMATED ENGINEERING UNION v MINISTER OF LABOUR 1949 

(3) SA 637 (A) at 659-660, is also pertinent in this regard: 

"Indeed it seems clear to me that the Court has consistently 

refrained from dealing with issues in which a third party may 

have a direct and substantial interest without either having that 

party joined in the suit or, if the circumstances of the case admit 

of such a course, taking other adequate steps to ensure that its 

judgment will not prejudicially affect that party's interests. There 

may a/so, of course, be cases in which the Court can be 

satisfied with the third party's waiver of his right to be joined, e.g. 
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if the Court is prepared, under all the circumstances of the case, 

to accept an intimation from him that he disclaims any interest or 

that he submits to judgment. '4 

26. In AFRISUN MPUMALANGA (PTY) LTD v KUNENE NO AND OTHERS 

1999 (2) SA 599 (T) at 610, SOUTHWOOD J, stated the following with in 

regard to the circumstances in which the Court should exercise its 

discretion to join interested parties: 

"In United Watch & Diamond Co (Pty) Ltd and Others v Disa Hotels Ltd 

and Another 1972 (4) SA 409 (C) at 415E-H Corbett J, as he then was, 

stated the relevant principles as follows: 

'It is settled law that the right of a defendant to demand the 
joinder of another party and the duty of the Court to order such 
joinder or to ensure that there is waiver of the right to be joined 
(and this right and this duty appear to be co-extensive) are 
limited to cases of joint owners, joint contractors and partners 
and where the other party has a direct and substantial interest in 
the issues involved and the order which the Court might make 
(see Amalgamated Engineering Union v Minister of Labour 1949 
(3) SA 637 (A); Koch and Schmidt v Alma Modehuis (Edms) Bpk 
1959 (3) SA 308 (A)). 

In Henri Viljoen (Pty) Ltd v Awerbuch Brothers 1953 (2) SA 151 
(0), Horwitz AJP (with whom Van Blerk J concurred) analysed 
the concept of such a "direct and substantial interest" and after 
an exhaustive review of the authorities came to the conclusion 
that it connoted (see at 169) 

4 This judgement also illustrates the dangers of not dealing with issues of joinder at the appropriate time. 
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". . . an interest in the right which is the subject-matter of the 
litigation and ... not merely a financial interest which is only an 
indirect interest in such litigation". 

This view of what constitutes a direct and substantial interest 
has been referred to and adopted in a number of subsequent 
decisions, including two in this Division (see Brauer v Cape 
Liquor Licensing Board 1953 (3) SA 752 (C) - a Full Bench 
decision which is binding upon me - and Abrahamse and Others 
v Cape Town City Council 1953 (3) SA 855 (C)), and it is 
generally accepted that what is required is a legal interest in the 
subject-matter of the action which could be prejudicially affected 
by the judgment of the Court (see Henri Viljoen's case supra at 
167).' 

Joinder is a matter for the Court to decide even if the parties to the 

relevant litigation do not raise the point or insist on the joinder of 

another party: Toekies Butchery (Edms) Bpk en Andere v Stassen 

1974 (4) SA 771 (T) at 774G--H; Harding v Basson and Another 1995 

(4) SA 499 (C) at 5010--E. 

A court will order the joinder of another party to ensure that all the 

parties interested in the subject-matter of the dispute and whose rights 

may be affected by the judgment of the court are before it to avoid a 

multiplicity of actions and to avoid a waste of costs (Harding v Basson 

and Another (supra at 5011--J))". 

27. In this matter the Respondent has identified three different groups that 

may have an interest in the outcome of these proceedings, namely: 
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27.1 The owners of erven in the Estate;5 

27.2 The Hermanus Golf Club;6 and 

27.3 The owners of adjoining properties whose properties may have 

to be "fenced off' in the event of the Court granting an order for 

specific performance.7 

28. The Applicants agree that: 

28.1 the owners (as well as the residents) of erven in the different 

precincts on the Estate;8 and 

28.2 the Hermanus Golf Club9 

must be joined as parties to the proceedings. 

29. The Applicants do not however concede that the property owners on the 

Northern and Southern boundaries of the Estate necessarily have an 

interest in the right which is the subject-matter of the litigation in this 

matter.10 

30. In this regard it is contended that such rights (ie not to be fenced off) can 

only arise as a result of: 

30.1 a contractual servitude; 

5 Answering Affidavit paragraph 5.16, Record page 277 
6 Answering Affidavit paragraph 6, Record page 277 
7 Answering Affidavit paragraphs 5.9; 5.10; and 6, Record page 277 
8 Replying Affidavit, paragraphs 11 to 23 
9 Replying Affidavit, paragraphs 24 to 31 
10 Replying Affidavit, paragraphs 32 to 45 
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30.2 acquisitive prescription; or 

30.3 the Estate development zoning conditions, 

none of which have been established in this instance.11 

31. The Applicants have however made it clear in their replying affidavits that 

they have no objection to these property owners being afforded an 

opportunity to say whether or not they have such an interest so as to place 

this Honourable Court in a position to properly exercise its discretion in 

deciding whether or not to join them as parties to these proceedings.12 

32. It is submitted that the potential disadvantages attendant upon not 

affording such parties an opportunity to state their interest13 exceeds the 

advantages of taking a final decision as to their interest on the papers that 

are currently before court. 

33. Prudence accordingly dictates that these property owners be afforded an 

opportunity to state their position before the matter proceeds further. 

34. A perusal of the cases in which the Court has been faced in similar 

situations reveals that two possible routes have been followed: 

11 See Klippoortje Estates and Tramway Co., Ltd., v The Government 1905 TS 542 at 548 where. INNES states 
that the right to fence ones property is a common law right. See also the comments in the last paragraph of Rex 
v Keelay 1947 (2) SA 1167 (GW) 
12 Replying Affidavit, paragraph 46, 
13 As to which see the references to the Collins and Toffie cases in Amalgamated Engineering Union V 
Minister of Labour 1949 (3) Sa 637 (A) at 659 where the Court of Appeal sent matters back to the trial court to 
be dealt with afresh because third parties "might be affected". 
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34.1 In certain instances the Court has simply left it up to the 

Applicant's attorney to establish what the attitude of interested parties 

is and to report back to the Court in that regard, after which the Court 

decides how the matter should be dealt with further; 14 

34.2 In other instances, the Court has made use of a Rule Nisi calling 

upon interested parties to show cause, if any why they should or 

should not be joined as parties to the proceedings.15 

35. In this matter the Draft Order follows the procedure used by the Supreme 

Court of Appeal and proposes that the application should be postponed 

sine die in order to allow the applicants to demonstrate what the stand of 

the parties in question are in relation to these proceedings. 

36. Due regard being had to the uncertainties surrounding the position of the 

third category of persons referred to above it may however be more 

appropriate for the Court to make use of a Rule Nisi in order to: 

36.1 first afford these persons an opportunity to state the basis upon 

which they believe that they have a direct and substantial interest in 

the rights that are the subject matter of this application; 

36.2 before directing that they should be joined as interested parties 

in these proceedings. 

14 See for example Pretorius v Slabbert 2000 (4) SA 935 (SCA) 
15 See for example Harding v Basson and Another 1995 (4) SA 499 (C) 
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APPLICATIONS TO STRIKE OUT 

37. The Respondent has recently launched two applications to strike out many 

of the allegations made in the founding and replying papers. 

38. It is submitted that these applications should be dismissed on two grounds 

39. Firstly, it is submitted that: 

39.1 the appropriate time to consider applications to strike out will be 

after all of the issues in this matter have crystalized and necessary 

parties have been joined; 

39.2 the applications to strike out are accordingly premature; and 

39.3 should for that reason be dismissed. 

40. Secondly, and only in the event of the Honourable Court finding that the 

striking out applications are not premature, the Applicants contend that 

they are in any event without merit and ought for that reason also to be 

dismissed with costs. 
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41. In support of its contention that the allegations in question should be 

struck out the Respondent relies on the following: 

41.1 The parole evidence rule as re-stated in Van Aardt v Galway 

2012 (2) 312 (SCA) 318 para 9, that evidence concerning the 

subjective intention of the parties, their prior negotiations and 

discussions and what they understood certain references in their 

contract to mean, is inadmissible; 16 

41.2 The contention that some of the allegations are "irrelevant to the 

resolution of the dispute between the parties and, again, liable to be 

struck out for that reason" 17 

41.3 That "contextual evidence" must be used "as conservatively as 

possible" and that this cannot be done in this instance since 

"Applicants' claims in connection with prior representations allegedly 

made to them in relation to the fencing of the Estate go absolutely to 

the root of their claims" 18 

42. Each of these grounds are dealt with under separate sub-headings below. 

16 Respondents Heads of Argument para 7 
17 Respondents Heads of Argument para 8 
18 Respondents Heads of Argument para 9 
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THE PAROLE EVIDENCE RULE 

43. In Johnston v Leal 1980(3) SA 927 A, Corbett JA said the following in 

relation to this rule: 

"It is clear to me that the aim and effect of this rule is to prevent a party 

to a contract which has been integrated into a single and complete 

written memorial from seeking to contradict. add to or modifv the 

writing by reference to extrinsic evidence and in that way to redefine 

the terms of the contract .... 

To sum up, therefor, the integration rule prevents a party from altering, 

by the production of extrinsic evidence, the recorded terms of an 

integrated contract in order to relv on the contract as altered." 

44. It will be evident from a perusal of the paragraphs that the Respondent's 

seek to have struck out that not a single one of them seeks to contradict, 

add to or modify the writing and neither are the Applicants seeking to re-

define the terms of the contract. 

45. Instead, the paragraphs in question are designed to facilitate the proper 

interpretation of the terms of the contract in so far as they relate to the 

fencing of the Estate. Evidence that is adduced for this purpose is clearly 

admissible. 
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46. The technique consistently adopted was summarised as follows by Joubert 

JA in Coopers and Lybrand v Bryant 1995(3) SA 761 A ay 762E to 768E 

"According to the 'golden rule' of interpretation the language in the 

document is to be given its grammatical and ordinary meaning, unless 

this would result in some absurdity or repugnancy or inconsistency with 

the rest of the instrument ... The mode of construction should never be 

to interpret the particular word or phrase in isolation (in vacuo) by 

itself .... The correct approach to the application of the 'golden rule' of 

interpretation after having ascertained the literal meaning of the word 

or phrase in question is, broadly speaking to have regard; 

(1) to the context in which the word or phrase is used with its 

interrelation to the contract as a whole, including the nature and 

purpose of the contract .... ; 

(2) To the background circumstances which explain the genesis and 

purpose of the contract. ie to matters probably present to the minds 

of the parties when they contracted ... ; 

(3) To apply extrinsic evidence regarding the surrounding 

circumstances when the language of the document is on the face of 

it ambiguous, by considering previous negotiations and 

correspondence between the parties. subsequent conduct of the 

parties showing the sense in which they acted on the document. 

save direct evidence of their own intentions." 
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[EMPHASIS ADDED] 

Evidence concerning the subjective intention of the parties 

47. The only evidence of the subjective intention of a party that is contained in 

the affidavits that have been filed of record in this matter is (ironically) 

contained in paragraphs 15; 36; 41; 61; 82; and 84 of the Answering 

Affidavit. 

48. This evidence has been introduced by the Respondent and relates to the 

its alleged intention at the time of the conclusion of the Deeds of Sale. 

49. So for example it is stated in paragraph 41 of the An~wering Affidavit that 

"there was no intention on the part of the Respondent (as seller and 

. developer) to fence out the Herman us Heights and Main Road properties." 

50. This evidence is directly in conflict with the express terms of the Deeds of 

Sale including the legend to the plan that Respondent contends formed 

part of the Deed of Sale. This statement is accordingly parole evidence 

that ought to be struck out. 
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51. The Applicants do not however object to the introduction of this evidence 

for the following reasons: 

51.1 It is trite that the parole evidence rule can never serve to 

exclude evidence of misrepresentation or fraud19
; 

51.2 When seen in the context of the representations that were 

admittedly made by the Respondents prior to the sales being 

concluded, the aforementioned evidence of the Respondent's 

subjective intention, strongly suggests that it was in fact guilty of a 

deliberate misrepresentation and/or a fraudulent non-disclosure when 

the sales were concluded; and 

51.3 Subject to what a discovery order in terms of rule 35(11) may 

reveal, these allegations will in all probability underpin the alternative 

relief that the Applicants propose seeking in this matter. 

Nature and purpose of the contract 

52. The following paragraphs which the Respondent seeks to have struck out 

deal with the nature and purpose of the contract: 

19 See Christie, The Law of Contract in South Africa, 3rd edition, page 214 
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52.1 Founding Affidavit paragraphs 20; 21; 22; 23; 46; 47; 48; and 49 

52.2 Replying Affidavit paragraphs 11; 12; 15; 16 to 22 

Matters probably present to the minds of the parties when they 

contracted 

53. The following paragraphs which the Respondent seeks to have struck out 

deal with matters probably present to the minds of the parties when they 

contracted: 

53.1 Founding Affidavit paragraphs 20; 21; 22; 23; 42; 43; 44; 45; 46; 

47; 48; 49; and 63 

53.2 Replying Affidavit paragraphs 33 to 38; 56; 61; 91 to 95; 102.2 

last sentence; 121.1 to 121.22 

Evidence of surrounding circumstances 

54. Given the interpretation that the Respondents seek to place on the 

wording of the contract they cannot possibly contend that evidence of 

surrounding circumstances may not be adduced. 

Evidence of previous negotiations and correspondence 

55. The following paragraphs which the Respondent seeks to have struck out 

contain evidence of previous negotiations and correspondence: 
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55.1 Founding Affidavit paragraphs 42; 43; 44; 45; 46; 47; and 48; 

Evidence of subsequent conduct 

56. The following paragraphs which the Respondent seeks to have struck out 

contain evidence of subsequent conduct: 

56.1 Founding Affidavit paragraphs 28; 29; 56; and 58; 

56.2 Replying Affidavit paragraphs 25 to 29; 41; 42; 52; 58 to 66; 84 

to 87; 96 to 98; 102.3; 103; 114; 121.23 to 121.25 

Misrepresentation and fraud 

57. As previously mentioned, the parole evidence rule cannot be invoked to 

exclude evidence of misrepresentation or fraud. 

58. The following paragraphs which the Respondent seeks to have struck out 

contains material evidence which (when seen in the light of the 

Respondent's self-proclaimed intention at the time that it concluded the 

Deeds of Sale) contains evidence which is pertinent in this regard: 

58.1 Founding Affidavit paragraphs 20; 21; 22; 23; 28;29; 42; 43 -

49; 56; 58; 63; 

58.2 Supporting Affidavit Heather Kleynhans paragraphs 4;6 and 7; 
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58.3 Supporting Affidavit Minette Kleynhans Kleynhans paragraphs 

4,6 and 7; 

58.4 Supporting Affidavit Shirley Millicent Koster paragraphs 5; 7 and 

a· 
' 

58.5 Supporting Affidavit Tileman Nieuwoud Agenbach paragraphs 4 

,6 and; 7; 

58.6 Replying Affidavit paragraphs 11; 12; 15 to 23; 36; 39; 41; 52; 

58 to 65 ;72 to 80; 91; 95; 102.2 last sentence; 1 02.3; 1 03; and 121. 

ALLEGATIONS ALLEGEDLY IRRELEVANT TO THE RESOLUTION OF 

THE DISPUTE BETWEEN THE PARTIES 

59. A consideration of the allegations in the founding and replying affidavits 

reveal that they all fall into one or more of the aforementioned categories 

of admissible evidence. There is accordingly no basis upon which they can 

be struck out. 

60. It is in any event made clear in the replying affidavit that the Applicants 

intend to amplify their replying affidavit and that they will in all probability 

include an alternative claim for damages. It is accordingly not appropriate 

to strike out allegations the significance of which are already evident and 

will become especially pertinent at a later stage.20 

2° Compare the remarks ofThring J in Rail Commuters' Action Group and others v Transnet Ltd and others 
2006 (6) SA 68 (C) which although made with reference to pleadings is equally relevant here given that the 
matter may well be referred for the hearing of oral evidence depending upon the further conduct of the matter 
and in which event the affidavits will probably stand as the pleadings in the matter. 
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61. It is evident from the second application to strike out allegations in the 

replying affidavit that the Respondent is desperately seeking to remove 

allegations from the papers that do not advance its case. So for example 

the Respondent seeks to strike out allegations pertaining to: 

61.1 Allegations that are relevant to the question of prescription;21 

61.2 The reasons why the owners and occupiers of homes in the 

Estate as well as the Hermanus Golf Club should be joined as 

interested parties;22 

61.3 The reasons why the Northern and Southern property owners 

may in fact not have a direct and substantial interest in the 

proceedings;23 

61.4 Allegations relating to the conditions that were imposed when 

the development of the Estate was approved;24 

61.5 Allegations that reveal that these conditions were never 

amended by a decision properly taken by the Respondent or any other 

appropriate authority; 25 

21 2nd Application to strike out paragraphs 52 and 56 
22 2nd Application to strike out paragraphs 6; 11; 15; 16-23; 25-30 
23 2nd Application to strike out, paragraphs 33- 42 
24 2nd Application to strike out paragraphs 15; 16-23; 27; 34; 38; 102.3; 103 and 121 
25 2nd Application to strike out paragraphs 19; 39; 72; 121.19; 121..20; 121.21 
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61.6 Allegations relating to the non-disclosure of the Respondent's 

true intention at the time of the conclusion of the Deeds of Sale and 

the inferences that must be drawn therefrom, due regard being had to 

the misrepresentations that were made prior to the conclusion of the 

Deeds of Sale (and which the Respondent also seeks to have struck 

out);26 

61.7 Allegations of the effect that these misrepresentations had on 

purchasers of erven in the Estate;27 

61.8 Allegations relating to the Respondent's subsequent conduct 

and how these belie its version of the agreement between the 

parties.28 

61.9 Allegations made with reference to the Respondent's response 

to the Rule 35(14) notice and the inferences that should be drawn 

therefrom; 29and 

61.10 Allegations relating to further documents that the Applicants 

believe are relevant and that ought to be discovered under oath before 

they complete their reply to the Respondent's answering affidavits.30 

26 2nd Application to strike out paragraphs 75 to 80. 
27 2nd Application to strike out paragraphs 11; 12; 76, 77 
28 2nd Application to strike out paragraphs 28; 52; 58- 63 
29 2nd Application to strike out paragraphs 15; 25,2 -25.4; 29; 37; 39; 61; 72; 29; 86 and 114 
30 2nd Application to strike out paragraphs 119 to 124 
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62. A consideration of the categories into which each of the aforementioned 

allegation fall makes it manifestly clear that all of the allegations are most 

certainly relevant to the disputes that have arisen between the parties. 

CONTEXTUAL EVIDENCE MUST BE USED CONSERVATIVELY 

63. The Respondents contend that "contextual evidence" must be used "as 

conservatively as possible". 

64. That much is trite and has already been dealt with above. The Respondent 

has however not applied the rule correctly. 

65. This ground for striking out has been dealt with under the heading of 

Parole Evidence Rule and the submissions made are not repeated. 

CONCLUSION RE STRIKING OUT 

66. It is respectfully submitted that there is accordingly no basis for granting 

the striking out applications and they should accordingly be dismissed with 

costs. 
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DISMISSAL FOR LATE FILING OF REPLYING AFFIDAVIT 

67. The arguments advanced under this head have been dealt with fully in the 

affidavit that has been filed of record in this matter. 

PRESCRIPTION 

68. There are three grounds upon which the Applicants rely for asserting that 

their claims for specific performance have not prescribed. These are dealt 

with under separate sub-headings. 

The Respondents have not discharged the onus of proving that the 

claim for specific performance has prescribed 

69. In DELOITTE HASKINS & SELLS CONSULTANTS (PTY) L TO v 

BOWTHORPE HELLERMAN DEUTSCH (PTY) LTD 1991 (1) SA 525 (A) 

at 532-3, VAN HEERDEN JA said the following 

"Section 12(1) of the Prescription Act 68 of 1969 provides that 

'prescription shall commence to run as soon as the debt is due'. This 

means that there has to be a debt immediately claimable by the 

creditor or, stated in another way, that there has to be a debt in respect 

of which the debtor is under an obligation to perform immediately. See 

The Master vI L Back & Co Ltd and Others 1983 (1) SA 986 (A) at 

1004, read with Benson and Others v Walters and Others 1984 (1) SA 
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73 (A) at 82. It follows that prescription cannot begin to run against a 

creditor before his cause of action is fully accrued, ie before he is able 

to pursue his claim (cf Van Vuuren v Boshoff 1964 (1) SA 395 (T) at 

401)." 

70. In MINISTER OF TRADE AND INDUSTRY v FAROCEAN MARINE (PTY) 

LTD 2006 (6) SA 115 (C) at 122, WAGLAY J said: 

"[32] Generally speaking, a debt arising from a contract becomes 'due' 

according to the terms of the contract, or, in the absence of an express 

stipulation, within a reasonable time. A debt may thus, in terms of its 

contract, become due, and hence claimable, only after the occurrence 

of some event and the determinant should always be the intention of 

the parties." 

71. Where prescription is raised as a defence, it is the Respondent who bears 

the onus of establishing, as a matter of probability, that prescription 

commenced to run and had expired before the application was instituted. 

The Respondent must accordingly allege and prove the facts from which it 

can be concluded that the claim has prescribed.31 

31 See Gericke v Sack 1978 (1) SA 821 (A) at 827-8 
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72. This includes alleging and proving the date of the inception of the period of 

prescription. 32 

73. The Respondent, who bears the onus to prove that the Applicants' claims 

have prescribed, has misconstrued the test that must be applied in 

deciding when prescription commenced to run in respect of the debt that is 

the subject matter of this application. 

74. The prescription of a debt such as that which is the subject matter of this 

application only commences to run after a reasonable time has elapsed 

from the date upon which the agreement from which it emanates was 

concluded. 

75. In the instant case it is common cause that the relevant Deeds of Sale 

were concluded in November 2005. In its answering affidavit the Applicant 

does not however address the question as to what is or is not a 

reasonable time for the performance of its obligation to fence the entire 

property including that portion which is the subject matter of this 

application (the unfenced portion). 

76. In the result the Respondent has not discharged the onus that it bears to 

prove that the Applicants' claim for specific performance have prescribed. 

32 Naidoo No and Others vNaidoo and Another 2010 (5) SA 514 (KZP) at 515I-517G, SWAIN J 
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77. In determining what is a reasonable time for performance of the debt in 

question (ie fencing the unfenced portion) all relevant factors must be 

taken into account and in this regard it will be evident from the 

Respondent's papers 33 that: 

77.1 an extremely complex and time consuming procedure was 

envisaged in relation to the fencing of the unfenced portion; 

77.2 fencing of this portion was conditional and had to be preceded 

by a process of consultation with a large number of property owners 

located on this boundary (some of whom are not permanent residents 

of Hermanus) and the exploration of other suitable options to see 

whether the integrity of security could be achieved by other means; 

77.3 clearly the obligation to fence the unfenced portion was 

envisaged only as a last resort and would only arise when it became 

evident that the integrity of security could not be maintained by other 

means to the satisfaction of the house owners in the Estate and the 

Club; 

77.4 a reasonable time would have to elapse in order to see if it was 

possible to put measures in place so as to ensure that the integrity of 

33 Replying Affidavit Paragraphs 36-38 
34 Answering Affidavit Paragraphs 79 and 84 
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77.5 the security was not compromised without fencing the unfenced 

portion of the Estate. 

78. It is common cause on the papers that the Respondent was still doing 

work on portions of the security fence in late 201035
. 

79. During the period November 2009 and September 2010, the Respondent 

in fact spent R300 00,00 (Three Hundred Thousand Rand) on inter alia 

260 meters of palisade fencing on the southern boundary and a further 

R150 000,00 (One Hundred Fifty thousand Rand was earmarked to be 

spent on identified problem areas in the fence around the boundary of the 

Estate. The Respondent further acknowledged its responsibilities as late 

as September 2010 by spending an amount of approximately R450 000,00 

(Four Hundred Fifty Thousand Rand) to fulfil its obligations in fencing the 

perimeter and in the performance of its obligation to secure the Estate.36 

80. In view of the aforegoing, it must be concluded that the Respondent 

reasonably required until at least September 2010, in order to perform its 

obligations to fence the unfenced portion of the Estate and prescription 

cannot have commenced to run before that date. 

81. The Respondent has accordingly not discharged the onus of proving that 

the Applicants claims have prescribed. 

35 Founding Affidavit Paragraph 24; Answer paragraph 46 and 48-50; Replying Affidavit Paragraph 52 
36 Replying affidavit Paragraph 52 
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Interruption of the running of prescription 

82. Section 14 of the PRESCRIPTION ACT 68 OF 1969 deals with the 

interruption of prescription. It provides that: 

"14 (1) The running of prescription shall be interrupted by an express or 

tacit acknowledgement of liability by the debtor. 

14 (2) If the running of prescription is interrupted as contemplated in 

subsection (1), prescription shall commence to run afresh from the day 

on which the interruption takes place or, if at the time of the interruption 

or at any time thereafter the parties postpone the due date of the debt 

from the date upon which the debt again becomes due." 

83. The Respondent does not dispute that it continued to take steps to secure 

the perimeter of the Estate, including trying to prevail upon others to do so 

on the basis of an admitted obligation. 

84. In the premises it is submitted that the Respondent has both tacitly and 

expressly acknowledged that it has a contractual duty to perform the 

obligation which is the subject matter of the application. 
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85. In the premises the running of prescription has been interrupted and 

prescription commences to run afresh from September 2010, alternatively 

from 19th May 2009.37 

Conditions of authorization 

86. The documents that are annexed to the Answering Affidavit in relation to 

the conditions of authorization pursuant whereto the Estate was re-zoned 

and the development approved stipulate that there will be a surrounding 

fence around the whole of the "activity" being the entire Estate. 38 

87. The entitlement to claim that the fence should be erected according also 

arises by virtue of these provisions and could for that reason also not have 

prescribed. 

COSTS 

88. As for costs it is submitted that the Respondent should pay all of the costs 

that have been incurred as a consequence of it opposing the relief sought 

by the Applicants as well as the wasted costs that have been incurred in 

dealing with its applications for striking out and dismissal of the 

Application. 

AJ NELSON SC 

5TH June 2012 

37 Replying affidavit paragraph 54 
38 Replying Affidavit paragraphs 16 to 22 and 56 
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BOX 135 

IN THE HIGH COURT OF SOUTH AFRICA 

WESTERN CAPE HIGH COURT, CAPE TOWN 

In the appplication of: 

MARIUS KLEYNHANS 
In his capacity as Trustee for the time being of 
The Kleynhans Family Trust 

HEATHER KLEYNHANS 
In her capacity as Trustee for the time being of 
The Kleynhans Family Trust 

CORNERCADE (PTY) LTD 

SHIRLEY MILLICENT KOSTER 

TIELMAN NIEUWOUDT AGENBAG 

and 

OVERSTRAND MUNICIPALITY 

ON THE ROLL: 7/6/12 

CASE NUMBER: 12755/2011 

151 APPLICANT 

2nct APPLICANT 

3rct APPLICANT 

41
h APPLICANT 

51
h APPLICANT 

RESPONDENT 

FILING NOTICE 

DOCUMENTS FILED : 

Respondent's Heads of Argument. 

Dated at Cape Town this 6th day of JUNE 2012 

VANDERSPUY 
PC Neethling 
021 419 3622 
paulan@vdslaw.co.za 

CHIN INC 
12 Hope Street 
HERMAN US 



) 

To: 

and to: 

VANDERSPUY 

THE REGISTRAR 
High Court 
CAPE TOWN 

MICHAEL RANGE & ASS 
Attorney for Applicants 
Herman us 
c/o Strauss Daly Inc 
15th Floor 
The Terraces 
34 Bree Street 
CAPE TOWN 
Ref: L Malherbe 

PC Neethling 
0214193622 

paulan@vdslaw.co.za 

c/o Vander Spuy Cape Town 
Attorn y for Respondent 

-· 
(Ref. ling/MM/ar/CH 11 /0028) 
4th Floor 
14 Long St 
Cape Town 
P 0 Box 17 
Cape Tow 
OX: 53 C ·pe Town 
(Tel. 419-3622) 
(FX: 418-1329) 
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IN THE HIGH COURT OF SOUTH AFRICA 
(WESTERN CAPE HIGH COURT, CAPE TOWN) 

Case no: 12755/11 

In the matter between: 

MARIUS KLEYNHANS 

in his capacity as Trustee for the time 
being of The Kleynhans Family Trust 

HEATHER KLEYNHANS 

in her capacity as Trustee for the time 
being of The Kleynhans Family Trust 

CORNERCADE (PTY) LTD 

SHIRLEY MILLICENT KOSTER 

TIELMAN NIEUWOUDT AGENBAG 

AND 

OVERSTRAND MUNICIPALITY 

First Applicant 

Second Applicant 

Third Applicant 

Fourth Applicant 

Fifth Applicant 

Respondent 

RESPONDENT'S HEADS OF ARGUMENT 
(APPLICATION IN TERMS OF RULE 6(5)(g)) 

(Postponed for hearing in the Fourth Division on Thursday 7 June 2012) 

INTRODUCTION 

1. Applicants have applied for an order directing the Respondent to ensure that the 

Fernkloof Estate in Hermanus ("the Estate") is fully protected by electrified fencing 
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designed to prevent unauthorised access to the Estate.1 In effect this Court is being 

asked to order the Respondent to erect an electrified ferice, of unspecified make-up 

and design, along certain portions of the northern and southern boundaries of the 

Hermanus Golf Course which have not hitherto been fenced. 

2. Respondent has already filed heads of argument dealing with: 

2.1. The application it proposes bringing, and of which it has already given notice, 

to have various passages in the main founding affidavit and in the various 

supporting affidavits struck out - based on (mainly) irrelevance and 

inadmissibility, as well as various other grounds; 

2.2. The merits generally, including in limine points relating to non-joinder and 

prescription. 

3. The present set of heads of argument is filed in addition to the above, in support of 

the application which Respondent will bring, on the basis set out below, to have 

First Applicant, Mr Marius Jakobus Kleynhans, subjected to cross-examination in 

order to test the correctness of various allegations made by him in the replying 

affidavit as well as the further affidavit (dated 28 May 2012) deposed to by him in 

this matter. 

4. In the heads of argument previously filed in connection with Respondent's 

application to strike out, it was submitted that such application ought to be 

adjudicated - and irrelevant material therefore excised from Applicants' papers -

before the preliminary question of non-joinder is argued (and a fortiori before the 

merits generally are argued). 

5. The same applies to the present rule 6(5)(g) application, for two reasons. 

5.1. Firstly, the offending passages in Applicants' papers, on the basis of which 

the application referred to will be brought (see below), ought for similar 

Answering affidavit para 4. 
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reasons likewise (via the procedure of cross-examination) to be nullified, that 

is, effectively removed from Applicants' papers, before the question of non­

joinder is argued. Otherwise Respondent will be placed in the intolerable 

position of potentially (depending on the finding made by this Honourable 

Court in connection with the non-joinder issue) having passages which are 

both defamatory of Respondent and untrue broadcast among a multitude of 

co-respondents. (See generally paragraphs 13 and 88 of Respondent's 

further affidavit of 3 June 2012 filed in answer to the affidavit filed by 

Applicants on 28 May in respect of interlocutory matters and an application 

for postponement- hereafter "Respondent's 3 June affidavit' .) 

5.2. Secondly, and at any rate, it is trite that an application of the present kind 

ought ordinarily to be made at the outset of the proceedings, before 

argument on the merits. See Kalil v Decotex (PtvJ Ltd and Another 1988 ( 1) 

SA 943 (A) 981; Lombaard v Droprop CC and others 2010 (5) SA 1 (SCA) 

168 and Pahad Shipping v CSARS [2010] 2 All SA 246 (SCA) para 20. 

THE APPLICATION TO HAVE FIRST APPLICANT SUBJECTED TO CROSS­

EXAMINATION 

6. 

7. 

Rule 6(5)(g) provides as follows (emphasis supplied): 

"Where an application cannot properly be decided ori affidavit the court may dismiss 
the application or make such order as to it seems meet with a view to ensuring a 
just and expeditious decision. In particular, but without affecting the generality of 
the aforegoing, it may direct that oral evidence be heard on specified issues with a 
view to resolving any dispute of fact and to that end may order any deponent to 
appear personally or grant leave for him or any other person to be subpoenaed to 
appear and be examined and cross-examined as a witness or it may refer the 
matter to trial with appropriate directions as to pleadings or definition of issues, or 
otherwise." 

In Moosa Bros & Sons (Pty) Ltd v Rajah 1975 (4) SA 87 (D) at 93E-H Kumleben J 

said the following : 

"(a) As a matter of interpretation, there is nothing in the language of Rule 6(5)(g) 
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which restricts the discretionary power of the Court to order the cross-examination 
of a deponent to cases in which a dispute of fact is shown to exist. 

(b) The illustrations of "genuine" disputes of fact given in the Room Hire case at 
1163 do not - and did not purport to - set out the circumstances in which cross­
examination under the relevant Transvaal Rule of Court could be authorised. They 
a fortiori do not determine the circumstances in which such relief should be granted 
in terms of the present Rule 6(5)(g) . 

(c) Without attempting to lay down any precise rule, which may have the effect of 
limiting the wide discretion implicit in this Rule, in my view oral evidence in one or 
other form envisaged by the Rule should be allowed if there are reasonable 
grounds for doubting the correctness of the allegations concerned. 

(d) In reaching a decision in this regard, facts peculiarly within the knowledge of an 
applicant, which for that reason cannot be directly contradicted or refuted by the 
opposite party, are to be carefully scrutinised." 

8. This passage has been approved and confirmed in subsequent cases such as 

Khumalo v Director-General of Co-operation and Development and Others 1991 (1) 

SA 158 (A) 167G-168A, Minister of Environmental Affairs and Tourism v Scenematic 

Fourteen (Pty) Ltd 2005 (6) SA 182 (SCA) 202 (para 29) and Pahad Shipping v 

CSARS [2010] 2 All SA 246 (SCA) para 19). See also Cilliers, Nel & Loots 

Herbstein & Van Winsen The Civil Practice of the High Courts and the Supreme 

Court of Appeal of South Africa 5th ed Juta 2009 (vall) 463, 465. 

9. From these authorities it is clear that an order subjecting the relevant deponent to 

cross-examination is possible and appropriate where there are grounds for doubting 

the correctness of the averments in question (Khumalo at 168A-C), or, in effect, for 

disbelieving the deponent in question (Scenematic at 202-203, para 30) . 

THE ALLEGATIONS ON THE STRENGTH OF WHICH THE RULE 6(5)(g) APPLICATION 

IS BROUGHT 

The replying affidavit 

10. In the replying affidavit First Applicant makes various allegations that, in the 

circumstances, entitle Respondent to test their veracity by means of cross-

Page 4 of 7 
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examination. (The paragraph references below are to the paragraph numbers of 

the replying affidavit.) 

1 0.1. Firstly, he alleges (in paragraphs 92 and 117) that "ARK 7" (the Boundary 

Structures Key Plan) was never disclosed to him, either in his capacity as 

purchaser of an erf in the Estate, or in his capacity as selling agent. 

That there are clear grounds to disbelieve his statements in this regard is 

apparent from the fact that the framed version of "ARK 7" was prominently on 

display, in First Applicant's presence, for an extended period of time. This is 

in turn apparent from what is said in paragraphs 19.1, 19.2.2 and 20 of 

Respondent's 3 June affidavit and the objective evidence (print-outs of still 

images from video material of the events) underlying Respondent's 

allegations in this connection. (See also paragraph 11 of Respondent's 3 

June affidavit.) 

1 0.2. Secondly, First Applicant alleges that purchasers of erven in the Estate 

generally were misled (see eg para 40, 75 to 77, 80) on the basis that "ARK 

7" was allegedly deliberately withheld from and not disclosed to them (para 

40, 118). (See also paragraph 11 of Respondent's 3 June affidavit.) 

That there are likewise grounds for disbelieving First Applicant's statements 

in this regard is clear generally from what is said in paragraphs 19 to 21 of 

Respondent's 3 June affidavit and from the underlying objective evidence as 

mentioned above. 

1 0.3. Thirdly, First Respondent has denied involvement with a website (paras 100 

and 101) in circumstances where and in a manner from which it is clear that 

he has not been frank with the Court, that his denials are disingenuous, ·and 

that he has in a discreditable manner attempted to avoid having to answer 

the substance · of Respondent's allegations (paragraphs 110 to 117 of 

Respondent's 3 June affidavit). It is submitted that it is apparent from this 

that First Applicant's denials on this score are not to be believed and deserve 

Page 5 of7 



) 

) 

to be tested by way of cross-examination. 

The additional affidavit filed on 28 May 2012 

11 . In this additional affidavit First Applicant has: 

12. 

11.1. Repeated the contention that Respondent has deliberately misled, or 

defrauded, potential purchasers (see paragraphs 13 and 34; answered in 

paragraphs 10-14 and 83, respectively, of Respondent's 3 June affidavit); 

11.2. Levelled generalised accusations of untruthfulness at Respondent 

(paragraph 19; answered in paragraphs 64 and 65 of Respondent's 3 June 

affidavit) . 

For the reasons given in Respondent's 3 June affidavit and traversed above, in 

connection with the statements made by First Applicant in his replying affidavit, 

there are likewise reasonable grounds for disbelieving the above-mentioned 

allegations in the additional affidavit filed by Applicants and therefore for testing 

them under cross-examination. 

CONCLUSION 

13. In the premises it is submitted that a case has been made out for subjecting First 

Appplicant to cross-examination and this Honourable Court is requested to grant an 

order to that effect. 
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IN THE HIGH COURT OF SOUTH AFRICA 
(WESTERN CAPE HIGH COURT, CAPE TOWN) 

In the matter between: 

MARIUS KLEYHANS 

in his capacity as Trustee for the time 
being of The Kleynhans Family Trust 

HEATHER KLEYNHANS 

in her capacity as Trustee for the time 

Case no: 12755/11 

First Applicant 

Second Applicant 

) being of The Kleynhans Family Trust 

) 

CORNERCADE (PTY) LTD Third Applicant 

SHIRLEY MILLICENT KOSTER Fourth Applicant 

TIELMAN NIEUWOUDT AGENBAG Fifth Applicant 

AND 

OVERSTRAND MUNICIPALITY Respondent 

NOTICE OF MOTION 

TAKE NOTICE that Respondent intends at the outset of the hearing of this matter 

(postponed for hearing in the Fourth Division on Thursday 7 June 2012) to apply to this 

Honourable Court for orders that: 

1. First Applicant (MARIUS JAKOBUS KLEYHANS) , in his capacity as deponent to 

the replying affidavit filed in this matter and the further affidavit filed by Applicants on 

28 May 2012, be ordered to appear and subject himself to cross-examination (as 

contemplated in Rule 6(5)(g)) at the instance of Respondent in connection with 

certain allegations made by him in the aforementioned affidavits, on the basis that 



) 

) 

there are reasonable grounds for doubting the truth or correctness of the allegations 

in question. 

2. Such of the Applicants as may decide to oppose this application be directed to pay 

the costs thereof. 

3. Respondent be granted further and/or alternative relief. 

Kindly place the matter on the roll accordingly. 

DATED AT Cve:-7t....;./rv THis Gf-LDAY oF JUNE 2012. 

TO: 

THE REGISTRAR 

Western Cape High Court 

CAPETOWN 

AND TO: 

MICHAEL RANGE & ASSOC 

Attorney for Applicants 

HERMAN US 

c/o STRAUSS DALY INC 

15th Floor 

The Terraces 

CHIN INC 

Attorneys f 

HERMAN US 

4th Floor 

14 Long Street 

CAPETOWN 

I 
PE TOWN 



) 

34 Bree Street 

CAPE TOWN 

Ref.: L Malherbe 
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IN THE HIGH COURT OF SOUTH AFRICA 
(WESTERN CAPE HIGH COURT, CAPE TOWN) 

In the matter between: 

MARIUS JAKOBUS KLEYNHANS 

in his capacity as Trustee for the 

time being of The Kleynhans Family Trust 

and 

HEATHER KLEYNHANS 

in her capacity as Trustee for the 

time being of the Kleynhans Family Trust 

CORNERCADE(PTY)LTD 

SHIRLEY MILLICENT KOSTER 

TIELMAN NIEUWOUDT AGENBAG 

AND 

OVERSTRAND MUNICIPALITY 

ORDER 

Having heard the parties it is ordered that: 

621 

CASE NO: 12755/2011 

FIRST APPLICANT 

SECOND APPLICANT 

THIRD APPLICANT 

FOURTH APPLICANT 

FIFTH APPLICANT 

RESPONDENT 



.. 

) 

) 

1. A copy of the Notice annexed hereto marked "A" is to be served upon the 

parties indicated in the Notice in the manner recorded therein and moreover to 

be made available for inspection by any interested person or body, in the 

manner recorded therein, and the possible joinder of additional parties is to be 

effected in terms of the procedure set out in the Notice generally. 

2. The parties ' legal representati ves are hereby granted leave to approach the 

Judge in chambers for further directions as soon as possible after the period 

stipulated in paragraph 4 of the Notice. 

3. The main and interlocutory applications are postponed to a date to be 

determined in consultation with this Hon ourable Court 's Registl'ar. 

4. The Applicants' Attorneys of record , at its clients' costs , shall provide the 

Respondent's Attorneys of record as soon as possible with a hard copy of the 

papers filed of record to date , for purposes of control. 

5. Costs in this matter wi ll stand over for later determination , save that all costs 

in respect of making the papers filed of record available as referred to in 

paragraph 2 of the Notice annexed he1·eto marked "A" , shall be borne by the 

Applicants and shall be payable on demand. 

BY ORDER 

~ 
DATE: 

Michael Range & Associates 
Tel- 028 3130106 
litigation@mngelaw.co.za 
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IN THE HIGH COURT OF SOUTH AFRICA 

(WESTERN CAPE HIGH COURT, CAPE TOWN) 

In the matter between: 

MARIUS JAKOBUS KLEYNHANS 

in his capacity as Trustee for the 

time being of The Kleynhans Family Trust 

and 

HEATHER KLEYNHANS 

in her capacity as Trustee for the 

time being of the Kleynhans Family Trust 

) 

CORNERCADE(PTY)LTD 

SHIRLEY MILLICENT KOSTER 

TIELMAN NIEUWOUDT AGENBAG 

AND 

621f 
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CASE NO: 12755/2011 

FIRST APPLICANT 

SECOND APPLICANT 

THIRD APPLICANT 

FOURTH APPLICANT 

FIFTH APPLICANT 
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OVERSTRAND MUNICIPALITY RESPONDENT 

NOTICE OF COURT ORDER 

BE PLEASED TO TAKE NOTICE that in this matter the Applicants have applied for 

) an order that the Respondent must ensure that the Fernkloof Estate is fully 

) 

protected by electrified fencing that is designed to prevent unauthorised access to 

the estate , within a period to be determined by the Court. 

BE PLEASED TO TAKE NOTICE that in terms of a Court Order dated 

13 August 2012, notice is hereby given to the following persons and entities of this 

application in order to establish whether they or any of the ir members wish to join as 

parties in th is application: 

A The Owners of properties in the development known as Fernkloof Estate , 

Herman us; 

B The Fernkloof Estate Master Property Owners Association (FEMPOA) and the 

precinct property owners associations in Fernkloof Estate ; 

C The Hermanus Heights and Main Road Pmperty Owners (Northern and 

Southern boundary owners) as appear from "ARKS" attached hereto; and 

D The Hermanus Golf Club. 

6?/ 
'- 'l 
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TAKE NOTICE FURTHER that service of this Notice is to take place as fo llows: 

1. The Deputy Sheriff is directed to serve a copy of this Notice as well as the 

Court Order on the following persons and entities in accordance with Rule 

4(1)(a)(i) of the Unifot-m Rules of Court such service to take place w ithin ten 

(10) days of the date of the Court Order: 

1.1 

1.2 

1.3 

1.4 

The Chairperson of the Hermanus Golf Club ; 

The Chairperson of FEMPOA; 

The Chait-person of each of the tndividual precinct property owners 

associations in the Fernkloof Estate ; 

Each of the property owners referred to in "ARK 5". 

2. A copy of this Notice as well as the Court Order and the papers filed of t-ecord 

to date , shall be avatlable for inspection by any person(s) or body, tn 

downloadable format , on the official website of the Respondent at 

www.overstrand.gov.za and , in hard copy, at the Hermanus Municipal Library 

during official library hours. This constitutes the sole responsibility the 

Respondent wi ll have in t'espect of the availability or provision of this 

information . 

3. Any hard or electronic copies of the oabove which any such person(s) or body 

may wish to acquire from a source other than the aforesaid website, shall be 

obtainable, at the expense of such person(s) or body, by arrangement w ith the 

Applicants ' Attorneys of Record , Michael Range & Associates , whose contact 

details appear at the end of this Notice , where a hard copy for purposes of 

inspection will also be available. 
,..,.... ...... 
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4. Any person(s) or body that claims to have a right to be joined in these 

proceedings shall depose to an affidavit setting out the grounds upon which it 

claims to have such a right , and file such affidavit with the Applicants ' 

Attorneys with in one hundred (100) days from date of the Court Order ("the 

100-day period"). 

5. In the absence of such an affidavit being filed it will be assumed that a 

person(s) or body who acquired notice of this application, has elected to abide 

the decision of the Court and to have waived the right to be joined as party to 

6. 

these proceedings. 

After the lapse of the 100-day period the Applicants and Respondent may 

approach the Honourable presiding Judge in chambers to make a ruling on 

who shou ld be joined as parties to these proceedings and to provide a 

directive as to the further conduct of this matter. 

DATED AT CAPE TOWN ON THIS 1311
' DAY OF AUGUST 2012 

Michael Range & Associates 

Attorneys fm Applicants 

101 Warrington Arcade 

Harbour Road, Hermanus 

Tel- 028 3130106 

litigation@rangelaw.co .za 
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AFFECTED GOLF COURSE BOUNDARY PROPERTY OWNERS 

SOUTHERN BORDER 

ERF NO NAME 
1153 J & L Makepeace 
1255 DA DE La Harpe Charton, 

C/0 Poplar Grove 
1257 ME Crews 
1260 Coppersun Nineteen (Pty) Ltd 
1263 HR Bracher 
5332 BR & I Zeisner 
1265 Jupiter Motor Cycles Properties (Pty) Ltd 
1268 Velvet Moon Properties 69 (Pty) Ltd, 

C/0 S Maintz 
1267 Dr. BRD & G Easter 
1286 Laritza Investments No 170 (Pty) Ltd 
1285 AG Westbrook Family Trust 

NORTHERN BORDER 

ERF NO 
5967 
5968 
5969 

5970 
5971 
5972 
5973 
5974 
5975 
5976 
7681 
5979 
5980 
5981 
5982 
9921 

NAME 
WD & MJ Salida 
AJ Tyley & 4 Others 
JL Wallace 

Eagle Valley Properties 256 CC 
ME & LG Hooper 
MR Furst 
W & IC McGeachy 
JS & SJ Atkinson 
Tswalu Trust, C/0 Dl Hyman 
CJ Mouton 
WA Lewis 
M & J & H Hattingh & 2 Others 
IM & CJ Barrie 
B & JD Evans 
HJ Linney 
Royalstraat 3 Eiendomme CC, 
C/0 Mr. IH Kinston 

5986 PM Hulse 
5987 C & HM Swart 
5988 W J & EO van Rensburg & Nykamp 
5989 W J & MR van der Hoeven 
5990 . TW J Reid 
5991 OP & ME Kopke 
5992 Talana Trust 
5993 JM & J Orr & Rhodes 
5994 ELCO Trust 
5995 HDV Elwes 
5997 Tamjon lnv Trust 
5842 DH Bryer 
5841 R. Rosseau 
5840 Saint Malo Securities Pty Ltd 
5839 Prof. F. Coetzee 
5838 R. Brynard 
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5837 CAVN Conroy 
5836 NV van der Riet 
5835 CJ & MM van Dyk 
5834 Mrs. Durr Storm Michael-Trustees 
5833 JVCiolli 
5832 JVCiolli 
5831 KS Bylsma 
5830 S Klaucke 
5828 Quantum Leap lnv 244 Pty Ltd, 

C/0 JC Wright 
5827 MR Furst 
5826 Pybus Family Trust. C/0 RN Pybus 
5825 GAL Nel 
5824 Bardix Discretionary Trust 
5823 F & GJ Stroud 
5822 VP de Villiers 
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